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PREFACE. 
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The object of this book is to furnish a convenient ‘‘ Code of Procedure,” 
embracing the various practice acts as amended and in effect at this date. 
The penal statutes are added as a ‘‘ Penal Code,’’ because they have 
always been compiled with our codes and are so closely related to criminal 
procedure. For convenience the lien and mortgage laws, and the statu- 
tory law of wills and of descent and distribution of property are also in- 
cluded. 

The work was compiled from the Code of 1881 and the session laws 
passed since that year. It was thought best to follow the letter of the 
law as enacted, and the words ‘‘territory,’’ ‘‘district court,” ‘‘ term,’’ 
‘vacation,’ ‘‘probate court,’’ etc., therefore appear throughout the 
book, though these terms have become improper and inoperative by the 
change from a territorial to a state government. Attention is called to 
the act of December, 1889, on page 94 of the laws of that year, providing 
that where the words ‘‘territory’’ and ‘‘ Territory of Washington ” are 
used the same shall be construed to mean state and State of Washington; 
but even this, it was thought, would not warrant making a change in the 
text of the enacted law. 

It is important, as well as interesting, to know how the Code of 1881 
was enacted and compiled. An examination of the enrolled laws on file 
in the office of the secretary of state shows that it is composed of a large 
number of separate and distinct acts, some one hundred and seven in all. 
The portion regulating procedure is chiefly embraced in four acts, namely, 
the civil practice act (sections 1 to 763 inclusive), the act relative to 
crimes and criminal procedure (sections 764 to 1296 inclusive), the act de- 
fining the jurisdiction and practice in probate courts (sections 1297 to 
1686 inclusive) and the act relating to justices of the peace (sections 
1689 to 1938 inclusive), all of which were approved December first, 1881, 
and went into effect on that day. The first three of these acts contain 
provisions at their close governing their construction and repealing or 
abrogating former laws; and in the enrolled law the word ‘‘act’’ is used in 
every instance, whereas in the printed code the word ‘‘code’’ is substi- 
tuted for ‘‘act.’’ This change occurs in the following sections of the code 
of 1881, namely; 758 to 763, 1292 to 1297, 1681 to 1686, each inclusive. 
The importance of preserving this distinction is shown in the case of Baer 
v. Choir, reported in 32 Pacific Reporter, page 776. The remainder of 
the Code of 1881 is composed of a large number of different acts, in most 
cases each act constituting a separate chapter. In some instances the sec- 
tions have been divided and different numbers given them, while in others 
the acts contain no section numbers whatever, and the numbers as they 
appear in the printed code were supplied by the compiler. 
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A number of amendments to the code of 1881 were omitted in Hill’s 
Code, presumably because their defective titles rendered them void ac- . 
cording to the decision in the case of Harland v. the Territory of Wash- 
ington, 3 Washington Territory Reports, page 131. As this case was over- 
ruled by Marston v. Humes, 3 Washington State Reports, page 267, it is 
thought these amendments have become a part of our law, and they are 
therefore included in this compilation. The following sections are of this 
class, namely; 530, 766, 1398, 1475, 1493, 1499, 2167, 2189, 2201, 2202 ` 
and 2317 of this code. 

The following are sections passed prior to 1893, but which are not in- 
cluded in either volume of Hill’s Code, namely; sections 7o1, 708, 
709, 1212, 1283, 1883 to 1895, inclusive, 2242 and those included in the 
‘notes under sections 843, 1272, 1284, and 1966. 

A number of chapters and miscellaneous sections have been included in 
this volume which are compiled in the first volume of Hill’s Code. These 
are chapters 4, 79, 90, 92, 93, 94, 96 to 107 inclusive, III, 125, 127, 128 
and sections 526 to 533 inclusive, 667 to 670 inclusive, 694, 698 to 700 in- 
clusive, 964 to 970 inclusive, 2134, 2285, 2291, 2292, 2313, 2335 to 2337 
inclusive, 2342, 2402 and 2491 to 2496 inclusive. 

The section number of the Code of 1881, or the page and section of the 
session laws, is given at the end of every section ; and if it becomes nec- 
essary to refer to the original act to determine when a law went into effect, 
or for any other purpose, these references will be found of great assistance. 
As our constitution provides that laws shall not take effect (except appro- 
priation bills and emergency acts) until ninety days after the adjournment 
of the session at which they were enacted, to ascertain when a law went 
into effect it becomes necessary to know what was the last day of the ses- 
sion at which it was passed. The legislature adjourned in 1890 on March 
twenty-eighth, in 1891 on March seventh, and 1893 on March ninth. 

The entire work has been carefully compared with the enrolled lawsvat 
Olympia, and all errors of any importance have been noted in an errata 
at the end of the book. Although much desired, a lack of time and the 
inconvenience of such a course, made it impracticable to read the proof 
with the enrolled laws, and it was therefore read with the printed code of 
1881 and the session laws. It was afterwards found that the compiler of 
the code of 1881 made many small, immaterial changes from the enrolled 
bills—mostly corrections of obvious errors; these have not been included 
in the errata, but all material differences have been carefully noted. 

Grateful acknowledgment is here made for the encouragement and 
many valuable suggestions received from Messrs. Burke, Shepard & 
Woods, and for the untiring aid of Rev. Martha C. Aitken in preparing 
the work for the publishers. H. B. H: 

SEATTLE, Washington, August 15, 1893. 
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PART I. 


GENERAL PROVISIONS GOVERNING ALL COURTS AND 
PROCEEDINGS EXCEPT THOSE SPECIAL TO 
PROBATE, JUSTICE OF THE PEACE 

AND CRIMINAL CAUSES. 
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COURTS, JURIES AND OFFICERS. °` ~ 


The Supreme Court. 
Superior Courts. | ae a 
CHAPTER Justice Courts. En 
CHAPTER Municipal Courts. 


CHAPTER I 
2 
3 
4. 

CHAPTER 5. Referees and Magistrates. 
6 
7 
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CHAPTER 


CHAPTER Incidental Powers of Courts and Judicial Officers. 
. CHAPTER Miscellaneous Provisions respecting Officers. 

CHAPTER 8. Juries—Qualifications and Exemptions. 

CHAPTER 9. Manner of Drawing and Summoning Jurors. 

CHAPTER 10. Clerks. 

CHAPTER II. Sheriffs, Coroners, Bailiffs and Criers. 

CHAPTER 12. Attorney General and Prosecuting Attorneys. 

CHAPTER 13. Attorneys and Counselors. 


CHAPTER I. 
THE SUPREME COURT. 


ĝ 1. Jurisdiction. ¢5. Quorym—Decisions to be in writing. 
3 2. A court of record—Its powers. ¢6. Rules of practice and forms. 
¢3. Supreme court always open—Its regular ¢7. Style of process. 
. sessions. . 2 8. Seal of supreme court. 
¢4. Adjournments. 29. Judgments shall be final. 


$ r. [1.] Jurisdiction. The supreme court shall have original juris- 
diction in habeas corpus and quo warvanto and mandamus as to all state 
officers, and appellate jurisdiction in all actions and proceedings, except- 
ing that its appellate jurisdiction shall not extend to civil actions at law 
for the recovery of money or personal property, when the original amount 
in controversy or the value of the property does not exceed the sum of 
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two hundred dollars, unless the action involves the legality of a tax, im- 
post, assessment, toll, municipal fine, or the validity of a statute. The 
supreme court shall also have power to issue writs of mandamus, review, 
prohibition, Aabeas corpus, certiorari, and all other writs necessary and 
proper to the complete exercise of its appellate and revisory jurisdiction. 
Each of the judges shall have power to issue writs of habeas corpus to any 
part of the state, upon petition by or on behalf of any person held in ac- 
tual custody, and may make such writs returnable before himself or be- 
fore the supreme court, or before any superior court of the state, or any 
judge thereof.— Constitution, Art. 4.§ 4. Laws of 1889-90, p. 322, § 6. 


S 2. [2.] A court of record—Its powers. The supreme court shall 
be a court of record, and shall be vested with all power and authority 
necessary to carry into complete execution all its judgments, decrees, and 
determinations in all matters within its jurisdiction, according to the 
rules and principles of the.comimon law, and the constitution and laws of 
this state. — Constitution; Art: 4,§4. Laws of 1889-90, p. 323, § Io. 


S 3. [3-] Supreme vourt always open—Its regular sessions. The 
supreme court shall ltvays be open for the transaction of business, except 
on non-judicial days. It shall hold regular sessions for the hearing of 
causes at the seat of government, commencing on the second Mondays of 
January, May; -and October of each year, and special sessions at the same 
place at such vther times as may be prescribed by the justices thereof. 
If pr rooms in which to hold the court, and for the accommodation of 
the offices ‘thereof, are not provided by the state, together with attendants, 
furniture, fuel, lights, record books, and stationery, suitable and sufficient 
for-the transaction of business, the court, or any three justices thereof, 
sway direct the clerk of the supreme court to provide the same; and the 
5 expense thereof, certified by any three justices to be correct, shall be paid 
--out of the state treasury, out of any funds therein not otherwise appropri- 
ated. Such moneys shall be subject to the order of the clerk of the su- 
premé court, and be by him disbursed on proper vouchers, and accounted 
for by him in annual settlements wua the state auditor. — Constitution, 
Art. 4,§ 2. Laws of 1889-90, p. 322, § 4. 


§ 4. [4.] Adjournments. Adjournments from day to ied 4 or from 
time to time, are to be construed as recesses in the sessions, and shall not 
prevent the court from sitting at any time,— Laws of 1889-90, P. 323, § 7. 


§ 5. [5.] Quorum—Decisions to be in writing. It shall require a 
majority of the justices of the supreme court to form a quorum and pro- 
nounce a decision. In the determination of causes, all decisions of the 
court shall be in writing, and the grounds of the decision shall be stated, 
— Constitution, Art. 4,§ 2. Laws of 1889-90, P. 322, § 5. 


§ 6. [6.] Rules of practice and forms. The supreme court may, from 
time to time, institute such rules of practice and prescribe such forms of 
' process to be used, and for the keeping of the dockets, records, and pro- 
ceedings for the regulation of the said court, as shall be deemed most con- 
ducive to the due administration of justice, except as otherwise provided 
by law.—Laws of 1889-90, P. 323, § 12. 


§ 7. [7.] Style of process. Its process shall run in the name of the 
“State of Washington,” bear test in the name of the chief justice, be 
signed by the clerk of the court, dated when issued, sealed with the seal 
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of the court, and made returnable according to law, or such rule or orders 
as may be prescribed by the court.— Constitution, Art. 4, § 27. Laws of 


1889-90, P. 323, Š II. 


S 8. [8.] Seal of Supreme Court. The seal of the supreme court 
shall be the vignette of General George Washington, with the words 
‘‘Seal of the Supreme Court, State of Washington,’’ surrounding the 
vignette.—Laws of 1889-90, P. 324, § 17. 


S 9. [9.] Judgments shall be final. The judgments and decrees of 
the supreme court shall be final and conclusive upon all the parties prop- 
erly before the court.—Law’s of 1889-90, p. 323, § 8. 


CHAPTER II. 
SUPERIOR COURTS. 

210. Original Jurisdiction. ¢ 18. Several sessions in one county at same 
2. Transfer of Probate Courts. time. 
3 12. Appellate Jurisdiction. ¢ 19. Extra judges—How Paid. 
313. Are Courts of Record—Always Open— ¢ 20. Process extends throughout the state. 

Sessions. ĝ 21. Rules of practice—Judges to establish. 
$ r14. Adjournments. ¢ 22. Seal of Superior Court. 
¢ 15. Judges may sit in any County. ¢ 23. Decisions must be given within ninety 
8 16. Governor may direct judge where to sit days. 

on request of other judges. ¢ 24. Judges pro lempore—Powers—Oath. 


ĝ 17. 


Judge may sit in anycounty at the re- 


quest of other judges. 


§ ro. [ro]. Original jurisdiction. The superior court shall have 
original jurisdiction in all cases in equity, and in all cases at law which 
involve the title or possession of real property, or the legality of any tax, 
impost, assessment, toll, or municipal fine, and in all other cases in which 
the demand or the value of the property in controversy amounts to one hun- 
dred dollars, and in all criminal cases amounting to felony, and in all 
cases of misdemeanor not otherwise provided for by law; of actions of 
forcible entry and detainer ; of proceedings in insolvency ; of actions to 
prevent or abate a nuisance; of all matters of probate, of divorce, and for 
the annullment of marriage, and for such special cases and proceedings 
as are not otherwise provided for; and shall also have original jurisdiction 
in all cases and of all proceedings in which jurisdiction shall not have 
been by law vested exclusively in some other court, and shall have the 
power of naturalization, and to issue papers therefor. Said courts and 
their judges shall have power to issue writs of mandamus, quo warranto, 
review, certiorari, prohibition, and writs of kabeas corpus, on petition by 
or On behalf of any person in actual custody in their respective counties. 
Injunctions and writs of prohibition and of habeas corpus may be issued 
on legal holidays and non-judicial days.—Constitution, Art. 4, $ 6. 
Laws of 1889-90, p. 342, § 5. 


Stewart v. Lohr, 25 P. 457, 1 W. 341. State v. Hunter, 27 P. 1077, 3 W. 92. 


S$ iz. [11.] Transfer of probate courts. On the organization of the 
superior courts in the respective counties, the books, records, papers, 
and proceedings of the probate court in each county, and all causes and 
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matters of administration pending therein, shall, upon the expiration of 
the term of office of the probate judges, on the second Monday in Janu- 
ary, 1891, pass into the jurisdiction and possession of the superior court 
of the same county or district, and the said court shall proceed to final 
judgment or decree, order, or other determination in the several matters 
and causes, as the territorial probate court might have done. And until 
the expiration of the term of office of the probate judges, such probate 
judges shall perform the duties now imposed upon them by the laws of 
the territory. The superior courts shall have appellate and revisory 
jurisdiction over the decisions of the probate courts, as now provided by 
law, until such latter courts expire by limitation.—Laws of 1889-90, p. 


345, § 18. 


§ 12. [12.] Apellate jurisdiction. The superior courts shall have 
such appellate jurisdiction in cases arising in justice’s and other inferior 
courts in their respective counties as may be prescribed by law.— Consti- 
tution, Art. 4§ 6. Laws of 1889-90, P. 343, § 6. 


§ 13. [13.] Are courts of record—Always open—Sessions. The 
superior courts are courts of record, and shall be always open, except on 
non-judicial days. They shall hold their sessions at the county seats of 
the several counties, respectively. They shall hold regular and special 
sessions in the several counties of this state at such times as may be pre- 
scribed by the judge or judges thereof.— Constitution, Art. 4, $$ 11-2. 


Laws of 1889-90, P. 343, § 7- 


§ 14. [14.] Adjournments. Adjournments from day to day, or from 
time to time, are to be construed as recesses in the sessions, and shall not 
prevent the court from sitting at any time.—ZLaws of 1889-90, P. 343, § 8. 


§ 15. [15.] Judges may sit in any county. A judge of any super- 
ior court may hold the superior court in any county, at the request of the 
judge or judges of the superior court thereof, and, upon the request of 
the governor, it shall be his duty to do so, and in either case the judge 
holding the court shall have the same power as a judge thereof.— Consti- 
tution, Art. 4, § 7. Laws of 1889-90, p. 343, § 10. 

King Co. v. Hill, 23 P. 926, 1 W. 63. ` 


-§ 16. Governor may direct judges where to sit on request of other 
judges. Whenever a judge of the superior court of any county in this 
state, or a majority of such judges in any county in which there is more 
than one judge of said court, shall request the governor of the state to 
direct a judge of the superior court of any other county to hold a session 
of the superior court of any such county as is first herein above mentioned, 
the governor shall thereupon request and direct a judge of the superior 
court of some other county, making such selection as the governor shall 
deem to be most consistent with the state of judicial business in other 
counties, to hold a session of the superior court in the county the judge 
shall have requested the governor as aforesaid. Such request and direc- 
tion by the governor shall be made in writing, and shall specify the coun- 
ty in which he directs the superior judge to whom the same is addressed 
to hold such session of the superior court, and the period during which he 
is to hold such session. Thereupon it shall be the duty of the superior 
judge so requested, and he is hereby empowered, to hold a session of the 
superior court of the county specified by the governor, at the seat of judi- 
cial business thereof, during the period specified by the governor, and in 
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_ such quarters as the county commissioners of said county may provide 
for the holding of such session.—Laws of 1893, p. 67, § I. 


S 17. A judge may sit in any county at the request of other 
judges. Whenever a like request shall be addressed by the judge or by 
a majority of the judges (if there be more than one) of the superior 
court of any county, to the superior judge of any other county, he is 
hereby empowered, if he deem it consistent with the state of judicial busi- 
ness in the county or counties whereof he is a superior judge (and in such 
case it shall be his duty to comply with such request), to hold a session 
of the superior court of the county the judge or judges whereof shall 
have made such request, at the seat of judicial business of such county, 
in such quarters as shall be provided for such session by the board of 
county commissioners and during such period as shall have been specified 
in the request, or such shorter period as he may deem necessary by the 
state of judicial businesss in the county or counties whereof he is a su- 
perior judge.—Laws of 1893, p. 68 § 2. 


S 18. Several sessions in one county at same time. In any county 
where there shall be more than one superior judge, or in which a superior 
judge of another county may be holding a session of the superior court, 
as in this act provided, there may be as many sessions of the superior 
court at the same time as there are judges thereof, or assigned to duty 
therein by the governor, or responding to a request made as provided in 
section 2 of this act. In such cases the business of the court shall be so 
distributed and assigned by law, or, in the absence of legislation therefor, 
by such rules and orders of the court as shall best promote and secure the 
convenient and expeditious transaction thereof. Judgments, decrees, or- 
ders and proceedings of any session of the superior court held by one or 
more of the judges of said court, or by any judge of the superior court 
of another county, pursuant to the provisions of this act, shall be equally 
effectual as if ell the judges of such court presided at such session.— 


Law's of 1893, p. 68, § 3.—1889-90, P. 341, § 2. 
State v. King Co., 30. P. 82, 4 W. 327. State v. Lichtenberg, 30 P. 659, 4 W. 553. 


S 19. Extra judge—How paid. Any judge of the superior court of 
any county in this state who shall hold a session of the superior cour® of 
any other county, in pursuance of the provisions of this act, shall be en- 
titled to receive, from the county in which he shall hold such sessions, the 
amount of his actual traveling expenses from his residence to the place 
where he shall hold such sessions and on his return to his residence, and 
of the actual [traveling] expenses of his sojourn at the place where he 
shall hold such sessions during the continuance thereof. The county 
clerk of such county shall, upon the presentation to him by such judge 
of a statement of such expenses, verified by his afhdavit, issue to such 
judge a certificate that he is entitled to the amount thereof, and upon pre- 
sentation of such certificate to the auditor of such county he shall draw a 
warrant on the general fund of such county for the amount in favor of 
such judge. Laws of 1893, p. 69, § 4. 


§ 20. [17.] Process extends throughout the State. The process of 
the superior courts shall extend to all parts of the state; provided, that 
all actions for the recovery of the possession of, quieting the title to, or 
for the enforcement of liens upon real estate shall be commenced in the 
county in which the real estate, or any part thereof, affected by such 
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action or actions is situated.— Constitution, Art. 4, $ 6. Laws of 1889-90, 
P. 343, § 9. 


$ 21. [18.] Rules of practice—Judges to establish. The judges of 
the superior courts shall, from time to time, establish umform rules for 
the government of the superior courts.— Constitution, Art. 4,§ 24. Laws 


of 1889-90, P. 344, § 13. 


§ 22 [19.] Seal of Superior Court. The seals of the superior courts 
of the several counties of the state shall be, until otherwise provided by 
law, the vignette of General George Washington, with the words, ‘‘ Seal 
of the Superior Court of County, State of Washington,” sur- 
rounding the vignette.— Laws of 1889-90, P. 345, S 17. 


$ 23 [20.] Decision must be given within ninety days. Every 
case submitted to a judge of the superior court for his decision shall be 
decided by him within ninety days from the submission thereof ; provided, 
that if within said period of ninety days a rehearing shall have been 
ordered, then the period within which he is to decide shall commence at 
the time the cause is submitted upon such rehearing, and upon willful 
failure of any such judge so to do, he shall be deemed to have forfeited 
his office.— Constitution, Art. 4, § 20. Laws of 1889-90, pP. 344 § 12. 


S 24. [21.] Judges pro tempore—Powers—Oath. A case in the 
superior court of any county may be tried by a judge pro tempore, who 
must be a member of the bar, agreed upon in writing by the parties liti- 
gant, or their attorneys of record, approved by the court, and sworn to 
try the case; and his action in the trial of such cause shal) have the 
same effect as if he were a judge of such court. A judge pro tempore 
shall, before entering upon his duties in any cause, take and subscribe 
the following oath or affirmation: ‘‘I do solemnly swear (or afhrm, as the 
case may be) that I will support the constitution of the United States and 
the constitution of the state Washington, and that I will faithfully 
discharge the duties of the office of judge pro tempore in the cause where- 
in is plaintiff and defendant, according to the best of my 
ability.” He shall receive a compensation of ten dollars for each day 
engaged in said trial, to be paid in the same manner as the salary of the 
superior judge.— Constitution, Art. 4,§ 7. Laws of 1889-90, p. 343, § II. 

State v. Sachs, 29, p. 446, 3 W., 691. 


CHAPTER III. 
JUSTICE’S COURTS. 


Powers and jurisdiction. | ĝ 30. Territorial limits of jurisdiction. 
Civil jurisdiction specified. ¢ 31. Must keep office in precinct—May issue 
Limitations of civil jurisdiction. process anywhere. 


Criminal jurisdiction. ¢ 32. Must not have office with attorney. 


Jurisdiction for preservation of peace. 


SBI AG 


§ 25 [22.] Powers and jurisdiction. Every justice of the peace 
elected in any precinct in this state is hereby authorized to hold a court 
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for the trial of all actions [in] the next section enumerated, to hear, try 
and determine the same according to law; and for that purpose, where 
no special provision is otherwise made by law, such court shall be vested 
with all the necessary powers which are possessed by courts of record in 
this state; and all laws of a general nature shall apply to such justice’s 
court, as far as the same may be applicable, and not inconsistent with the 
provisions of this chapter.—Code of 1881, § 1709. 


S$ 26. [23.] Civil jurisdiction specified. Every justice of the peace 
shall have jurisdiction and cognizance of the following civil actions and 
proceedings : 

1. Of an action arising on contract for the recovery of money only in 
which the sum claimed is less than one hundred dollars. 

2. Of an action for damages for injuries to the person, or for taking or 
detaining personal property, or for injuring personal property, or for an in- 
jury to real property when no issue raised by the answer involves the plain- 
tiff s title to, or possession of the same, when the amount of damages claimed 
is less than one hundred dollars ; also of actions to recover the possession 
of personal property, when the value of such property, as alleged in the 
complaint, is less than one hundred dollars. 

3. Of an action for a penalty less than one hundred dollars. 

4. Of an action upon a bond conditioned for the payment of money 
when the amount claimed is less than one hundred dollars though the 
penalty of the bond exceed that sum, the judgment to be given for the 
sum actually due, not exceeding the amount claimed in the complaint. 

5. Of an action on an undertaking or surety bond taken by him or his 
predecessor in office when the amount claimed is less than one hundred 
dollars. 

6. Of an action for damages for fraud in the sale, purchase or exchange 
of personal property when the damages claimed are less than one hun- 
dred dollars. 

7. To take and enter judgment on confession of a defendant when the 
amount of the judgment confessed is less than one hundred dollars. 

8. To issue writs of attachment upon goods, chattels, moneys and ef- 
fects when the amount is less than one hundred dollars. 

9. Of all other actions and proceedings of which jurisdiction is spe- 
cially confessed [conferred] by statute, when the amount involved is less 
than one hundred dollars and the title to, or right of possession of or to 
a lien upon real property is not involved.—Zaws of 1891, p. 137 § I. 

State v. Hunter, 27, P. 1077, 3 W., 92. Nelson v. Campbell, 24, P. 539, 1 W., 261. 

Moore v. Perrott, 25, P. 906,2 W. 1. Burch v. Taylor, 24, P. 438, 1 W., 245. 

Jolley v, Foltz, 34 Cal.,32r1. 


S$ 27. [24.] Limitations of civil jurisdiction. The jurisdiction con- 
ferred ae the last section shall not, however, extend to the following civil 
actions :— 

1. In which the title to real property shall come in question; 

2. Nor to an action for the foreclosure of a mortgage, or enforcement of 
a lien on real estate; 

3. Nor to an action for false imprisonment, libel, slander, malicious 
prosecution, criminal conversation, or seduction; 

4. Nor to any action against an executor or administrator as such.— 
Code of 1881, § 1711. 


§ 28. [25.] Criminal jurisdiction. The jurisdiction of justices of the 
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peace in criminal prosecutions shall be co-extensive with their respective 
counties, and they shall have concurrent jurisdiction with the district 
courts in affrays, assault and battery, violation of estray laws, obstruc- 
tions of highways and bridges, charging extra tolls at ferries and bridges, 
neglect of roads by supervisors, public indecency, having obscene books, 
pamphlets for exhibition or otherwise, forcible entry and detainer, mali- 
cious trespass, and in case of petit larceny, in all misdemeanors where the 
offense charged is not punishable by imprisonment, or by a fine greater 
than one hundred dollars, and public nuisance; and they shall also have 
jurisdiction over all criminal cases coming under any city or town ordi- 
nance, and on conviction shall have power to fine the person so offending 
in any sum not exceeding one hundred dollars. —Code of 1881, § 1886. 
Laws of 1883, p. 44 312. Constitution Art. 4, ĝ 10. 


§ 29. [26.] Jurisdiction for preservation of the peace. Justices of 
the peace shall have power to cause all laws made for the preservation of 
the public peace to be kept; and in the execution of that power may re- 
quire persons to give security to keep the peace, or for their good behav- 
ior, or both, in the manner herein provided.—Code of 1881, § 1903. 


$ 30. [27.] Territorial limits of jurisdiction. The jurisdiction of all 
justices of the peace shall be co-extensive with the limits of the county 
in which they are elected, and no other or greater unless otherwise ex- 
pressly provided by statute.—Code of 1881, § 1706. 


S 31. [28.] Must keep office in precinct--May issue process else- 
where. Every justice of the peace shall keep his office in the precinct 
for which he may be elected, and not elsewhere; but he may issue process 
in any place in his county.—Code of 1881, § 1707. 


§ 32. [29.] Must not have office with attorney. No justice of the 
peace shall hold his office in the same room with a practicing attorney, 
unless such attorney shall be his law partner; and in that case, such part- 
ner shall not be permitted to appear or practice as an attorney in any case 
tried before such justice of the peace.—Code of 1881, § 1708. 


CHAPTER IV. 
MUNICIPAL COURTS. 
g 33. Creation of municipal court. 2 41. Cause to be transferred if beyond court’s 
3 34. Jurisdiction of municipal court. jurisdiction. . 
¢ 35. Shall be courts of record—Seal—Process. ¢ 42. Criminal process same as justice courts. 
236. Procedure same as superior courts. é 43. Appeals to superior courts. 
¢ 37. Always open—Monthly sessions. ¢ 44. Powersand duties of . clerk. 
. 3 38. Criminal process—How served. g 45. Mayor 9 appoint police officers to attend 
court. 


¢ 39. Judges to prescribe rules. 


3 40. Jurors—How selected ¢ 46. Jurisdiction shall not affect justice courts. 


¢47. Mayor may appoint judge pro tempore. 


§ 33. Creation of municipal courts. There is hereby created in each 
incorporated city in this state having a population of more than twenty 
thousand (20,000) persons, as shown by the national or state census, a 
municipal court, which court shall be known and designated as ‘‘ The 
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Municipal Court of the City of ,” for which one judge shall be 
elected by the qualified electors of each of such cities, at the general 
state election in the year eighteen hundred and ninety-two (1892), and 
every four (4) years thereafter, and for which a clerk shall be elected or 
appointed in the manner hereinafter provided.—Laws of 1891, p. 108, 


S 1. 


§ 34. Jurisdiction of municipal courts. Said municipal court shall 
have original jurisdiction :— 
1. Of any and all offenses under any ordinance of their respective 


~ cities. 


2. Of all criminal offenses under the laws of the state of Washington, 
charged to have been committed within their respective cities, less than a 
felony. 

3. The judges of said court shall have all the powers of a committing 
magistrate as to all offences committed within their respective cities. Wher- 
ever the jurisdiction hereby conferred may be exercised by other courts, un- 
der the constitution and laws of this state, the jurisdiction hereby conferred 
shall be deemed to be concurrent with such other courts.—Laws of 1891, 
p. 108, § 2. 


8 35. Shall be courts of record—Seal—Process. Said courts shall 
be courts of record, and shall have a seal with the name of the city 
and state, and the style of the court plainly engraved thereon; and 
all process from said court shall issue under the seal thereof, and shall run 
throughout the state. Said court shall have the power to compel the 
attendance of witnesses, jurors and parties by the usual process of courts 
of record of this state, and within the jurisdiction hereby conferred, and 
for the purpose of exercising the same said courts and the judges thereof 
' shall have all the powers of the superior courts and the superior judges. — 


Laws of 1891, p. 109, § 3. 


S 36. Procedure same as superior courts. Except as otherwise 
provided by law, the practice and procedure of the municipal courts shall be, 
so far as applicable, the same as that of the superior courts of this state, 
and the fees of witnesses, as well as all other costs, shall be the same in 
amounts, save as herein provided, and taxed in the same manner as in 
superior cotirts. Change of venue may be taken from the municipal 
court to the proper justice court, within said state, for the same causes 
and in the same manner as change of venue may be taken from one 
superior court to another.—Laws of 1891, p. 109, § 4. 


S 37. Always open—Monthly sessions. Said courts shall always be 
open for the transaction of business, except upon non-judicial days, but 
shall be considered as holding monthly terms commencing on the first 
Tuesday in each month.—Zaws of 1891, p. 109, § 5. 


S 38. Criminal process—How served. All criminal process issued 
from said court shall be directed to the chief of police, marshal or other 
principal police officer of the city, and shall be served by him or some po- 
lice ofhcer by him authorized.—Laws of 1891, p. 109, § 6. 


S 39. Judges to prescribe rules. The judges of said courts shall 
have power to prescribe such rules and regulations for the practice and 
procedure of said court as by them shall be deemed proper, not inconsist- 
ent with the laws of this state.—Laws of 1891, p. 109, § 7. 
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§ 4o. Jurors—How selected. The judge of said court, together with 
the city clerk, shall, on the last Tuesday of each and every month, select 
and designate not more than twelve persons duly qualified as jurors of 
said court to serve therein during the next succeeding term, and until 
their successors are selected. They shall in writing certify and sign said 
list of jurors, and immediately file the same in the office of the clerk of 
said court. The clerk of the court shall thereupon immediately issue a 
venire directed to the chief of police, or other principal police officer of 
the city, requiring the attendance of said jurors in said court at 10 o’clock 
A. M. on the day of the commencement of the next succeeding term, 
which venire shall be served by the person to whom directed, or by some 
police ofhcer by him authorized, not later than Saturday following. The 
clerk shall, before the commencement of the next term, write the names 
of the jurors so selected upon separate slips of paper and place the same 
in a box, and whenever a case is called for trial by a jury, he shall there- 
upon by lot draw from said box twelve names, and the names of the jur- 
ors so drawn shall be the jury for the trial of that particular case, unless 
some of them be excused upon challenge, peremptory or for cause, which 
shall be the same 1n number and for the same cause as in the superior 
court, and when any of them are so excused the clerk shall draw from the 
remaining names in the box a sufficient number to fill the place of those 
excused ; and in the event that a jury cannot for any cause be filled and 
sworn from the whole number originally mentioned, then the panel may 
be filled from the by-standers or the judge may order the issuing of an 
open venire. If it appears to the court from any cause that a jury will 
not be needed at the beginning of any term, the court may, by order, dis- 
pense with the proceedings provided in this section.—Laws of 1891, 
p. 109, § 8. 


§ 41. Cause to be transferred if beyond court’s jurisdiction. 
Whenever, during the trial of any cause, it shall appear to the court that 
the matter in controversy is beyond the power of this court to try and de- 
termine, the court shall, by order, direct that the proceedings in the same, 
together with the original papers, be certified and transferred to the court 
having jurisdiction to try and determine the same.—Laws of 1891, 
p. 110, § 9. 

§ 42. Criminal process same as justice courts. All process as 
Criminal cases from said court shall be substantially the same in form in 
that of justice’s courts. All prosecutions for the violation of any city 
ordinance shall be conducted in the name of the city, and may be upon 
the complaint of any person; and all prosecutions for the violation of the 
criminal laws of the state may be instituted upon the complaint of any 
person.— Laws of 1891, p. 110, $ 10. 


§ 43. Appeals to superior court. The judgments, orders or deci- 
sions of said courts may be reviewed and revised in the superior courts of 
the state to the same extent and in the same manner as judgments, orders 
or decisions of the justice courts, and the procedure governing appeals 
from the municipal courts to the superior courts shall be the same as that 
governing appeals from the justice courts to the superior court.—Laws 
of 1891, p. 111, § II. 

S 44. Powers and duties of clerk. The clerk shall have the custody 
and care of the books, papers and records of said court; he shall be pres- 
ent by himself or deputy during the session of said court, and shall have 
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the power to swear all witnesses and jurors, and administer oaths and 
affidavits, and take acknowledgments. He shall keep the records of 
said court, and shall issue all process under his hand and the seal of said 
court, and shall do and perform all things and have the same powers per- 
taining to this office as the clerks of the superior courts have in their 
ofhce. He shall receive all fines, penalties and fees of every kind, and 
keep a full, accurate and detailed account of the same; and shall each day 
pay into the city treasury all moneys received for said city during the 
day previous, with a detailed account of the same, and taking the treas- 
urer’s receipt therefor. The said clerk as well as the judge of said 
court is hereby made a conservator of the peace, and vested with the same 
authority and discretion to act on receiving complaints, and issuing war- 
rants of said court in criminal cases—Laws of 1891, p. 112 § 13. 


S 45. Mayor to appoint police officers to attend court. It shall 
be the duty of the mayor of said city to see that a sufficient number of 
police officers are always in attendance upon the municipal court, and in 
readiness to obey its orders ; and the mayor shall have the power, in his 
discretion, to appoint one [or] more persons, approved by the judge, to 
act as policemen for special attendance and duty in said court, irrespective 
of the general or special rules or legal regulations or enactments relative 
to the qualifications of policemen, and pay said person such compensation 
as the council may deem reasonable: Provided, however, That nothing 
herein contained shall affect the powers and duties of the general police 
of said city.— Laws of 1891, P. 112, § 15. 


§ 46. Jurisdiction shall not affect justice courts. No provision 
in this act shall be construed as repealing, or anywise limiting or affect- 
ing the jurisdiction of justices of the peace under the general laws of 
this state.— Laws of 1891, p. 113, § 16. 


$ 47. Mayor may appoint judge pro tempore. In case of the 
temporary absence or disability to act of the municipal judge, the municipal 
court may be held by an acting municipal judge, whoshall be designated 
in writing by the mayor from among the practicing attorneys, qualified 
electors of the city, who, before entering upon his duties as acting judge, 
shall take and subscribe an oath as other judicial officers; and while so 
acting he shall have all the powers of the municipal judge: Provided, 
however, Such appointment shall not continue for a longer period than the 
absence or disability of the municipal judge.—Laws of 1891, p. 114, X 20. 


CHAPTER V. 
REFEREES AND MAGISTRATES. 


48. Definition of referee—Powers. #49. Definition of magistrate. 
$50. Who are magistrates. 


$ 48. [67.] Definition of referee—Powers. A referee is a person ap- 
pointed by the court or judicial officer, with power, — 

1. To try an issue of law or of fact in a civil action or proceeding, and 
report thereon. 
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2. To ascertain any other fact in a civil action or proceeding, when 
necessary for the information of the court, and report the fact, or to take 
and report the evidence in an action. 

3. To execute an order, judgment or decree or to exercise any other 
power or perform any other duty expressly authorized by law.—Laws of 
I8gI, P. 41, Ñ I. | 


S 49. [30]. Definition of magistrate. A magistrate is an ofice hav- 
ing power to issue a warrant for the arrest of a person charged with the 
commission of a crime.—Laws of 1891, p. 91, I. 


S$ 50. [31] Who are magistrates. The following persons are mag- 
istrates :— | 


1. The justices of the supreme court ; 

2. The superior judges, and justices of the peace; 

3. All municipal officers authorized to exercise the.powers and perform 
the duties of a justice of the peace.— Laws of 1891, P. 91I, § 2. 


CHAPTER VI. 

INCIDENTAL POWERS OF COURTS AND JUDICIAL OFFICERS. 
$51. Powers of courts in conducting judicial ?56. Powers of judicial officers. 

proceedings. ¢ 57. Judicial officers may punish for con- 
452. Power to punish for contempt. tem pt. 
¢ 53. Definition of judicial officers — Their 458. Powers of supreme and superior judges 

powers, | ‘in any part of state. 
454. When they may act as attorneys. 259. Powers of other officers in their pre- 
255. Powers of judge out of court. cincts. 


X 51. [32.] Power of courts in conducting judicial proceedings. 
Every court of justice has power :— 

1. To preserve and enforce order in its immediate presence ; 

2. To enforce order in the proceedings before it, or before a person or 
body empowered to conduct a judicial investigation under its authority ; 

3. To provide for the orderly conduct of proceedings before it or its of- 
ficers ; 

4. To compel obedience to its judgments, decrees, orders, and process, 
and to the orders of a judge out of court, in an action, suit, or proceed- 
ing pending therein ; 

5. To control, in furtherance of justice, the conduct of its ministerial 
officers, and of all other persons in any manner connected with a judicial 
proceeding before it, in every matter appertaining thereto ; 

6. To compel the attendance of persons to testify in an action, suit, or 
proceeding therein, in the cases and manner provided by this code ; 

7. To administer oaths in an action, suit, or proceeding pending there- 
in, and in all other cases where it may be necessary in the exercise of its 
powers or the performance of its duties.—Laws of 1891, p. 91, § I. 


§ 52. [33.] Power to punish for contempt. For the effectual exer- 
cise of the powers specified in the last section, the court may punish for 
contempt in the cases and the manner provided by law.—Laws of 1891, 
p. 92, X 2 

State v. Sachs, 26 P. 865. 2 W. 373. 
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§ 53. [34.] Definition of judicial officers. A judicial officer is a 
person authorized to act as a judge in a court of justice. Such officer 
shall not act as such in a court of which he is a member in any of the 
following cases :— 

1. In an action, suit, or proceeding to which he is a party, or in which 
he is directly interested ; 

2. When he was not present and sitting as a member of the court at the 
hearing of a matter submitted for its decision ; 

3. When he is related to either party by consanguinity or affinity with- 
in the third degree ; 

4. When he has been attorney in the action, suit, or proceeding in 
question for either party. 

But this section does not apply to an application to change the place of 
trial, or the regulation of the order of business in court. In the cases 
specified in subdivisions 3 and 4, the disqualification may be waived by 
the parties, and, except in the supreme court, shall be deemed to be 
waived, unless an application for a change of the place of trial be made 
as provided in this code.—Laws of 1891, p. 92, § 3. 


S 54. [35.] When they may act as attorneys. Any judicial officer 
may act as an attorney in any action, suit, or proceeding to which he is a 
party or in which he is directly interested. A justice of the peace, other- 
wise authorized by law, may act as an attorney in any court other than 
the one of which he is judge, except in an action, suit, or proceeding re- 
moved therefrom to another court for review ; but no judicial officer shall 
act as attorney in any court, except as in this section allowed —Laws of 
1891, p. 92, § 4. 

S 55. [36.] Power of judge out of court. A judge may exercise, 
out of court, all the powers expressly conferred upon a judge as contra- 
distinguished from a court, and not otherwise.—Laws of 1891, p. 92, $ 5. 


8 56. [37.] Powers of judicial officers. Every judicial officer has 

wer :— 
m To preserve and enforce order in his immediate presence, and in the 
proceedings before him, when he is engaged in the performance of a duty 
imposed upon him by this code or other statute ; 

2. To compel obedience to his lawful orders, as provided in this code. 

3. To compel the attendance of persons, to justify [testify] in a proceed- 
ing pending before him in the cases and manner provided in this code ; 

4. To administer oaths to persons, in a proceeding pending before 
him, and in all other cases where it may be necessary, in the exercise of 
his powers and the performance of his duties.—Laws of 1891, p. 92, § 6. 


§ 57 [38.] Judicial officers may punish for contempt. For the 
effectual exercise of the powers specified in the last preceeding section, a 
judicial offcer may punish for contempt, in the cases and manner provid- 
ed by law.—Laws of 1891, P. 93, § 7. 


§ 58. [39.] Power of supreme and superior judges in any part 
of the state. The judges of the supreme and superior courts have 
power in any part of the state to take and certify, — 

1. The proof and acknowledgment of a conveyance of real property, or 
any other written instrument authorized or required to be proved or ac- 
knowledged ; 
= 2. The acknowledgment of satisfaction of a judgment in any court ; 
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3. An affidavit or deposition to be used in any court of justice or other 
tribunal of this state; 

4. To exercise any other power and perform any other duty conferred 
or papers upon them by statute.—Law's of 1891, P. 93, § 8. 


S 59. [40.] Power of other officers in their precincts. Every other 
judicial officer may, within the county, city, district or precinct in which 
he is chosen, — 

1. Exercise the powers mentioned in subdivisions 1, 2 and 3 of the last 
preceding section ; 

2. Exercise any other power and perform any other duty conferred or 
imposed upon them by other statute.—Lau’s of 1891, P. 93, Ñ 9. 


CHAPTER VII. 
MISCELLANEOUS PROVISIONS RESPECTING COURTS. 


260. Superior courts shall be held at county 2 65. Adjournments may be ordered from time 
seats. _ to time. 
3 61. What are legal holidays. ¢ 66. No proceeding affected by vacancy or 
262. Labor Day. want of judge. 
4 67. d i i 
2 63. When courts shall act on holidays. a se A OET AICEA ger eer 
, 64. Appointments for hclidays shall be heard. ¢ 68. Courts may provide means to make their 
on next day. powers effective. 


S 60[41.] Superior courts shall be held at county seats. The 
superior courts shall hold their sessions at the county seats of the several 
counties respectively.—Laws of 1891, p. 89, § 1. 


S 61 [42.] What are legal holidays. The following days are legal 
holidays, namely : Sunday ; the first day of January, commonly called 
New Year’s day ; the fourth day of July; the twenty-second day of Feb- 
ruary ; the twenty-fifth day of December, commonly called Christmas 
day ; and any day designated by public proclamation of the chief executive 
of the state as a legal holiday, or as a day of public thanksgiving ; the 
day known and observed as Memorial or Decoration day ; and the day on 
which a general election 1s held throughout the state. Laws of 1891, p. 
80, § I. 


S 62. [43.] Labor Day. The first Monday of September of each year 
is hereby declared to be a legal holiday in the State of Washington, to be 
known as Labor Day.—Zaw's of 1891, p. 39, § I. 


$ 63. [44.] When courts shall act on holidays. No court shall be 
open, nor shall any judicial business be transacted, on a legal holiday, 
en 

To give, upon their request, instructions to a jury when deliberat- 

ia of their verdict 

2. To receive the verdict of a jury ; 

3. For the exercise of the powers of a magistrate in a criminal action, 
or in a proceeding of a criminal nature ; 

4. For hearing an application for writs of kabeas corpus, injunction, 
prohibition, and‘attachment.-—Law’s of 1891, p. 80, § 2. 


Chap. VIII JURIES—QUALIFICATIONS AND EXEMPTIONS 15 


S 64. [45.] Appointments for holidays shall be heard on next 
day. If any legal holiday happen to be a day appointed for the sitting 
of a court, or to which it is adjourned, such sitting shall be deemed ap- 
pointed for or adjourned to the next day which is not a legal holiday.— 
Lau's of 1891, p. 81, X 3. 


§ 65. [46.] Adjournments may be ordered from time to time. A 
court or judicial officer has power to adjourn any proceeding before it or 
him, from time to time, as may be necessary, unless otherwise expressly 
provided by law.—Law’s of 1891, P. 93, § 10. 


§ 66. [47.] No proceedings affected by vacancy or want of judge. 
No proceeding in a court of justice, in any action, suit, or proceeding 
pending therein, is affected by a vacancy in the office of any or all of the 
judges, or by the failure of a session of the court.—Zaz's of 1891, p. 
89, § 2. 


$ 67. [48.] Court may order sheriff to provide rooms, etc. If the 
proper authority neglects to provide any supreme or superior court with 
rooms, furniture, fuel, lights, and stationery, suitable and sufficient for 
the transaction of its business, and for the jury attending upon it, if there 
be one, the court may order the sheriff to do so, at the place within the 
county designated by law for holding such court; and the expense in- 
curred by the sheriff in carrying such order into effect, when ascertained 
and ordered to be paid by the court, is a charge upon the county.—ZLaz's 
of 1891, P. 93, § 11. 

State v. Hunter, 30 P. 1055. 4 W. 712. Barnett v. Ashmore, 31 P. 466. 4 W. 637. 


§ 68. [49.] Court may provide means to make their powers effect- 
ive. When jurisdiction is, by the constitution of this state, or by stat- 
ute, conferred on a court or judicial officer, all the means to carry it into 
effect are also given; and in the exercise of the jurisdiction, if the course 
of proceeding be not specifically pointed out by statute, any suitable pro- 
cess or mode of proceeding may be adopted which may appear most con- 
formable to the spirit of this code.—Zaw's of 1891, P. 94, X 12. 


State v. Sup'r Ct. Yakima Co., 29 P. 764. 4 W. 30. 


CHAPTER VIII. 
JURIES—QUALIFICATIONS AND EXEMPTIONS. 


¢ 69. Jury defined. ¢ 74. Who may be jurors. 

¢ 70. Kinds of juries. ¢75. Who may claim exemption—disqualifica- 
3 71. Grand jury defined. tion not to invalidate proceedings. 
¢ 72. Trial jury defined. 2 76. Who may be excused. 


ê 73. Jury of inquest defined. 


§ 69. [50.] Jury defined. A jury is a body of men temporarily se- 
lected from the qualified inhabitants of a particular district, and invested 
with power,— 

1. To present or indict a person for a public offense. 

2. To try a question of fact.—Laws of 1891, p. 86, § 1. 
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§ 70. [51.] Kinds of juries. There shall be three kinds of juries :— 
1. A grand jury ; 

2. A petit jury ; 

3. A jury of inquest.— Laws of 1891, p. 86, § 2. 


§ 71. [52.] Grand jury defined. A grand jury is a body of men, 
not less than twelve nor more than seventeen in number, impaneled and 
sworn to inquire of public offenses committed or triable within the county. 
—Laws of 1891, p. 86, § 3. 


§ 72. [53.] Trial jury defined. A petit jury is a body of men, 
twelve in number, in the superior court, and six in number in the courts 
of justices of the peace, drawn in the superior court by lot from the jurors 
in attendance upon the court at a particular session in the superior court, 
and sworn to try and determine a question of fact; but in a justice’s 
court the jury is drawn according to the mode specially provided for such 
court.—Laws of 1891, p. 87, § 4. 


§ 73. [54.] Jury of inquest defined. A jury of inquest is a body of 
men, six in number, summoned from the qualified inhabitants of a par- 
ticular district, before the coroner, or other ministerial officer, to inquire 
of particular facts. — Laws of 1891, p. 87, § 5. 


§ 74. [55.] Who may be jurors. A person is not competent to act as 
a juror unless he be, — 

1. An elector of the state of Washington. 

2. A male inhabitant of the county in which he is returned, and who 
has been an inhabitant thereof for the year next preceding the time he is 
drawn or called ; 

3. Over twenty-one years of age ; 

4. In possession of his natural faculties and of sound mind. 

5. A person who has been convicted of a felony is not competent to act 

asa juror.—Laws of 1891, p. 87, $ 6. 
| Rose v. State, 26 p. 264, 2 W. 310. 


§ 75. [56.] Who may claim exemption—Disqualifications not to 
invalidate proceedings. Civil officers of the United States, civil and 
judicial officers of the state, attorneys at law, ministers of the gospel or 
priests, school teachers, practicing physicians, locomotive engineers, ac- 
tive members of the fire department of any city or village, all persons 
who have served twice as a juror within two years, and all persons over 
sixty years of age, shall not be compelled to serve as jurors ; and in pre- 
paring jury lists the county commissioners shall omit the names of such 
persons; but no act of a grand or petit jury shall be invalid by reason of 
such person or persons aforesaid, qualified in other respects, serving there- 
on; nor shall any disqualification of any member of a grand or petit 
jury affect the indictment or verdict, unless the juror for that specific 
cause was challenged or excepted to before the rendition of the indict- 
ment or verdict, and the challenge or exception overruled, and error spe- 
cifically assigned upon the overruling of such challenge or exception.— 


Laws of 1891, p. 87, § 7—1887-8, p. 117, § 2. 


S 76. [57.] Who may be excused. A person may be excused from 
acting as a juror when, for any reason, his interests or those of the public 
will be materially injured by his attendance; or when his own health, or 
the death or sickness of a member of his family, requires his absence ; 
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but no person shall be excused on account of the causes in this section 
mentioned, unless it appear that after he was summoned he could not, by 
reasonable precaution, have provided against them.—Laws of 1891, PD. 


87, § 7. 


CHAPTER IX. 
MANNER OF DRAWING AND SUMMONING JURORS. 
8 77. County commissioners to prepare jury @ 81. Irregularities not to invalidate proceed- 
lists. ings. 
3 78. Judges may order jurors to be drawn— 282. If venire set aside open venire may issue. 
Manner of drawing. $ 83. Open venire to fill incomplete panels. 
479. Manner of drawing grand jurors. ¢ 84. Sheriff shall summon jurors. 
80. Clerk may call other officers to assist ¢ 85. Not to serve but once a year—Cause of 
him. challenge. 


§ 77. [58.] County commissioners to prepare jury lists. Every 
board of county commissioners, on or before the first Monday of Febru- 
ary in each year, shall select from the persons in their county, qualified 
to serve as petit jurors, the names of one hundred persons to serve as 
petit jurors for the ensuing year, and from the persons in their county, 
qualified to serve as grand jurors, the names of one hundred persons to 
serve as grand jurors for the ensuing year, and shall certify the same in 
separate lists to the clerk of the district court of the district and county 
to which such county may be attached for judicial purposes; provided, 
that if from any cause the county commissioners are unable to select the 
full number of names in this section provided for, they shall select such 
less number as they may agree upon, and in such case they shall include 
in their certificate to the clerk of the district court the reason why such 
less number have been selected.—Zaws of 1887-8, p. 115, § I. 


$ 78. [59.] Judges may order jurors to be drawn—Manner of 
drawing. Until otherwise provided, the judges of the superior courts 
may order, at such times as they see fit, a panel of not less than twelve 
nor more than twenty-four petit jurors, tobe drawn from the last jury 
list certified by the connty commissioners (whether same has been pre- 
viously drawn from or not 1s not to be considered), and the clerk of the 
superior court or his deputy, and the sheriff and county auditor, shall 
place ballots prepared from such list in a box, and having thoroughly 
mixed them, the clerk or his deputy, being blindfolded, shall draw the 
requisite number to serve as such petit jurors. The list thus drawn shall 
be certified to by the sheriff and auditor, and within three days the clerk 
shall issue to the sheriff of the county a venire containing the names of 
the persons thus drawn as petit jurors, returnable at a day and hour to be 
named by the judge of said court; and until otherwise provided, previ-. 
ous service aS jurors within one or two years, or having been previously 
drawn from said list, shall be no excuse for service on said jury, the 
party being otherwise qualified to serve as a juror.— Law's of 1889-90, p. 


325, § I. 


$ 79. [60.] Manner of drawing grand jurors. Until otherwise 
provided, the judges of the superior courts may, at such times as they 
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see fit, order a panel of grand jurors to be drawn from the last jury lists 
certified by the county commissioners (whether the same has previously 
been drawn from or not), and the clerk of the superior court, or his dep- 
uty, and the sheriff and county auditor, shall place ballots prepared from 
such list in a box, and having thoroughly mixed them, the clerk, or his 
deputy, being blindfolded, shall draw the requisite number to serve as 
such grand jurors. The list thus drawn shall be certified to by the sher- 
iff and auditor, and within three days the clerk shall issue to the sheriff 
of the county a venire containing the names of the persons thus drawn 
as grand jurors, returnable at a day and hour to be named by the judge 
of said court; and until otherwise provided, previous service as jurors 
within two years, or having been previously drawn from said list, shall be 
no excuse for service on said jury, the party being otherwise qualified to 
serve as a grand juror.—Laws of 1889-90, p. 331, § I. 


§ 80. [61.] Clerk may call other officers to assist him. If from any 
cause the sheriff or auditor, or both, shall not attend and assist the clerk 
in drawing jurors, as in this chapter provided, the clerk may call to his 
assistance such other county officer or officers as he may choose, and they 
shall proceed as is prescribed for the auditor and sheriff.—Zaws of 1887-8, 


p. 116, § 3. 


§ 81. [62.] Irregularities not to invalidate proceedings. The fail- 
ure on the part of any officer to perform the duties required within the 
time, or other irregularity in said drawing, shall in no way invalidate the 
selecting, summoning, or drawing of said jurors.— Laws of 1889-90, p. 
332, § 2. 

§ 82. [63.] If venire set aside open venire may issue. If for any 
cause the court shall see fit to set aside the venire for grand or petit 
jurors, returned as above provided, an open venire may thereupon issue 
to the sheriff, who shall thereupon complete the panel by such open venire 
as speedily as possible.—Laws of 1891, p. 88, § 8—1889-90, P. 332, § 3. 


§ 83. [64.] Open venire to fill incomplete panels. If for any cause 
a sufficient number of grand or petit jurors are not returned by the sher- 
iff in the manner first herein contemplated, or if a sufficient number of 
grand or petit jurors are not in attendance, the court may order the panel 
filled by summoning a sufficient number by an open venire issued and di- 
rected to the sheriff.— Laws of 1891, p. 88, § 9. 


§ 84. [65.] Sheriff shall summon jurors. When a venire is deliv- 
ered to the sheriff, he shall without delay proceed to summon the jurors 
as therein directed, and shall immediately thereafter make and file in the 
court a return of his doings thereon.—Laws of 1891, p. 88, § 10 


S 85. [66.] Not to serve but once a year—Cause of challenge. No 
person shall be summoned as a petit juror in any superior court upon 
an open venire more than once in one year; and it shall be sufficient cause 
of challenge to any juror called to be sworn in any cause that he has been 
summoned upon an open venire and attended said court asa juror at any 
session of said court held within one year prior to the time of such 
challenge; or that he has been summoned from the by-standers or body 
of the county, and has served as a juror in any cause upon such sum- 
mons, ‘ena one year prior to the time of such challenge.— Laws of 1891, 
p. 88, § II 
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CHAPTER X. 
CLERKS. 
¢ 86. Supreme Court to appoint clerk—Term ¢ 90. Clerk’s office hours. 
of office. ¢91. Clerk’s powers and duties. 
¢ 87. Oath of office—Bond. f 92. Powers of deputy clerks. 
¢ 88. Office to be at seat of government. ¢93- Clerks shall not practice law. 
f 89. Superior Court clerk’s office to be at coun- 


ty seat. 


§ 86. [68.] Supreme Court to appoint clerk—Term of office. The 
supreme court, or the judges thereof, shall appoint a clerk, who shall 
hold office during the pleasure of such court.— Constitution, Art. 4, § 22. 
Code of 1881,§ 2174. 


§ 87. [69.] Oath of office—Bond. Before entering upon the duties of 
his office, he shall take an oath of office, and give bond in such a sum, 
with surety and condition, as the said court or judges thereof shall re- 
quire, which bond shall be ‘deposited with the secretary of the territory. 
The bond shall be to the lerritory of Washington, and any party ag- 
grieved by the official acts or omissions of said clerk may have his action 
thereon.— Code of 1881, § 2175. 


§ 88. [70.] Office to be at seat of government. The clerk shall 
keep his office at the seat of government, and shall keep it open at all 
seasonable hours, and shall keep such records and books as are prescribed 
by law and the supreme court.—Code of 1881, § 2176. 


§ 89. [71.] Superior court clerk’s office to be at county seat. 
The office of the clerk of the superior court shall be kept at the P 
seat of the county of which he is clerk.—Laws of 1891, p. 98, § 1 


§ go. [72.] Clerk’s office hours. Each clerk of a superior court shall 
keep his office open for the transaction of business, on every judicial day, 
from eight to twelve in the forenoon, and from one to five in the after- 
noon.—Lawis of 1891, p. 98, § 2. 


$ 91. [73.] Clerk’s powers and duties. The clerk of the supreme 
court, and each clerk of a superior court has power to take and certify 
the proof and acknowledgment of a conveyance of real property or any 
other written instrument, authorized or required to be proved or ac- 
knowledged, and to administer oaths in every case when authorized 
by law ; and it is the duty of the clerk of the supreme court, and of each 
county clerk for each of the courts for which he is clerk,— 

1. To keep the seal of the court, and affix it in all cases where he is 
required by law ; 


2. To record the proceedings of the court ; 

3. To keep the records, files, and other books and papers a E 
to the court ; 

4. To file all papers delivered to him for that purpose, in any action 
or proceeding in the court; 

5. To attend the court of which he is clerk, to administer oaths, and 
receive the verdict of a jury in any action or proceeding therein, in the 
presence and under the direction of the court ; 

6. To keep the journal of the proceedings of the court, and, under 
the direction of the court, to enter its orders, judgments and decrees. 
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7. To authenticate, by certificate or transcript, as may be required, the 
records,, files, or proceedings of the court, or any other paper appertain- 
ing thereto, and filed with him ; 

8. To exercise the powers and perform the duties conferred and imposed 
upon him elsewhere by statute ; 

9g. In the performance of his ‘duties, to conform to the direction of the 
court.—Laws of 1891, p. 98, § 3. 


$ 92. [74.] Powers of deputy clerks. The clerk of the supreme 
court, and each clerk of a superior court, may have one or more deputies, 
to be appointed by such clerk in writing, and to continue during his pleas- 
ure. Such deputies have the power to perform any act or duty relating to 
the clerk’s office that their respective principals have, and their respective 
principals are responsible for their conduct.—Laws of 1891, P. 98, § 4. 


S 93. [75.] Clerks shall not practice law. Each clerk of a court is 
prohibited during his continuance in office from acting, or having a part- 
ner who acts, as an attorney of the court of which he is clerk,—Zaws of 


1891, p. 99, § 5. 


CHAPTER XI. 


SHERIFFS, CORONERS, BAILIFFS AND CRIERS. 


$ 94. Sheriff chief executive offiicer—His $ 98. Powers and duties of deputy sheriffs. 


duties. § 99. Coroner to act when sheriff disqualified. 
$ 95. His office must be at county seat. § roo. Sheriffs and coroners shall not practice 
$ 96. Sheriff's office hours. law. 
§ 97. Sheriff’s deputies—Responsibility. § ror. Court may appoint criers and bailiffs. 


S 94. [76.] Sheriff chief executive officer—His duties. Thesheriff 
is the chief executive officer and conservator of the peace of the county. 
In the execution of his office it is his duty,— 

1. To arrest and commit to prison all persons who break the peace, or 
attempt to break it, and all persons guilty of public offenses ; 

2. To defend his county against those who, by riot or otherwise, endan- 
ger the public peace or safety ; 

3. To execute the process and orders of the courts of justice or 
judicial officers, when delivered to him for that purpose, according to the 
provisions of this code or other statutes ; 

4. To execute all warrants delivered to him for that purpose by other 
public officers according to the provisions of particular statutes ; 

5. To attend the sessions of the courts of record held within his 
county, and to obey their lawful orders or directions. 

The amd is not responsible for the acts of the sheriff.—Zaws of 1891, 
p. 83, § I. 


$ 95. [77.] His office must be at county seat. The sheriff must 
keep his office at the county seat of the county of which he is sheriff. — 
Laws of 1891, p. 84, § 2. 


§ 96. [78.] Sheriff's office hours. The sheriffs office must be kept 
open on the days and during the hours required for the clerk’s office to be 
kept open. —Laws of 1891, p. 84, § 3. 

§ 97. [79.] Sheriffs’ deputies—Responsibilities, Each sheriff may 
appoint as many deputies as he may think proper, for whose official acts 
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he shall be responsible to the amount of their [his] bond, and may re- 
voke such appointments at his pleasure ; and persons may also be deputed 
by any sheriff in writing to do particular acts ; and the sheriff shall be re- 
sponsible on his official bond for the default or misconduct in office of his 
deputies. — Code of 1881, $ 2767. 


§ 98. [80.] Powers and duties of deputy sheriffs. Every deputy 
sheriff shall possess all the power, and may perform any of the duties, 
prescribed by law to be performed by the sheriff or by his deputies ; shall 
serve or execute, according to law, all process, writs, precepts, and orders, 
issued or made by lawful authority, and to him directed, and he shall at- 
tend upon all courts of record at every term. Provided that neither nor 
any of his deputies shall receive a per diem allowance tor attendance on 
probate courts, except when having insane persons in charge.—Laws of 
1885-6, p. 174, Ñ 1. 

§ 99. [81.] Coroner to act when sheriff disqualified. The coro- 
ner shall perform the duties of sheriff in all cases where the sheriff is 
interested, or otherwise incapacitated from serving; and whenever the 
coroner acts as sheriff he shall possess the powers and perform all the 
duties of sheriff, and shall be liable on his official bond in like manner as 
a sheriff would be, and shall be entitled to the same fees as are allowed 
by law to the sheriff for similar services ; but before serving any process, 
as required by this section, the coroner shall give an additional bond in 
double the amount of the sum sued for or damages claimed.—Code of 
1881, § 2776. 


§ 100. [82.] Sheriffs and coroners shall not practice law. No sher- 
iff, deputy sheriff, or coroner shall appear or practice as attorney in any 
court, except in defense of himself or his deputies.—Zaws of 1891, p. 84, 
5 4. 

$ ror. [83.] Court may appoint criers and bailiffs. Every court of 
record shall have the power to appoint a crier and as many bailiffs as may 
be necessary for the orderly and expeditous dispatch of the business.— 


Laws of 1891, p. 94, § 13. 


CHAPTER XII. 


ATTORNEY GENERAL AND PROSECUTING ATTORNEYS. 


2102. Powers and duties of attorney general. ¢ 106, Prosecuting attorney may appoint depu- 
§ 103. Who are prosecuting attorneys. ties. 
6 104. Who are eligible ĝ 107. Powers and duties of prosecuting attor- 
ĝ 105. Court may appoint prosecuting attor- neys. 

ney—When. 


§ 102. [84.] Powers and duties of attorney general. The powers 
and duties of attorney general, in relation to actions and proceedings 
in the courts, shall be,— 

1. To appear for and represent the state before the supreme court in all 
cases in which the state is interested ; 

2. To institute and prosecute all actions and proceedings for or for the 
use of the state, which may be necessary in the execution of the duties 
of any state officer; © 

3. To defend all actions and proceedings against any state officer in his 
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official capacity, in any of the courts of this state or the United States ; 

4. To consult and advise the several prosecuting attorneys in matters 
relating to the duties of their office, and when, in his judgment, the in- 
terests of the state require, he shall attend the trial of any person ac- 
cused of a crime, and assist in the prosecution.—Constitution, Art. 3, § 1. 
Laws of 1891, p. 95, § 2. 

§ 103. [85.] Who are prosecuting attorneys, Prosecuting attorneys 
are attorneys authorized by law to appear for and represent the state and 
the counties thereof in actions and proceedings before the courts and ju- 
dicial ofiicers.—Laws of 1891, P. 95, § 3. 


$ 104. [86.] Who are eligible. No person shall be eligible to the of- 
fice of prosecuting attorney in any county of this state, unless he be a 
qualified elector thereof, and shall have been admitted as an attorney 
and counselor of the courts of this state.—Laws of 1891, P. 95, § 4. 


§ 105. [87.] When courts may appoint prosecuting attorney. 
When from illness or other cause the prosecuting attorney is temporarily 
unable to perform his duties, the court or judge may appoint some quali- 
fied person to discharge the duties of such officer in court until such disa- 
bility is removed.—Laws of 1891, p. 95, § 5. 


§ 106. [88.] Prosecuting attorneys may appoint deputies. The 
prosecuting attorney of each county may appoint one or more deputies, 
not to exceed two, who shall have the same power in all respects as their 
principal. Such appointment shall be in writing, signed by the prose- 
cuting attorney, and filed in the county auditor’s office. Each deputy 
thus appointed shall have the same qualifications required of the district 
attorney, but his appointment may be revoked by the district attorney at 
will. The prosecuting attorney shall be responsible for the acts of his 
deputies.—Laws of 1891, p. 96, § 6. 

§ 107. [89.] Powers and duties of posecuting attorneys. The 
prosecuting attorney of each county shall have authority, and it shall be 
his duty, subject to the supervisory control and direction of the attorney 
general, to appear for and represent the state and the county of which he 
is prosecuting attorney, in all criminal and civil actions and proceedings 
in such county in which the state or such county is a party.—Laws of 


1891, p. 96, § 7. 


CHAPTER XIII. 
ATTORNEYS AND COUNSELORS. 


¢ 108. Attorneys and counselors defined. 2118. Twenty days notice in case of death or 
¢ 109. Who are entitled to practice as such. removal of attorney. 
ĝ 110o. Qualification for admission, ¢19. Attorneys’ lien. 
ĝ 111. Supreme court shall prescribe rules for ¢ 120. Attorney may be ordered to deliver pa- 
admission. pers or money. 
@ 112. Duties and obligations of attorneys. 2121. Proceeding in case attorney claims lien. 
$ 113. Authority of attorneys. ¢ 122, Causes of removal and suspension. 
ĝ 114. Court may relieve party when attorney ¢ 123. How attorney may be removed. 
acts without authority. ĝ 124. Same. 
¢ 115. Attorney required to show authority. 0 125. A party or his attorney only may prac- 
¢ 116. How an attorney may be changed. tice. 


¢ 117. Notice of change must be given. 


§ 108. [90.] Attorneys and counselors defined. An attorney is a 
person authorized to appear for and represent a party in the written pro- 
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ceedings in any action or proceeding, in any stage thereof. An attorney, 
other than the one who represents the party in the written proceedings, 
may also appear for and represent a party in court or before a judicial off- 
cer, and then he is known in the particular action or proceeding as coun- 
sel only, and his authority is limited to the acts that are done in the court 
or before such officer at that time.—Zaws of 1891, P. 95, $ I. 


§ 109. [91.] Who are entitled to practice as such. The following 
persons are entitled to practice as attorneys and counselors of all the courts 
of this state :— 

1. All citizens of the United States who were duly admitted as attor- 
neys and counselors of the supreme court or any district court of the ter- 
ritory of Washington ; 

2. All citizens of the United States who shall have been admitted as 
attorneys and counselors of the supreme court of the state of Washing- 
ton.—Laws of 1891, p. 96, $ 8. 


§ rro [92.] Qualification for admission. Before any person shall be 
admitted as an attorney or counselor in this state, it must appear to the 
ingore of the court to which he applies for admission, — 

. That he is a citizen of the United States, and of the age of twenty- 
one years ; 

2. That he is of good moral character ; 

3. That he has the requisite learning and ability to practice as an attor- 
ney and counselor at law, and has diligently studied the common law and 
the laws of this state, for at least eighteen months previous to the date of 
his application, under the direction of some practicing attorney within 
the state, or is a graduate of a law school within the United States, or 
has been admitted as an attorney and counselor of the highest court of 
record of another state or territory of the United States.—Zaws of 1891, 


p. 96, § 9. 


§ 111. [93.] Supreme court shall prescribe rules for admission. 
Subject to the provisions and restrictions contained in the last preced- 
ing section, the supreme court shall make rules for the examination and 
admission of attorneys and counselors of the courts of this state, and no 
person shall be admitted except in accordance with such rules.—Laws of 


1891, P. 97, § 10 


§ 112. [94.] Duties and obligations of attorneys. It shall be the 
duty of an attorney and counselor, — 

1. To support the constitution of the United States and the laws of the 
territory ;` 

2, To maintain the respect due to the courts of justice and judicial 
officers ; 

3. To counsel or maintain such actions, proceedings, or defenses only 
as appear to him legal and just, except the defense of a person charged 
with a public offense ; 

4. Toemploy, for the purpose of maintaining the causes confided to 
him, such means only as are consistent with truth, and never to seek to 
mislead the judge by any artifice or false statement of fact or law ; 

5. To maintain inviolate the confidence, and at every peril to himself 
to preserve the secrets, of his client; 

6. To abstain from all offensive personality, and to advance no fact 
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prejudicial to the honor or reputation of a party or witness, unless re- 
quired by the justice of the cause with which he is charged ; 

7. Never to reject, from any consideration personal to himself, the 
cause of the defenseless or oppressed. —Code of 1881, § 3279. 


§ 113. [95.] Authority of attorneys. An attorney and counselor has 
authority,— 

1. To bind his client in any of the proceedings in an action or special 
proceeding by his agreement duly made, or entered upon the minutes of 
the court ; but the court shall disregard all agreements and stipulations in 
relation to the conduct of or any of the proceedings in an action or 
special proceeding, unless such agreement or stipulation be made in 
open court, or in presence of the clerk, and entered in the minutes by 
him, or signed by the party against whom the same is alleged, or his 
attorney. 

2. To receive money claimed by his client in an action or special pro- 
ceeding during the pendency thereof, or after judgment upon the pay- 
ment thereof, and not otherwise, to discharge the same or acknowledge 
satisfaction of the judgment. 

3. This section shall not prevent a party employing a new attorney, or 
from issuing an execution upon a judgment, or from taking other pro- 
ceedings prescribed by statute for its enforcement.—Code of 1881, X 3280. 


§ 114. [96.] Court may relieve party when attorney acts without 
authority. If it be alleged by a party for whom an attorney appears 
that he does so without authority, the court may at any stage of the pro- 
ceedings relieve the party for whom the attorney has assumed to appear 
from the consequences of his act; it may also summarily, upon motion, 
compel the attorney to repair the injury to either party consequent upon 
his assumption of authority—Code of 1881, § 3281. 


§ 115. [97.] Attorney required to show authority. The court ora 
judge may, on motion of either party, and on showing reasonable grounds 
therefor, require the attorney for the adverse party, or for any one of sev- 
eral adverse parties, to produce or prove the authority under which he ap- 
pears, and until he does so, may stay all proceedings by him on behalf of 
the party for whom he assumes to appear.— Code of 1881, § 3282. 


$ 116. [98.] How an attorney may be changed. The attorney inan 
action or special proceeding may be changed at any time before judgment 
or final determination as follows :— 

1. Upon his own consent, filed with the clerk or entered upon the min- 
utes ; or | 

2. Upon the order of the court, or a judge thereof, on the application 
of the client, or for other sufficient cause; but no such change can be 
made until the charges of such attorney have been paid by the party ask- 
ing such change to be made.— Code of 1881, $ 3283. 


$ 117. [99.] Notice of change must be given. When an attorney 
is changed, as provided in the last section, written, notice of the change, 
and of the substitution of a new attorney, or of the appearance of the 
party in person, must be given to the adverse party; until then, he shall 
.be bound to recognize the former attorney.—Code of 1881, § 3284. 


§ 118. [100.] Twenty days notice in case of death or removal of 
attorney. When an attorney dies, or is removed or suspended, or ceases 
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to act as such, a party to an action for whom he was acting as attorney 
must, at least twenty days before any further proceedings against him, be 
required by the adverse party, by written notice, to appoint another attor- 
ney, or to appear in person.— Code of 1881, § 3285. 


S$ 11g. [z01.] Attorney's lien. An attorney has a lien for his com- 
pensation, whether specially agreed upon or implied, as hereinafter pro- 
vided, — 

1. Upon the papers of his client, which have come into his possession 
in the course of his professional employment ; 

2. Upon money in his hands belonging to his client ; 

3. Upon money in the hands of the adverse party in an action or pro- 
ceeding, in which the attorney was employed, from the time of giving 
notice of the lien to that party ; 

4. Upon a judgment to the extent of the value of any services performed 
by him in the action, or if the services were rendered under a special 
agreement, for the sum due under such agreement, from the time of filing 
notice of such lien or claim with the clerk of the court in which such 
judgment is entered, which notice must be filed with the papers in the ac- 
tion in which such judgment was rendered, and an entry made in the ex- 
ecution docket, showing name of claimant, amount claimed, and date of 
filing notice.—Code of 1881, § 3286. | 


§ 120. [102.] Attorneys may be ordered to deliver papers or 
money. When an attorney refuses to deliver over money or papers to a 
person from or for whom he has received them in the course of profes- 
sional employment, whether in an action or not, he may be required by 
an order of the court in which an action, if any, was prosecuted, or if no 
action was prosecuted, then by order of any judge of a court of record, 
to do so within a specified time, or show cause why he should not be 
punished for contempt.—Code of 1881, § 3287. 


§ 121. [103.] Proceedings in case attorney claims lien. If, how- 
ever, the attorney claim a lien upon the money or papers, under the pro- 
visions of this chapter, the court or judge may,— 

1. Impose as a condition of making the order that the client give security, 
in a form and amount to be directed, to satisfy the lien, when determined 
in an action ; 

2. Summarily to inquire into the facts on which the claim of a lien is 
founded, and determine the same; or 

3. To refer it, and upon the report determine the same as in other 
cases—Code of 1881, § 3288. 


S 122. [104.] Cause of removal or suspension. An attorney or coun- 
selor may be removed or suspended by any court of record, at a regular 
term thereof, for either of the following causes, arising after his admission 
to practice :— 

1. Upon his being convicted of felony, or of a misdemeanor involving 
moral turpitude, in either of which cases the record of his conviction is 
conclusive evidence ; 

2. Fora willful disobedience or violation of the order of a court re- 
quiring him to do or forbear an act connected with or in the course of his 
profession ; 

3. For a willful violation of any of the provisions of section 3279 [1 12] 
—Code of 1881, § 3289. 
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S 123. [105.] How attorney may be removed. The proceedings to 
remove or suspend an attorney and counselor, as provided in the last 
section, must be taken by the court of its own motion for matter within 
its knowledge, or may be taken upon the information of another, and in 
either case the party shall have the privilege of making his defense. — 
Code of 1881, § 3290. 


§ 124. [106]. Same. Such proceedings shall be by motion and answer, 
and evidence may be examined on either side.— Code of 1881, § 3291. 


S 125. [107.] A party or his attorney only may practice. No per- 
son shall practice in any court of record except a party or his regularly 
authorized attorney and counselor at law; provided, that nothing herein 
shall be so construed as to prevent a party from employing any person to 
assist him in the preparation of his papers in the case before the time of 
trial, nor so as to prevent any person from trying any particular cause in 
court, leave of court being first had and obtained, and entered of record, — 
Code of 1881, § 3292. 


TITLE Il. 
THE COMMENCEMENT OF ACTIONS AND PLEADINGS. 


CHAPTER 14. Statute of Limitation of Actions. 
CHAPTER 15. Forms of Actions and parties thereto. 
CHAPTER 16. Venue of Actions. 

CHAPTER I7. Manner of Commencing Civil Actions. 
CHAPTER I8. Pleadings 

CHAPTER 19. Verification of Pleadings. 

CHAPTER 20. General Rules of Pleading. 

CHAPTER 21. Mistakes and Amendments. 


CHAPTER XIV. 
STATUTE OF LIMITATION OF ACTIONS. 


$126. Must be begun within time specified— ĝ 139. Suspended for personal disability of 
Objection by demurrer or answer. plaintiff. 

127. Actions to be commenced within ten g 140. Suspended by death of party. 
years. ĝ 141. Suspended by war. 

4128. Within six years. ¢ 142. Suspended by judicial proceedings. 

¢ 129. Within five years. ? 143. Suspended by reversal of judgment. 

130. Within three years. ?144. Disability must exist when action ac- 

$131. Within two years. : crues, 

¢ 132. Within one year. ¢ 145. All disabilities to be removed before lim- 

¢ 133. Action on statute for penalty. itation attaches. 

#134. Within three months. ¢ 146. New promise to be in writing. 

¢ 135. Actions not specified within two years. 9147. Part payment stops statute running. 

¢ 136. Actions on open accounts. 148. If action barred in foreign state, barred 

4137. Statute shall run against the state. here. 

2 138. Statute suspended by absence of defend- ô 149. Time run deemed part of time pre- 
ant. | scribed. 


$ 126. [111.] Must be begun within time specifled—Objection by 
demurrer or answer. Actions can only be commenced within the 
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periods herein prescribed after the cause of action shall have accrued, ex- 
cept when in special cases a different limitation is prescribed by statute ;. 
but the objection that the action was not commenced within the time lim- 
ited can only be taken by answer or demurrer.—Laws of 1891, p. 90, § 1. 


Wilt v. Buchtel, 7 P. 891. 2 W. T. 417. 


$ 127. [112.] Action to be commenced within ten years. The 
period prescribed in the preceding section for the commencement of actions 
shall be as follows :— 

Within ten years, — 

1. Actions for the recovery of real property, or for the recovery of the 
possession thereof; and no action shall be maintained for such recovery 
unless it appear that the plaintiff, his ancestor, predecessor, or grantor, 
was seized or possessed of the premises in question within ten years be- 
fore the commencement of the action.—Code of 1881, § 26. 

Balch v. Smith, 30 P. 684, 4 W., 497. Roeder v. Fouts, 31 P. 432, 5. W. Bullen 
v. Garrison, 1 W. T., 587.— Parker v. Dacres, 2 W. T. 439, 24 P. 192. Bel. 
Bay L. Co. v. Dibble, 3r P. 30, 4 W. 764. 


S 128. [113.] Within six years. Within six years,— 

1. An action upon a judgment or decree of any court of the United 
States, or of any state or territory within the United States ; 

2. An action upon a contract in writing, or liability express or implied 
arising out of a written agreement. 

3. An action for the rents and profits or for the use and occupation of 
real estate.—Code of 1881, § 27. 

Burns v. Conner, 23 P. 836, 1 W., 6. 


S 129. [114.] Within five years. No action for the recovery of any 
real estate sold by an executor or administrator under the laws of this 
state, or the laws of the territory of Washington, shall be maintained by 
any heir or other person claiming under the deceased, unless it is com- 
menced within five years next after the sale, and no action for any estate 
sold by a guardian shall be maintained by the ward, or by any person 
claiming under him, unless commenced within five years next after the 
termination of the guardianship, except that minors and other persons 
under legal disability to sue at the time when the right of action first 
accrued may commence such action at any time within three years after 
the removal of the disability. Laws of 1889-90, p. 81, § 1. 


§ 130. [115.] Within three years. Within three years,-- 

1. An action for waste or trespass upon real property ; 

2. An action for taking, detaining, or injuring personal property, in- 
cluding an action for the specific recovery thereof, or for any other injury 
to the person or rights of another not hereinafter enumerated ; 

3. An action upon a contract or liability, express or implied, which is 
not in writing, and does not arise out of any written instrument ; 

4. An action for relief upon the ground of fraud, the cause of action in 
such case not to be deemed to have accrued until the discovery by the 
aggrieved party of the facts constituting the fraud ; 

5. An action against a sheriff, coroner, or constable upon a liability in- 
curred by the doing of an act in his official capacity and by virtue of his 
office, or by the omission of an official duty, including the non-payment 
of money collected upon an execution; but this sub-division shall not 
apply to action for an escape ; 
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6. An action upon a statute for penalty or forfeiture, where an action is 
given to the party aggrieved, or to such party and the territory, except 
when the statute imposing it prescribed a different penalty ; 

7. An action for seduction and breach of promise of marriage.— Code of 
1881, § 28. 


Wagner v. Law, 28 P. 1109. 3 W. 500. 


$ 131. [116.] Within two years. Within two years,— 

1. An action for libel, slander, assault, assault and battery, and false 
imprisonment ; 

2. An action upon a statute for a forfeiture or penalty to the territory. 
—Code of 1881, § 29. 


§ 132. [117.] Within one year. Within one year, — 

I. An action against a sheriff or other offcer for the escape of a pris- 
oner arrested or imprisoned on civil process ; 

2. An action by an heir, legatee, creditor, or other party interested, 
against an executor or administrator, for alleged misfeasance, malfeasance 
or mismanagement of the estate within one year from the time of final 
settlement, or the time such alleged misconduct was discovered.—Code of 
1881, § 30. 

Bartels v. Gove, 30 P. 675. 4 W. 632. 


§ 133. [118.] Action on statute for penalty. An action upon a stat- 
ute for a penalty given in whole or in part to the person who may prose- 
cute for the same shall be commenced within three years after the com- 
mission of the offense ; and if the action be not commenced within one 
year by a private party, 1t may be commenced within two years after the 
commission of the offense in behalf of the territory by the prosecuting 
attorney of the district in which the county 1s situated where said of- 
fense was committed.— Code of 1881, § 31. 


§ 134. [119.] Within three months. Within three months,— 

1. An appeel from any order of a board of county commissioners, or 
upon a claim rejected by said board ; 

2. Upon claims against an estate, rejected by an executor or adminis- 
trator within three months after the rejection.— Code of 1881, § 32. 


§ 135. [120.] Actions not specified, within two years. An action 
for relief not hereinbefore provided for shall be commenced within two 
years after the cause of action shall have accrued.— Code of 1881, § 33. 


Wagner v. Law, 28 P. 1109. 3 W. 500. Parker v. Dacres, 24 P. 192. 2 W.T. 
439. 130 U.S. 43. 


S 136. [121.] Actions on open accounts. In an action brought to re- 
cover a balance due upon a mutual, open, and current account, where 
there have been reciprocal demands between the parties, the cause of ac- 
tion shall be deemed to have accrued from the time of the last item 
proved in the account on either side ; but whenever a period of more than 
one year shall have elapsed between any of a series of items or demands, 
they are not to be deemed such an account.—Code of 1881, § 34. 


§ 137. [122.] Statute shall run against the state. The limita- 
tions prescribed in this act shall apply to actions brought in the name of 
the territory, or any county or other public corporation therein, or for its 
benefit, in the same manner as to actions by private parties. An action 
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shall be deemed commenced when the complaint is filed.—Code of 1881, 
$ 35. 


§ 138. [123.] Statute suspended by absence of defendant. If the 
cause of action shall accrue against any person who shall be out of the 
territory or concealed therein, such action may be commenced within the 
terms herein respectively limited after the return of such person into the 
territory, or after the time of such concealment; and if after such cause 
of action shall have accrued, such person shall depart from and reside out 
of the territory, or conceal himself, the time of his absence or concealment 
shall not be deemed or taken as any part of the time limited for the com- 
mencement of such action.-—Code of 1881, § 36. 


§ 139. [124.] Suspended for personal disability. If a person en- 
titled to bring an action mentioned in this chapter, except for a penalty 
or forfeiture, or against a sheriff or other officer, for an escape, be, at the 
time the cause of action accrued, either under the age of twenty-one 
years, or insane, or imprisoned on a criminal charge, or in execution un- 
der the sentence of a court for a term less than his natural life, the time 
of such disability shall not be a part of the time limited for the com- 
mencement of action.—Code of 1881, § 37. 


§ 140. [125.] Suspended by death of party. If a person entitled 
to bring an action die before the expiration of the time limited for the 
commencement thereof, and the cause of action survive, an action may be 
commenced by his representatives after the expiration of the time and 
within one year from his death. If a person against whom an action 
may be brought die before the expiration of the time limited for the com- 
mencement thereof, and the cause of action survives, an action may be 
commenced against his representatives after the expiration of that time, 
and within one year after the issuing of letters testamentary or of admin- 
istration. — Code of 1881, § 38. | 


§ 141. [126.] Suspended by war. When a person shall be an alien 
subject or a citizen of a country at war with the United States, the time 
of the continuance of the war shall not be a part of the period limited for 
the commencement of the action.—Code of 1881, § 39. 


§ 142. [127.] Suspended by judicial proceedings. When the com- 
mencement of an action is stayed by injunction or a statutory prohibition, 
the time of the continuance of the injunction or prohibition shall not be 
a part of the time limited for the commencement of the action.—Code of 
1881, § 40. 


S$ 143. [128.] Suspended by reversal of judgment. If an action 
shall be commenced within the time prescribed therefor, and a judgment 
therein for the plaintiff be reversed on error or appeal, the plaintiff, or if 
he die and the cause of action survives, his heirs or representatives, may 
commence a new action within one year after the reversal.—Code of 
1881, § 41. 


§ 144. [129.] Disability must exist when action accrues. No per- 
son shall avail himself of a disability unless it existed when his right of 
action accrued.— Code of 1881, § 42. 


§ 145. [130.] All disabilities to be removed before limitation 
attaches. When two or more disabilities shall co-exist at the time the 
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right of action accrues, the limitation shall on attach until they all be re- 
moved.— Code of 1881, § 43. 


$ 146. [131.] New promise must be in writing. No acknowledg- 
ment or promise shall be sufficient evidence of a new or continuing con- 
tract whereby to take the case out of the operation of this chapter, un- 
less the same is contained in some writing signed by the party to be 
charged thereby ; but this section shall not alter the effect of any pay- 
ment of principal or interest.—Code of 1881, § 44. 

Yesler v. De Kosloski, 8 P. 493. 2 W. T., 407. 


S 147. [132.] Part payment stops statute running. When any pay- 
ment of principal or interest has been or shall be made upon any exist- 
ing contract, whether it be a bill of exchange, promissory note, bond, or 
other evidence of indebtedness, if such payment shall be made after the 
same shall have become due, the limitation shall commence from the 
time the last payment was made.—Code of 1881, § 45. 

Yesler v. De Kosloski, 8 P. 493. 2 W. T., 407. 


§ 148. [133.] If action barred in foreign states, barred here. 
When the cause of action has arisen in another state, territory, or coun- 
try between non-residents of this territory, and by the laws of the state, 
territory, or country where the action arose an action cannot be main- 
tained thereon by reason of the lapse of time, no action shall be main- 
tained thereon in this territory.—Code of 1881, § 46. 

Adams v. Kelly, 5 P., 601. 2 W. T., 263. McCormick v. Blanchard, 7 Or., 232. 


S 149. [133a.] Time run deemed part of time prescribed. When 
a limitation, or a period of time prescribed in any existing statute for 
acquiring a right or barring a remedy has begun to run before this code 
takes effect, and the same or any other limitation is prescribed in this 
code, the time which is run shall be deemed part of the time prescribed 
as such limitation.—Code of 1881, § 1683. 


CHAPTER XV. 


FORMS OF ACTIONS AND PARTIES THERETO. 


¢ 150. Common law rules of decision. @ 165. Persons severally liable may be sued 
¢ 151. But one form of action. severally or jointly. 
? 152. Parties how designated. 2 166. Disability or death not to abate action. 
ĝ 153. Action to bein name of party in interest. 8 167. Action for personal injury survives to 
¢ 154. Executors or others may sue in their widow or child. 

own names. ¢ 168. Action for purchase price of land— 
#155. When husband and wife must join. Parties. 
@ 156. When they may join. ¢ 169. Courts may determine rights of all 
2157. When widow and children may sue. parties. l 
¢ 158. Parent or guardian may sue. ¢ 170. New party must be summoned. 
¢ 159. Parent may sue for seduction of daugh- ĝ 171. Substitution of claimant of personal 

ter. property. 
? 160. Woman may sue for her cwn seduction. @ 172. Parties to actions of interpleader. 
ĝ 161. Appointment of guardians ad litem. $ 173. Plaintiff may deposit disputed property. 
¢ 162. All personsinterested must be parties. ¢ 174. Court may protect interest of all claim- 
¢ 163. When one party may sue for several. ants. 
¢ 164. Actions by assignees—Counter claim in ¢175. Parties interested may intervene. 

¢176. Proceedings in intervention. 


such cases. 


$ 150. [108.] Common law rules of decision. The common law, so 
far as it js not inconsistent with the constitution and laws of the United 
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States, or of the state of Washington, nor incompatible with the institu- 
tions and condition of society in this state, shall be the rule of decision in 
all the courts of this state.—Laws of 1891, p. 31, § 1. Code of 1881, § 1. 
Wagner v. Law, 28 P. 1110; 2 W. 500. Sayward v. Carlson, 23 P. 830; 1 W. 40. 
Phelps v. S. S. City of Panama, 1 W. T. 518. Smith v. Wingard, 3 W. T. 

291; 13 P. 717. 


$ 151. [109.] But one form of action. There shall be in this territory 
hereafter but one form of action for the enforcement or protection of pri- 
vate rights and the redress of private wrongs, which shall be called a 
civil action.—Code of 1881, § 2. 
W. Iron W’ks v. Jansen, 28 P. 1019; 3 W. 584. Garrison v. Cheeney, 1 W. T. 
489. Thompson v. Caton, 3 W. T. 31; 13 P. 186. Parker v. Dacres, 24 P. 
192; 2 W. T. 439. 


S 152. [110.] Parties how designated. The party commencing the 
action shall be known as the plaintiff, and the opposite party the defend- 
ant.—Code of 1881, § 3. 


§ 153. [134.] Action to be in name of party in interest. Every ac- 
tion shall be prosecuted in the name of the real party in interest, except 
as is otherwise provided by law.—Code of 1881, § 4. 

Box v. Kelse, 31 P. 973; 5 W. Hawkins v. Front St. Cable Co., 28 P. 1021; 3 W. 
596. Washburn v. Case, 1 W. T. 253. McDaniel v. Pressler, 29 P. 209; 3 W. 
638. Jack Gho v. Julles, 1 W. T. 325. Slauson v. Schwabacher, 4. W. 784. 
31 P. 329. 


$ 154. [135.] Executors or others may sue in their own name. An 
executor or administrator, or guardian of a minor or person of unsound 
mind, a trustee of an express trust, or a person authorized by statute, 
may sue without joining the person for whose benefit the suit is prose- 
cuted. A trustee of an express trust, within the meaning of this section, 
shall be construed to include a person with whom or in whose name a 
contract is made for the benefit of another.—Code of 1881, § 5. 


§ 155. [136.] When husband and wife must join. When a married 
woman is a party, her husband must be joined with her, except, — 

1. When the action concerns her separate property, or her right or 
claim to the homestead property, she may sue alone. 

2. When the action is between herself and her husband, she may sue 
or be sued alone. 

3. When she is living separate and apart from her husband, she may 
sue or be sued alone.— Code of 1881, § 6. 

Hawkins v. Front St. Cable Co., 28 P. 1021; 3 W. 596. 


S 156. [137.] When they may join. Husband and wife may join in 
all causes of action arising from injuries to the person or character of 
either or both of them, or from injuries to the property of either or both 
of them, or arising out of any contract in favor of either or both of them, 
or arising out of any contract in favor of either or both of them. If a 
husband and wife be sued together, the wife may defend for her own 
right, and if the husband neglect to defend, she may defend for his right 
also. And she may defend in all cases in which she is interested, whether 
she is sued with her husband or not.—Code of 1881, § 7. 

Hawkins v. Front St. Cable Co., 28 P. 1021; 3 W. 596. 
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S 157. [138.] When widow and children may sue. The widow, or 
widow and her children, or child or children if no widow, of aman killed 
in a duel, shall have a right of action against the person killing him, and 
against the seconds and all aiders and abettors. When the death of a 
person is caused by the wrongful act or neglect.of another, his heirs or 
personal representatives may maintain an action for damages against the 
person causing the death ; or when the death of a person 1s caused by an 
injury received in falling through any opening or defective place in any 
sidewalk, street, alley, square, or wharf, his heirs or personal representa- 
tives may maintain an action for damages against the person whose duty 
it was, at the time of the injury, to have kept in repair such sidewalk or 
other place. In every such action the jury may give such damages, 
pecuniary or exemplary, as under all circumstances of the case may to 
them seem just.—Code of 1881, § 8. 

Graetz v. McKenzie, 28 P. 331; 3 W. 194. Hedrick v. Ry. Co., 30 P. 714; 4 W. 
400. Klepsch v. Donald 30 P. 991; 4 W. 436. N. P. Ry. Co. v. Ellison, 28 
P. 333; 29 P. 263; 3 W. 225. Dahl v. Tibbals, 31 P. 868; 5 W. 


§ 158. [139.] Parent or guardian may sue. A father, or in case of 
the [his] death or desertion of his family the mother, may maintain an action 
as plaintiff for the injury or death of a child, and a guardian for the in- 
jury or death of his ward.—Code of 1881, § 9. 

Hedrick v. Ry. Co., 30 P., 714, 4 W., 400. 


§ 159. [140.] Parent may sue for seduction of daughter. A father, 
or in case of his death or desertion of his family the mother, may main- 
tain an action as plaintiff for the seduction of adaughter, and the guard- 
ian for the seduction of a ward, though the daughter or ward be not liv- 
ing with or in the service of the plaintiff at the time of the seduction or 
afterwards, and there be no loss of service.—Code of 1881, § 10. 


§ 160. [141.] Womanmay sue for her own seduction. An unmar- 
ried female over twenty-one years of age may maintain an action as 
plaintiff for her own seduction, and recover therein such damages as may 
be assessed in her favor; but the prosecution of an action to judgment 
by the father, mother, or guardian, as prescribed in the preceding section 
shall be a bar to an action by such unmarried female.—Code of 1881, § 
II. 


§ 161. [142.] Appointment of guardians ad litem. When an infant 
is a party he shall appear by guardian, or if he has no guardian, or in 
the opinion of the court the guardian is an improper person, the court 
shall appoint one to act. Said guardian shall be appointed as follows :— 

1. When the infant is plaintiff, upon the application of the infant, if 
he be of the age of fourteen years, or if under that age, upon the appli- 
cation of a relative or friend of the infant. 

2. When the infant 1s defendant, upon the application of the infant, if 
he be of the age of fourteen years, and apply within thirty days after the 
service of the summons; if he be under the age of fourteen, or neglect 
to apply, then upon the application of any other party to the action, or of 
a relative or friend of the infant.—Laws of 1891, p. 69, § 1. 


§ 162. [143.] All persons interested must be parties. All persons 
interested in the cause of action, or necessary to the complete determina- 
tion of the question involved, shall, unless otherwise provided by law, 
be joined as plaintiffs when their interest is in common with the party 
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making the complaint, and as defendants when their interest is adverse to 
the plaintiff ; provided, that where good cause exists, which shall be made 
to appear in the complaint, why a party who should be a plaintiff cannot, 
from a want of consent on his part or otherwise, be made such plaintiff, 
he shall be made a defendant.—Code of 1881, § 13. 
Prouty v. Prouty, 29 P., 1040. 4 W. 174. Harrington v. Miller, 31 P. 325. 4 W., 
808. Madison v. Madison, 1 W. T., 60. Weisbach v. Arnold, 3 W. T., rrr. 
13 P. 417. 

§ 163. [144.] When one party may sue for several: When the 
question is one of common or general interest to many persons, or where 
the parties are numerous, and it 1s impracticable to bring them all before 
the court, one or more may sue or defend for the benefit of the whole.— 
Code of 1881, § 14. 


§ 164. [145.] Action by assignees—Counter claim in such cases. 
ny assignee or assignees of any judgment, bond, specialty, book-ac- 
count, or other chose in action, for the payment of money by assignment 
in writing, signed by the person authorized to make the same, may, by 
virtue of such assignment, sue and maintain an action or actions in his 
or her name, against the obligor or obligors, debtor or debtors, therein 
named, notwithstanding the assignor may have an interest in the thing 
assigned ; provided, that any debtor may plead in defense a counterclaim 
or an offset, if held by him against the original owner, against the debt 
assigned, save that no counterclaim or offset shall be pleaded against nego- 
tiable paper assigned before due, and where the holder thereof has pur- 
chased the same in good faith and for value, and is the owner of all interest 

therein.— Laws of 1891, p. 69, § 2, 
McDaniel v. Pressler, 29 P. 209., 3 W. 638. Rice v. Yakima, etc., Ry. Co. 31 P. 

23, 4 W. 724. 


§ 165. [146.] Persons severally liable may be sued severally or 
jointly. Persons severally liable upon the same obligation or instrument 
including the parties to bills of exchange and promissory notes, may all, 
or any of them, be included in the same action, at the option of the 
plaintiff.— Code of 1881, Ñ 16. 


§ 166. [147.] Disability or death not to abate action. No action 
shall abate by the death, marriage or other disability of the party, or by the 
transfer of any interest therein, if the cause of action survive or continue ; 
but the court may at any time within one year thereafter, on motion, 
allow the action to be continued by or against his representatives or suc- 
cessors in interest. — Code of 1881, § 17. 

Box v. Kelse, 31 P. 973. 5 W. 


§ 167. [148.] Action for personal injury survives to widow or child. 
No action for a personal injury to any person occasioning his death shall 
abate, nor shall such right of action determine by reason of such death 
if he have a wife or child living, but such action may be prosecuted, or 
commenced and prosecuted, in favor of such wife, or in favor of the wife 
and children, or if no wife, in favor of such child or children.--Code of 
1881, § 18. | 


$ 168. [149.] Action for purchase price of land—Parties. In any 
action brought for the recovery of the purchase money against any person 
holding a contract for the purchase of lands, the party bound to perform 
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the contract, if not the plaintiff, may be made a party, and the court in a 
final judgment may order the interest of purchaser to be sold or transferred 
to the plaintiff upon such terms as may be just, and may also order a 
specific performance of the contract in favor of the complainant, or the 
purchaser in case a sale be ordered.—Code of 1881, X 19. 


§ 169. [150.] Courts may determine rights of all parties. The 
court may determine any controversy between parties before it when it 
can be done without prejudice to the rights of others, or by saving their 
rights; but when a complete determination of the controversy can- 
not be had without the presence of other parties, the court shall cause 
them to be brought in.— Code of 1881, § 20. 


§ 170. [151.] New party must be summoned. When anew par- 
ty is introduced into an action as a representative or successor of a former 
party, such new party is entitled to the same summons, to be served in 
the same manner, as required for defendants in the commencement of 
an action. —Code of 1881, § 21. 


§ 171. [152.] Substitution of claimant of personal niori 
A defendant against whom an action is pending upon a contract, or for 
specific, real or personal property at any time before answer, upon affhda- 
vit that a person not a party to the action, and without collusion with him, 
makes against him a demand for the same debt of property, upon due notice 
to such person and the adverse party, may apply to the court for an or- 
der to substitute such person in his place, and discharge him from liabil- 
ity to either party on his depositing in court the amount of the debt, or 
delivering the property or its value to such person as the court may 
direct ; and the court may in its discretion a the order. Code of 
1881, g 22. 


$ 172. [153.] Parties to action of interpleader. Any one having in 
his possession, or under his control, any property or money, or being in- 
debted, where more than one person claims to be the owner of, entitled 


to, interested in, or to have a lien on such property, money, or indebted- - 


ness, or any part thereof, may commence an action in the superior court 
against all or any of such persons, and have their rights, claims, interest or 
liens adjudged, determined, and adjusted in such action. Laws of 1889- 
90, P. 93, § I. 

S$ 173. [154.] Plaintiff may deposit disputed property. In all ac- 
tions commenced under the preceding section, the plaintiff may disclaim 
any interest in the money, property, or indebtedness, and deposit with 
the clerk of the court the full amount of such money or indebtedness, or 
other property, and he shall not be liable for any costs accruing in. said 
action. And the clerks of the various courts shall receive and file such 
complaint, and all other officers shall execute the necessary processes to 
carry out the purposes of this act, free from all charge to said plaintiff, 
and the court, in its discretion, shall determine the liability for costs of 
the action.— Laws of 1889-90, p. 93, § 2. 

This act consists of #2 172-174. 

§ 174. [155.] Court to protect interest of all claimants. Either of 
the defendants may set up or show any claim or lien he may have to such 
property, money, or indebtedness, or any part thereof, and the superior 
right, title, or lien, whether legal or equitable, shall prevail. The court, 
or judge thereof, may make all necessary orders, during the pendency of 
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said action, for the preservation and protection of the rights, interests, or 
liens of the several parties.— Laws of 1889-90, p. 94, $ 3. 


$ 175. [156.] Parties interested may intervene. Any person may, 
before the trial, intervene in an action or proceeding, who has an interest 
in the matter in litigation, in the success of either party, or an interest 
against both. An intervention takes place when a third person is per- 
mitted to become a party to an action or proceeding between other persons, 
either by joining the plaintiff in claiming what is sought by the com- 
plaint, or by uniting with the defendant in resisting the claims of the 
plaintiff, or by demanding anything adversely to both the plaintiff and 
the defendant, and is made by a complaint setting forth the grounds up- 
on which the intervention rests, filed by leave of the court or judge on 
the ex parte motion of the party desiring to intervene.—Code of 1881, § 
23. 
Thompson v. Huron Lumber Co., 30 P. 741; 4 W. 605. Langert v. Brown, 3 W. 
T. 102; 13 P. 704. Horn v. Volcano Water Co., 13 Cal. 62. 


§ 176. [157.] Proceedings in intervention. When leave is giv- 
en to intervene, a copy of the intervenor’s complaint shall be served upon 
the parties to the action or proceedings who have not appeared, or publi- 
cation of a notice of the intervention containing a brief statement of the 
nature of the intervenor’s demand shall be made in all cases where there 
are absent or non-resident defendants. The notice shall be published in 
the same manner and for the same length of time as prescribed in this act 
for publication of summons, and the complaint shall also be served up- 
on the attorneys of the parties who have appeared, who may answer or 
demur to it as if it were an original complaint. The'court shall deter- 
mine upon the rights of the intervenor at the same time the action 1s de- 
cided, and if the claim of the party intervening is not sustained, he shall 
pay all costs incurred by the intervention; provided, that no intervention 
shall be cause for delay in the trial of an action between the original par- 
ties thereto beyond the term to which the action is brought.—-Code of 
1881, § 24. 

Thompson v. Huron Lumber Co., 4 W. 606; 30 P. 741. 


CHAPTER XVI. 


VENUE OF ACTIONS. 


¢.197. Action must be brought in county where ¢ 183. If changed must be to proper county 
subject is situated. But one allowed—Except 

¢ 178. Actions commenced where cause arose. ê 184. Change to ae ly created county. 

3 179. Actions against corporations wherever é 185. Transmission of record—Cost of change. 
process can be served. ¢ 186. May be changed by stipulation. 

¢ 180. In other cases where defendant resides. é 157. ee is transmission may defeat 

¢ 181. If not begun in proper county may pro- 3 188. When change is complete. 
ceed unless defendant objects. @ 189. Record entries to be included in tran- 

$ 182. Grounds for change of venue. script 


§ 177. [158.] Action must be brought in county where subject is 
situated. Actions for the following causes shall be commenced inthe 
county or district 1n which the subject of the action, or some part thereof, 
is situated: — 
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1. For the recovery of, for the possession of, for the partition of, for 
the foreclosure of a mortgage on, or for the determination of all questions 
affecting the title or for any injuries to real property ; 

2. All questions involving the right to the possession or title to any 
specific article of personal property ; in which last-mentioned class of 
cases damages may also be awarded for the detention and for injury to 
such personal property.-—Code of 1881, § 47. 

McLeod v. Ellis, 26 P., 77,2 W., 117. Morgan v. Bell, 28 P., 925, 3 W. 554. 
City of North Yakima v. Sup. Ct. King Co., 30 P., 1053. 4 W., 655. Wood 
v. Mastick, 2 W. T., 64, 3 P., 612. Stiles v. James, 2 W. T., 194, 2 P. 188. 
State v. Supr. Ct. Pierce Co., 32 P. 553.5 W. —. 


$ 178. [159.] Action commenced where cause arose. Actions for 
the following cases shall be tried in the district or county where the cause, 
or some part thereof, arose :— 

1. For the recovery of a penalty or forfeiture imposed by statute ; 

2. Against a public ofħcer, or person specially appointed to execute 
his duties, for an act done by him in virtue of his office, or against a per- 
son who, by his command or in his aid, shall do anything touching the 
duties of such officer. — Code of 1881, § 48. 

McLeod v. Ellis, 26 P., 77°, 2 W., 117. 


$ 179. [160.] Actions against corporations wherever process can 
be served. An action against a coporation may be brought in any 
county where the corporation has an office for the transaction of business, 
or any person resides upon whom process may be served against such 
corporation, unless otherwise provided in this code.— Code of 1881, § 49. 
North Yakima v. Supr. C. King Co. 30 P., 1053, 4 W., 655. 


$ 180. [161.] In other cases where defendant resides. In all other 
cases the action must be tried in the county in which the defendants, or 
some of them, reside at the time of the commencement of the action, or 
may be served with process, subject, however, to the power of the court 
to change the place of trial as provided in sections one hundred and six- 
ty-two and one hundred and sixty-three of this code.—Laws of 1891, p. 


71, § 1. 
Kennedy v. Derrickson, 31 P., 766., 5 W. —. 


§ 181. [162.] If not begun in proper county may proceed unless 
defendant objects. Ifthe county in which the action is commenced is not 
the proper county for the trial thereof, the action may, notwithstanding, 
be tried therein, unless the defendant, at the time he appears and demurs 
or answers, files an afhdavit of merits, and demands that the trial be had 
in the proper county.—Law’s of 1891, p. 71, Ñ 1. 

Kennedy v. Derrickson, 31 P. 766; 5 W. —-. McLeod v. Ellis, 26 P. 77; 2 W. 
117. State v. Sup’r Ct. King Co., 32 P. 457; 5 W. 


§ 182. [163.] Grounds for change of venue. The court may, on 
motion, in the following cases, change the place of trial, when it appears 
by affidavit or other satisfactory proof,— 

1. That the county designated in the complaint is not the proper coun- 

; or 

2. That there is reason to believe that an impartial trial cannot be had 
therein ; or 

3. That the convenience of witnesses or the ends of justice would be 
forwarded by the change ' or 
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4. That from any cause the judge is disqualified; which disqualification 
exists in either of the following cases: In an action or proceeding to 
which he is a party, or in which he is interested; when he is related to 
either party by consanguinity or affinity, within the third degree; when he 
has been counsel for either party in the action or proceeeding.—Code of 
1881, § 51. 


State v. Sachs, 29 P. 446; 3 W. 695. Ward v. Moorey, 1 W. T. 104. 


S 183. [164.] If changed must be to proper county—But one al- 
lowed—Except. Ifthe motion for a change of the place of trial be al- 
lowed, the change shall be made to the county or district where the action 
ought to have been commenced, if it be for the cause mentioned in subdi- 
vision one of section fifty-one, [182] and in other cases to the most conven- 
ient county where the cause alleged does not exist. Neither party shall be 
entitled to more than one change of the place of trial, except for causes 
not in existence when the first change was allowed.—Code of 1881, § 52. 


S 184. [165.] Change to newly created county. Any party ın a 
civil action pending in the superior court in a county out of whose limits 
a new county, in whole or in part, has been created, may file with the 
clerk of such superior court an afhdavit setting forth that he is a resident 
of such newly created county, and that the venue of such action 1s trans- 
itory, or that the venue of such action 1s local, and that 1t ought properly 
to be tried in such newly created county; and thereupon the clerk shall 
make out a transcript of the proceedings already had in such action in 
such superior court, and certify it under the seal of the court, and trans- 
mit such transcript, together with the papers on file in his office connected 
with such action, to the clerk of the superior court of such newly created 
county, wherein it shall be proceeded with as in other cases.—Laws of 


1891, p. 72, § 2. 


§ 185. [166.] Transmission of record—Cost of change. When an 
order is made transferring an action or proceeding for trial, the clerk of 
the court must transmit the pleadings and papers therein to the court to 
which it is transferred. ‘The costs and fees thereof, and of filing the pa- 
pers anew, must be paid by the party at whose instance the order was 
made, except in the cases mentioned in subdivision one, section fifty-one, 
[182] in which case the plaintiff shall pay costs of transfer. The court to 
which an action or proceeding is transferred has and exercises over the 
same the like jurisdiction as if 1t had been originally commenced therein. 
—Code of 1881, § 54. 


$ 186. [167.] May be changed by stipulation. Notwithstanding 
the provisions of section’ fifty-one 182] all the parties to the action by 
stipulation in writing or by consent in open court entered in the records 
may agree that the place of trial be changed to any county or district 
in the territory, and thereupon the court must order the change agreed 
upon.—Code of 1881, § 55. 


§ 187. [168.] Delay in transmission may defeat change. If such 
papers be not transmitted to the clerk of the proper court within the 
time prescribed in the order allowing the change, and the delay be caused 
by the act or omission of the party procuring the change, the adverse 
party, on motion to the court or judge thereof, may have the order 
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vacated, and thereafter no other change of the place of trial shall be al- 
lowed to such party.—Code of 1881, § 56. 


§ 188. [169.] When change is complete. Upon the filing of the pa- 
pers with the clerk of the court to which the cause is transferred, the 
change of venue shall be deemed complete, and thereafter the action shall 
proceed as though it had been commenced in that court.— Code of 1881, § 57. 


§ 189. [170.] Record entries to be included in transcript. The 
clerk of the court must also transmit with the original papers, where an 
order is made changing the place of trial, a certified transcript of all record 
entries up to and including the order for such change.—Code of 1881, § 58. 
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mons, days. 
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weeks. 


S 190. Action commenced by service of summons. Civil actions in 
the several superior courts of this state shall be commenced by the service 
of a summons, as hereinabove provided.—Laws of 1893, p. 407, § I. 


Bell v. Olmsted, 18 Wis., 75. Coffman v. Brandhoefer, 33 Neb., 279, 50 N. W. 6. 
NoTE: As to statute of limitations, see § 137. Allen v. Marshall, 24 Cal., 166. 


§ 191. Summons to be subscribed by plaintiff's attorney. The 
summons must be subscribed by the plaintiff or his attorney, and directed 
to the defendant requiring him to answer the complaint, and serve a copy 
of his answer on the person whose name is subscribed to the summons, at 
a place within the state therein specified in which there is a postoffice, 
within twenty days after the service of the summons, exclusive of the we 
of service.—Laws of 1893, P. 407, $ 2. 


Mezchen v. Moore, 54 Wis., 214., 11 N. W., 534. 


S 192. What summons shall contain. The summons shall also con- 
tain :— 

1. The title of the cause, specifying the name of the court in which the 
action is brought, the name of the county designated by the plaintiff as 
the place of trial, and the names of the parties to the action, plaintiff and 
defendant. 


koe 


 — — 


* The act of 1893 composing this chapter and others concludes: ‘‘All actsand parts of acts incon- 
sistent with this act are hereby repealed,” thus leaving it uncertain what acts are repealed. The re- 
mainder of this act of 1893 will be found in chapters XXVIII, XXIX and LIV on Issues, Trials and 
Service of Papers and Notice. 


| 
| 
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2. A direction to the defendants summoning them to appear within 
twenty days after service of the summons, exclusive of the day of service, 
and defend the action. 

-3. A notice that, in case of failure so to do, judgment will be rendered 
against them, according to the demand of the complaint. It shall be sub- 
scribed by the plaintiff, or his attorney, with the addition of his postofhce 
address, at which the papers in the action may be served on him by mail. 
There may, at the option of the plaintiff, be added at the foot, when the 
complaint is not served with the summons, and the only relief sought 1s 
the recovery of [the] money, whether upon tort or contract, a brief notice 
specifying the sum to be demanded by the complaint.—Laws of 1893, 
P. 407, § 3. 

NoTE: This section is copied from section 2630 of Sanborn and Berryman’s 
statutes of Wisconsin. 

Ralph v. Lomer, 28 P., 760, 3 W. 401. Zwickey v. Haney, 63 Wis., 464, 23 N. 
W., 577. Fond du Lac v. Bonested, 22 Wis., 251. Gundry v. Whittlesey, 
Ig Wis., 227. 


§ 193. Form of summons. Such summons shall be substantially in 
the following form :— 


PEE E E eurieeans CONTE ccsnmsaaesigvasareerineesene COMUNE). 
A B, PENERE ) i 


C D, Defendant. | 
The State of Washington.................., to the said.................., defendant: 
You are hereby summoned to appear within twenty days after service 
of this summons, exclusive of the day of service, and defend the above 
entitled action in the court aforesaid; and in case of your failure so to do, 
judgment will be rendered against you, according to the demand of the 
complaint, which will be filed with the clerk of said court, or a copy of 
which is herewith served upon you. j 
EF, 


Plaintiff's Attorney. 
P.O- Addressee naran ee County, Wash. 


— Laws of 1893, P. 407, ` 4. 


Notre: This section is taken from section 2631 of Sanborn and Berryman’s 
statutes of Wisconsin. 


§ 194. Complaint to be served or filed—Requirements if filed 
only. A copy of the complaint must be served upon the defendant with 
the summons unless the complaint itself be filed in the office of the clerk 
of the superior court of the county in which the action is commenced 
within five days after service of such summons, in which case the service 
of the copy may be omitted; but the summons in such case must notify 
the defendant that the complaint will be filed with the clerk of said court; 
and if the defendant appear within ten days after the service of the sum- 
mons, the plaintiff must serve a copy of the complaint on the defendant or 
his attorney within ten days after the notice of such appearance and the 
defendant shall have at least ten days thereafter to answer the same; and 
no judgment shall be entered against him for want of an answer in such 
case till the expiration of the time.—Zaws of 1893, p. 408, § 5. 


S 195. Who may serve summons. In all cases, except when service 
is made by publication, as hereinafter provided, the summons shall be 
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served by the sheriff of the county wherein the service is made or by his 
deputy, or by any person over twenty-one years of age, who is competent 
to be a witness in the action other than the plaintiff.—Laws of 1893, p. 
408, § 6. : 


§ 1096. Summons—How served. The summons shall be served by 
— a copy thereof, as follows: 

. If the action be against any county in the state, to the county audi- 
ee if against the state to the governor.* 

2. If against any town or incorporated city in the state, to the mayor 
thereof. 

3. If against a school district to the clerk thereof. 

4. If against a railroad corporation, to any station, freight, ticket, or 
other agent thereof within this state. 

5. If against a corporation owning or operating sleeping cars, or hotel 
cars, to any person having charge of any of its cars or any agent found 
within the state. 

6. If against any insurance company, to any agent authorized by such 
company to solicit insurance within this state. 

7. If against a company or corporation doing any express business, to 
any agent authorized by said company or corporation to receive and de- 
liver express matters and collect pay therefor within this state. 

8. If the suit be agafnst a company or corporation, other than those 
designated in the preceding subdivisions of this section, to the president 
or other head of the company or corporation, secretary, cashier, or man- 
aging agent thereof. 

9. If the suit be against a foreign corporation or non-resident joint 
stock company, or association, doing business within this state, to any 
agent, cashier or secretary thereof. 

10. If against a minor under the age of fourteen years, to such minor 
personally, and also to his father, mother, guardian, or if there be none 
within this state, then to any person having the care or control of such 
minor, or with whom he resides, or in whose service he is employed, if 
such there be. 

11. If against any person for whom a guardian has been appointed for 
any cause, then to such guardian. 

12. In all other cases, to the defendant personally, or by leaving a copy 
of the summons at the house of his usual abode with some person of suit- 
able age and discretion then resident therein. 

Service made in the modes provided in this section shall be taken and 
held to be personal service.—Laws of 1893, p. 408, § 7. 

Downs v. Directors School District, 30 P., 147; 4 W., 309. Waterman v. Phin- 
ney, I W. T., 415. Paxton v. Daniell, 23 P., 441; 1 W., 19. Wash. Mill Co. 
v. Kinnear, t W. T., 99. Baker v. Prewitt, 3 W. T., 595; 19 P., 149. Knoff 
v. Puget Sound Colony, 24 P., 27; 1 W., 57. Ingersol v. Mangom, 84 
.N. Y., 622. 


§ 197. How served on corporations. Whenever any corporation, 
created by the laws of this state, or late Territory of Washington, does 
not have an officer in this state upon whom legal service of process can be 
made, an action or proceeding against such corporation may be commenced 
in any county where the cause of action may arise, or said corpora- 
tion may have property, and service may be made upon such corpora- 


* The words, “If ag against the state to the povero are from the Law of 1891, p. 100, $ 3, subdi- 


vision 1, and do not appear to have been repealed by the act of 1893. 
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tion by depositing a copy of the summons, writ, or other process, in the 
office of the secretary of state, which shall be taken, deemed and treated 
as personal service on such corporation: Provided, A copy of said sum- 
mons, writ, or other process shall be deposited in the postoffice, postage 
paid, directed to the secretary or other proper officer of such corporation, 
at the place where the main' business of such corporation is transacted, 
when such place of business is known to the plaintiff, and be published at 
least once’ a week for six weeks in some newspaper printed and published 
at the seat of government of this state, before such service shall be deemed 
perfect.—Laws of 1893, P. 409, $ 8. 


S 198. When to be served by publication. When the defendant 
cannot be found within the state, of which the return of the sheriff of the 
county in which the action is brought, that the defendant cannot be found 
in the county, is prima facie evidence, and upon the filing of an affidavit 
of the plaintiff, his agent or attorney, with the clerk of the court, stating 
that he believes that the defendant is not a resident of the state, or cannot 
be found therein, and that he has deposited a copy of the summons and 
complaint in the postoffice, directed to the defendant at his place of resi- 
dence, unless it is stated in the afhdavit that such residence is not known 
to the afhant, and stating the existence of one of the cases hereinafter 
specified, the service may be made by publication of the summons, by the 
plaintiff or his attorney in either of the following cases: 

1. When the defendant is a foreign corporation and has property within 
the state. | 

2. When the defendant, being a resident of this state, has departed 
therefrom with the intent to defraud his creditors, or to avoid the service 
of a summons, or keeps himself concealed therein with a like intent. - 

3. When the defendant is not a resident of the state, but has property 
therein and the court has jurisdiction of the subject of the action. 

4. When the action is for divorce in the cases prescribed by law. 

5. When the subject of the action is real or personal property in this 
state, and the defendant has or claims a lien or interest, actual or contin- 
gent, therein, or the relief demanded consists wholly, or partly, in ex- 
cluding the defendant from any interest or lien therein. 

6. When the action is to foreclose, satisfy, or redeem from a mortgage, 
or to enforce a lien of any kind on real estate in the county where the 
action 1s brought, or satisfy or redeem from the same. 

7. When the action is against any corporation, whether private or 
municipal, organized under the laws of this state and the proper officers 
on whom to make service do not exist or cannot be found.— Laws of 1893, 


Pp. 410, § 9. 
Paxton v. Daniell, 23 P., 441; 1 W., 19. Sayward v. Carlson, 23 P., 830; 1 W., | 
40. Pennoyer v. Neff, 95 U. S., 714. 


§ 199. In what paper to be published—Six weeks. The publica- 
tion shall be made in a newspaper printed and published in the county 
where the action is brought, (and if there be no newspaper in the county, 
then in a newspaper printed and published in an adjoining county, and if 
there is no such newspaper in an adjoining county, then in a newspaper 
printed and published at the capital of the state) once each week for six 
consecutive weeks: and the service of the summons shall be deemed com- 
plete at the expiration of the time prescribed for publication as aforesaid. 
— Laws of 1893, p. 411, § Io. 


42 MANNER OF COMMENCING CIVIL ACTIONS Part I 


Market Bank v. Pacific National Bank, 89 N. Y., 397. Grewell v. Henderson, 
5 Cal., 465. 
NoTE: The two following sections from the law of 1891 regarding service of 


summons are here inserted as some of their provisions may not be super- 
seded by the act of 1893. 


[175.] In case service of summons cannot be made as provided in the last preced- 
ing section, by reason of the absence of the defendant, the summons may be served 
by publication thereof in a weekly newspaper printed and published in,the county 
in which the court is held, and of general circulation in that county, or if there be 
no such newspaper printed and published in that county, then in a ae 
printed and published in the state and of general circulation in such county. The 
summons published shall set forth the name of the court in which the action is com- 
menced, the names of the parties, plaintiff and defendant, a brief statement of the 
nature and object of the action, and a notice to the defendant that he is required to 
appear and answer the complaint within sixty days from the day of the first publi- 
cation, which day shall be stated in the summons. Immediately after the first pub- 
lication of the summons, the plaintiff shall cause a copy of the summons and com- 
plaint to be deposited in the postoffice, the postage thereon being prepaid, directed 
to the defendant at his place of residence, unless it shall appear that such place of 
residence is not known to the plaintiff and cannot by reasonable diligence be ascer- 
tained by him or his attorney; and before the hearing of the action, the court or 
judge shall be satisfied by affidavit or other proof that service could not be made as 
provided in the last preceding section because of the absence of the defendant, and 
that all the provisions of this section have been complied with.—Laws of 1891, p. 
IOI, § 5. 


[176.] Whenever it shall appear by the return of the sheriff or his deputy, or the 
person appointed to serve a summons, that he has not served it upon the defendant, 
the plaintiff may have another summons issued, and so on until service be had, or 
the plaintiff may proceed by publication in the manner hereinbefore provided at his 
election.—Laws of 1891, p. 102, § 6. 


§ 200. Personal service out of the state—Sixty days. Personal 
service on the defendant out of the state shall be equivalent to service 
by publication, and the defendant shall be required to appear and answer 
within sixty days after such service.—Laws of 1893, p. 411, § I1. 

Jenkins v. Fabey, 73 N. Y. 355. 


§ 201. Unless personally served party may defend within one 
year—Except, etc. If the summons is not served personally on the de- 
fendant in the cases provided in the last two sections he or his representa- 
tives, on application and sufficient cause shown, at any time before judg- 
ment, shall be allowed to defend the action and, except in an action for 
divorce, the defendant or his representative may in like manner be allowed 
to defend after judgment, and within one year after the rendition of such 
judgment, on such terms as may be just; and if the defense is successful, 
and the judgment, or any part thereof, has been collected or otherwise en- 
forced, such restitution may thereupon be compelled as the court directs. 
*But the title to property sold upon execution issued on such judgment 
to a purchaser in good faith shall not be thereby affected.—Laws of 1893, 
p. 411, § 12. Code of 1881, § 67. 

Sander-Bowman Co. v. Yesler’s Est., 2 W. 433; 27 P. 269. 


$ 202. Proceedings when only part of defendants served. When 
the action is against two or more defendants and the summons is served 
on one or more but not on all of them, the plaintiff may proceed as fol- 
lows: 

1. If the action is against the defendants jointly indebted upon a con- 
tract, he may proceed against the defendants served unless the court oth- 


—_ 
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* This provision as to the title to property is from section 67 of the code of 1881. It does not 
appear in the act of 1893. The first part of section 67 of the code of 1881 is superseded by section 201. 
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erwise directs ; and if he recovers judgment it may be entered against all 
the defendants thus jointly indebted so far only as it may be enforced 
against the joint property of all and the separate property of the defend- 
ants served. 

2. If the action is against defendants severally liable, he may proceed 
against the defendants served, in the same manner as if they were the 
only defendants. 

3. Though all the defendants may have been served with the summons, 
judgment may be taken against any of them severally, when the plaintiff 
would be entitled to judgment against such defendants if the action had 
been against them alone.—Laws of 1893, P. 411, § 13. 


NoTtE: This section is from the Dakota code of civil procedure, p. 29, § 105. The 
following section from the laws of 1891 on this subject, is here inserted as some of its 
provisions are different from the foregoing section. 


(177.] When the action is against two or more defendants upon a joint contract or 
liability, and one or more of the defendants cannot be served, the plaintiff may pro- 
ceed to judgment against the defendant or defendants served, and at any time there- 
after while such judgment remains unsatisfied, the plaintiff or his attorney may have 
summons issued to the defendant or defendants not served, and upon service thereof 
upon such defendant or defendants, the same proceedings may be had as if he or 
they had been originally served. When the action is against defendants liable sev- 
a a or jointly and severally, the plaintiff may proceed against the defendants 
served in the same manner as if they were the only defendants.—Laws of 1891, p. 
102, § 7. 

McCoy v. Bell, 20 P. 595; 1 W. 505. See section 496, chapter 43. 


S 203. Proof of Service. Proof of service shall be as follows:— 

1. If served by the sheriff or his deputy, the return of such sheriff or 
his deputy indorsed upon or attached to the summons; 

2. If by any other person, his affidavit thereof indorsed upon or at- 
tached to the summons; or | 

3. In case of publication, the affidavit of the printer, publisher, fore- 
man, principal clerk or business manager of the newspaper showing the 
same, together with a printed copy of the summons as published; or ` 

4. The written admission of the defendant; 

5. In case of personal service out of the state, the afidavit of the person 
making the service, sworn to before a notary public, with a seal attached, 
or a clerk of a court of record. In case of service otherwise than by pub- 
lication, the return, admission or afhdavit must state the time, place and 
manner of service.—Laws of 1893, p. 412, § 14. 


Downs v. School District, 30 P., 147, 4 W., 309. Wash. Mill Co. v. Kinnear, I 
W. T., 99. Waterman v. Phinney, I W. T., 415. 


S$ 204. Service of summons gives jurisdiction—Voluntary ap- 
pearance equivalent. From the time of the service of the summons in 
a civil action, the court is deemed to have acquired jurisdiction, and to 
have control of all the subsequent proceedings. A voluntary appearance 
of a defendant 1s equivalent to a personal service of the summons upon 
him.—Laws of 1893, p. 412, § 15. 

wigs v. School District, 30 P., 147, 4 W., 309. Ingersoll v. Mangam, 84 N. Y., 
22. 

§ 205. What constitutes appearance. A defendant appears in an 
action when he answers, demurs, makes any application for an order 
therein, or gives the plaintiff written notice of his appearance. After ap- 
pearance a defendant is entitled to notice of all subsequent proceedings; 
but when a defendant has not appeared, service of notice or papers in the 
ordinary proceedings in an action need not be made upon him unless he 
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is imprisoned for want of bail.* Every such appearance made in an ac- 
tion shall be deemed a general appearance, unless the defendant in making 
the same states that the same is a‘ special appearance.— Laws of 1893, 
P. 412, § 16. 

McCoy v. Bell, 1 W., 509, 20 P., 595. 


$ 206. Notice of pendency of action. In an action affecting the title 
to real property the plaintiff, at the time of filing the complaint, or at any 
time afterwards, or whenever a writ of attachment of property shall be 
issued, or at any time afterwards, the plaintiff or a defendant, when he 
sets up an affirmative cause of action in his answer, and demands sub- 
stantive relief at the time of filing his answer, or at any time afterwards, 
if the same be intended to affect real property, may file with the auditor 
of each county in which the property is situated, a notice of the pendency 
of the action, containing the names of the parties, the object of the ac- 
tion, and a description of the real property in that county affected thereby. 
From the time of the filing only shall the pendency of the action be con- 
structive notice to a purchaser or encumbrancer of the property affected 
thereby, and every person whose conveyance or encumbrance is subse- 
quently executed or subsequently recorded shall be deemed a subsequent 
purchaser or encumbrancer, and shall be bound by all proceedings taken 
after the filing of such notice to the same extent as if he were a party to 
the action. For the purpose of this section an action shall be deemed to 
be pending from the time of filing such notice: Provided, however, That 
such notice shall be of no avail unless it shall be followed by the first pub- 
lication of the summons, or by the personal service thereof on a defendant 
within sixty days after such filing. And the court in which the said ac- 
tion was commenced may, in its discretion, at any time after the action 
shall be settled, discontinued or abated, on application of any person 
aggrieved and on good cause shown and on such notice as shall be 
directed or approved by the court, order the notice authorized in this sec- 
tion to be cancelled of record, in whole or in part, by the county auditor 
of any county in whose office the same may have been filed or recorded, 
and such cancellation shall be made by an indorsement to that effect on 
the margin of the record.—Laws of 1893, p. 412, § 17. l 


NoTrE: This section is from the Dakota code of civil procedure, p. 25, § IOI. 
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* The Code of 1881, section 72 (2 H. C., 181) contains the clause, ‘unless he is imprisoned for 
want of bail.” All the rest of section 72 of the Code of 1581 is superseded by section 205, but these 
words do not appear in the act of 1593. 
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§ 207. [185.] Forms abolished—Sufficiency determined by code. 


All the forms of pleadings heretofore existing in civil actions inconsistent 
with the provisions of this code are abolished, and hereafter the forms of 
pleading and the rule by which the sufficiency of the pleadings is to be 
determined shall be as herein prescribed.—Code of 1881, § 73. 
Distler v. Dabney, 28 P. 335; 3 W. 200. Wash. Iron Wks. v. Jansen, 28 P. rorg; 
3 W. 584. 


S$ 208. [186.] Of what pleadings consist. The only pleadings on 
the part of the plaintiff shall be,— 

1. The complaint; 2. The demurrer; 3. The reply. 

And on the part of the defendant, —1. The demurrer; 2. The answer.— 
Code of 1881, § 74. 


§ 209. [187.] Complaint, first pleading. The first pleading on the 
part of the plaintiff shall be the complaint.—Code of 1881, § 75. 


§ 210. [188.] Contents of complaint. The complaint shall con- 
tain, — 

1. The title of cause, specifying the name of the court, the name of the 
county in which the action is brought, and the name of the parties tothe 
action, plaintiff and defendant. 

2. A plain and concise statement of facts, constituting the cause of 
action, without unnecessary repetition. 

3. A demand for the relief which plaintiff claims; if the recovery of 
money or damages be demanded, the amount thereof shall be stated.— 
Laws of 1891, p. 106, § 1. 

Kerron v. Lumber Co., 24 P., 445, 1 W., 241. Frost v. Lumber Co., 28 P., 354, 
915, 3 W., 241. Distler v. Dabney, 28 P., 335, 3 W., 200. Bethel v. Robin- 
son, 30 P., 734, 4 W., 446. Wilt v. Buchtel, 2. W. T., 417, 7 P., 891. Haw- 
ley v. Kennoyer, 1 W. T., 609. Shockley v. Brown, 1 W. T., 463. Andrew v. 
King Co., 23 P., 409, I W. 46. Bel. Bay L. Co. v. Dibble, 31 P. 30,4 W. 764. 
Dexter Horton & Co. v. Long, 27 P., 571., 2 W., 435. Pencil v. Home Ins. 
Co., 3 W., 485, 28 P., 1031. Renton v. St. Louis, 1 W. T., 215. Thompson 
v. Caton, 3 W. T. 31; 13 P. 185. Parker v. Dacres, 24 P. 192; 2 W. T. 439. 
N. P. Ry. Co. v. Whalen, 3 W. T., 452. 17 P., 890. U. S. v. Small, 3 W. T., 
478, 17 P., 739. Tolmie v. Dean, 1 W. T., 46, Ankeny v. Clark, 20 P., 583, 
1 W., 549. Levyv. Sheehan, 23 P., 802., 3 W.. 420. 


§ 211. [189.] Grounds of demurrer. The defendant may demur to 
the complaint when it shall appear upon the face thereof either, — 
1. That the court has no jurisdiction of the person of the defendant or 
of the subject matter of the action ; 
2. That the plaintiff has no legal capacity to sue, or 
3. That there is another action pending between the same parties for 
the same Cause, or 
4. That there is a defect of parties plaintiff or defendant, or 
5. That several causes of action have been improperly united ; 
6. That the complaint does not state facts sufficient to constitute a 
cause of action ; 
7. That the action has not been commenced within the time limited by 
law.—Laws of 1891, p. 106, § 2. 
Harrington v. Miller, 31 P., 325, 4 W., 810. Bank of Pa. v. Hammer, 49 Fed., 
45. Davis v. Oldacres, 3 W- T., 593., 19 P. 150. Wingard v. Jameson, 2 W. 
T., 402. Wilt v. Buchtel, 7 P. 891. 2 W. T. 417. Danforth v. Paxton, 23 P. 


805, 1 W., 120. Tolmie v. Dean, r W.T., 46. Penter v. Staight, 1 W., 365, 25 
P., 469. 


46 PLEADINGS Part I 


§ 212. [190.] How specified. The demurrer may specify the grounds 
of objection in the statutory language of section seventy-seven [211 ] 
or the grounds may be distinctly specified; it may be taken to the 
whole complaint, or to any one of the alleged causes of action stated 
therein.—Code of 1881, § 78. 


§ 213. [191.] Objection may be taken by answer, when. When 
any of the matters enumerated in section seventy-seven [211] do 
not appear upon the face of the complaint, the objection may be taken by 
answer.—Code of 1881, § 79. 


Harrington v. Miller, 31 P., 325, 4 W., 810. 


S 214. [192.] Amended complaint to be answered within time al- 
lowed by court. If the complaint be amended, a copy thereof shall be 
served on the defendant or his attorney, and the defendant shall answer 
the same within such time as may be prescribed by the court; and if he 
omit to do so, the plaintiff may proceed to obtain judgment as in other 
cases of failure to answer.— Code of 1881, § 80. 


S 215. [193.] If objection not taken demand waived—Except. If 
no objection be taken either by demurrer or answer, the defendant shall 
be deemed to have waived the same, excepting always the objection that 
the court has no jurisdiction, or that the complaint does not state facts 
sufficient to constitute a cause of action, which objection can be made at 
any stage of the proceedings, either in the district or supreme court.-- 
Code of 1881, § 81. 


Macintosh v. Renton, 2 W. T. 121. Lyen v. Bond, 3 W. T. 407; 19 P. 35. Ralph 
v. Lomer, 28 P. 760; 3 W. 411. Harrington v. Miller, 31 P. 325; 4 W. 810. 
Bank of Pa. v. Hamer, 49 Fed. 45. Livesly v. O’Brien, 28 P. 920; 3 W. 546. 
Fransioli v. Brue, 29 P. 928; 4 W. 124. Brown v. Ranch, 20 P. 785; r W. 
500. Sayward v. Carlson, 23 P. 830; 1 W. 30. 


§ 216. [194.] Contents of answer. The answer of the defendant 
must contain, — 

1. A general or specific denial of each material allegation of the com- 
plaint controverted by the defendant, or of any knowledge or information 
thereof sufficient to form a belief; 

2. Astatement of any new matter constituting a defense or counter- 
ee in ordinary and concise language without repetition.—Code of 
1881, S 82. 


Penter v. Staight, 25 P. 469; 1 W. 365. Wadhams v. Page, 25 P. 462; 1 W. 421; 
Dignon v. Spurr, 28 P. 529; 3 W. 309. Sayward v. Carlson, 23 P. 830; 1 W. 
29. Hanson v. Doherty, 25 P. 297; 1 W. 461. Hays v. Parker, 2 W. T. 198. 
3 P. 901. Baker-Boyer Nat’l Bank v. Hughson, 31 P. 423; 5 W. —. City of 
Seattle v. Buzby, 2 W. T. 25, 34; 3 P. 180. Meeker v. Wren, 1 W. T. 73. 
Roeder v. Brown, 1 W. T. 112. Kentworthy v. Merritt, 2 W. T. 155; 7 P. 
62. Spokane Mfg. Co. v. McChesney, 21 P. 198; 1 W. 612. Sayward v. 
Carlson, 23 P. 830; 1 W. 30. Gammon v. Dyke, 2 W. T. 266; 5 P. 845. Dil- 
lon v. Spokane Co., 3 W. T. 498; 17 P. 889. Frost v. Lumber Co., 28 P. 354; 
3 W. 241. | 


S 217. [195.] Definition of counterclaim. The counterclaim men- 
tioned in the preceding section must be one existing in favor of a defend- 
ant and against a plaintiff, between whom a several judgment might be 
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‘had in the iii and arising out of one of the following causes of ac- 
jj — 

A cause of action arising out of the contract or transaction set forth 
in the complaint as the foundation of the plaintiff’s claim, or connected 
with the subject of the action. 

2. In an action arising on contract, any other cause of action arising 
also on contract, and existing at the commencement of the action. 

3. The defendant may set forth by answer as many defenses and coun- 
terclaims as he may have, whether they be such as have been heretofore 
denominated legal or equitable, or both.. They shall each be separately 
stated, and refer to the causes of action which they are intended to an- 
swer, in such a manner that they may be intelligibly distinguished. -— 
Code of 1881, § 83. 

Ryan v. Ferguson, 28 P. 910; 3 W. 368. Brown v. Bank, 8 P. 494; ro S. C. 54; 
132 U. S. 216; 2 W. T. 464. © 


§ 218. [196.] Defendant may demur to one cause and answer oth- 
ers. The defendant may demur to one or more of several causes of ac- 
tion stated in the complaint, and answer the residue.—Code of 1881, § 84. 


§ 219. [197.] Sham and frivolous answers stricken out. Sham, 
frivolous, and irrelevant answers and defenses may be stricken out on mo- 
tion, and upon such terms as the court may in its discretion impose.— 
Code of 1881, § 85. 


Isaacs v. Holland, 29 P. 976; 4 W. 59. People v. McCumber, 72 Am. Dec. 520. 


_ § 220. [198.] Demurrer to answer. The plaintiff may demur to an 
answer containing new matter, when it appears upon the face thereof 
that such new matter does not constitute a defense or counterclaim, or he 
may for like cause demur to one or more of such defenses or counter- 
claims, and reply to the residue.—Code of 1881, § 87. 


§ 221. [199.] The reply. When the answer contains new matter con- 
stituting a defense or counterclaim, the plaintiff may reply to such new 
matter, denying generally or specifically each allegation controverted by 
him, or any knowledge or information thereof sufficient to form a belief; 
and he may allege in ordinary and concise language, without repetition, 
any new matter, not inconsistent with the complaint, constituting a de- 
fense to such new matter in the answer.—Code of 1881, § 86. 


Distler v. Dabney, 28 P. 336; 3 W. 204. Davis v. Oldacres, 3 W. T. 593; 19 P. 
150, Ankeny v. Clark, 20 P. 583; I W. 549. 


§ 222. [200.] When plaintiff fails to plead defendant may move 
for judgment. If the answer contain a statement of new matter con- 
stituting a defense or counterclaim, and the plaintiff fail to reply or demur 
thereto within the time prescribed by law, the defendant may move the 
court for such judgment as he is entitled to on the pleadings, and if the 
case require it, he may have a jury called to assess the damages.—Code 
of 1881, § 88. 

Port v. Parfit, 4 W., 373, 30 P., 328. 


§ 223. [201.] Demurrer to reply. The defendant may demur to any 
new matter contained in the reply, when it appears upon the face thereof 
that such new matter is not a sufficient reply to the facts stated in the 
answer. Sham, frivolous, and irrelevant replies may be stricken out in 
like manner and on the same terms as like answers and defenses.—Code 


of 1881, § 89. 
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§ 224. [202.] Court shall fix time for pleading. The court shall 
establish the rules prescribing the time in which pleadings subsequent to 
the complaint shall be filed..—Code of 1881, § go. 


Waite v. Wingate, 30 P., 81., 4 W., 325. 


CHAPTER XIX. 


VERIFICATION OF PLEADINGS. 
@ 225. Pleadings to be subscribed and verified. ĝ 226. When verification may be omitted. 


§ 225. [203.] Pleadings to be subscribed and verified. Every 
pleading shall be subscribed by the party or his attorney, and except a 
demurrer, shall also be verified by the party, his agent or attorney, to 
the effect that he believes it to be true. The verification must be made 
by the afhdavit of the party, or if there be several parties united in inter- 
est and pleading together, by one at least of such parties, if such party 
be within the county and capable of making the afhdavit; otherwise the 
affidavit may be made by the agent or attorney of the party. The afhda- 
vit may also be made by the agent or attorney if the action or defense be 
founded on a written instrument for the payment of money only, and 
such instrument be in the possession of the agent or attorney, or if all the 
material allegations of the pleading be within the personal knowledge of 
the agent or attorney. When the affidavit is made by the agent or attor- 
ney, it must set forth the reason of his making it. When a corporation 
is a party, the verification may be made by any officer thereof, upon 
whom service of anotice might be made; and when the territory, or any 
officer therof in its behalf, is a party, the verification may be made by any 
person to whom all the material allegations of the pleading are known. 
When the party is absent from or a non-resident of the county in which 
suit is brought, the verification may be made by the agent or attor- 
ney of said party.—Code of 1881, § 91. Laws of 1887-8, p. 29, $ 1. 


§ 226. [204.] When verification may be omitted. When, in the 
_ judgment of the court, an answer to an allegation in any pleading might 
subject the party answering to a criminal prosecution, the verification of 
the answer to such allegation may be omitted. No pleading shall be 
used 1n a criminal prosecution against the party as evidence of a fact 
alleged in such pleading.—Code of 1881, § 92. 


CHAPTER XX. 
GENERAL RULES OF PLEADING. 


¢ 227. Written instruments, how pleaded— ¢ 233. In action for libe! or slander. 
Bill of particulars. ¢ 234. Justification and mitigation. 
¢ 228. Pleadings liberally construed. ¢ 235. Title need not be pleaded in actions to 
¢ 229. Improper pleading may be stricken or recover property distrained. 
amended on motion. : ¢ 236. Causes of action that may be joined. 
¢ 230. Judgments, how pleaded. ĉ 237. Allegations not denied deemed admit- 
¢ 231. Conditions precedent may be pleaded ted, except in reply. 
generally. ĝ 238. Material allegations defined. 


g 232. Private laws, how pleaded. 


§ 227. [205.] Written instruments, how pleaded—Bill of Particu- 
lars. It shall not be necessary for a party to set forth in a pleading a 
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copy of the instrument of writing, or the items of an account therein 
alleged ; but unless he file a verified copy thereof with such pleadings, 
and serve the same on the adverse party, he shall, within ten days aftera 
demand thereof in writing, deliver to the adverse party a copy of such 
instrument of writing, or the items of an account, verified by his own 
oath, or that of his agent or attorney, tothe effect that he believes it to 
be true, or be precluded from giving evidence thereof. The court, or 
judge thereof, may order a further account, when the one delivered is 
defective ; and the court may, in all cases, order a bill of particulars of 
the claim of either party to be furnished.—Code of 1881, § 93. 


Ferry v. King Co., 26 P., 537, 2 W. 342. Isham v. Parker, 29 P., 835, 3 W., 769. 


S$ 228. [206.] Pleadings liberally construed. In the construction of 
a pleading, for the purpose of determining its effect, its allegation[s] shall be 
liberally construed, with a view to substantial justice between the par- 
ties. — Code of 1881, § 94. 


Isaacs v. Holland, 29 P., 976, 4 W., 54. Chambers v. Hoover, 3 W. T., 20-107, 
13 P., 466-905. Johnson v. Leohard, 20 P. 591, 1 W., 564. Pugit S’d Iron 
Co. v. Worthington, 2 W., 472, 7 P., 882. Rentonv. St. Louis, 1 W. T., 215. 
Newberg v. Farmer, 1 W. T., 182. Lyen v. Bond, 3 W. T., 407, 19 P., 35. 


§ 229. [207.] Improper pleading may be stricken or amended on 
motion: If irrelevant or redundant matter be inserted in a pleading, it 
may be stricken out on motion of any person aggrieved thereby; and 
when the allegations of a pleading are so indefinite or uncertain that the 
precise nature of the charge or defense is not apparent, the court may 
require the pleading to be made definite and certain by amendment, or 
may dismiss the same. —Code of 1881, § 95. 


Bigelow v. Scott, 8 P., 494, 2 W. T., 380. Isaacs v. Holland, 29 P., 976, 4 W., 59. 
_ Lee v. Lee, 28 P., 355, 3 W., 236. Meeker, v. Gilbert, 3 W. T., 369, 19 P. 19. 


S$ 230. [208.] Judgments, how pleaded. In pleading a judgment or 
other determination of a court or office[v] of special jurisdiction, it shall 
not be necessary to state the facts conferring jurisdiction, but such judgment 
or determination may be stated to have been duly givenor made. If such 
allegation be cantroverted, the party pleading shall be bound to establish 
on the trial the facts conferring jurisdiction.—Code of 1881, § 96. 


S 231. [209.] Oonditions precedent may be pleaded generally. In 
pleading the performance of conditions precedent in a contract, it shall 
not be necessary to state the facts showing such performance, but it may 
be stated generally that the party duly performed all the conditions on 
his part ; and if such allegation be controverted, the party pleading shall 
be bound to establish, on the trial, the facts showing such performance. — 
Code of 1881, § 97. | 


§ 232 [210.] Private laws—How pleaded. In pleading a private 
statute, or a right derived therefrom, it shall be sufficient to refer to such 
statute by its title, and the day of its passage, and the court shall there- 
upon take judicial notice thereof.—Code of 1881, $ 98. 


S 233. [211.] In action for libel or slander. In an action for libel or 
slander, it shall not be necessary to state in the complaint any extrinsic 
facts for the purpose of showing the application to the plaintiff of the de- 
famatory matter out of which the cause arose, but it shall be sufficient to 
state generally that the same was published or spoken concerning the 

A 
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plaintiff; and if such allegation be controverted, the plaintiff shall be 
bound to establish on trial that it was so published or spoken.—Code of 


1881, § go. 


§ 234. [212.] Justification and mitigation. In an action mentioned 
in the last section, the defendant may, in his answer, allege both the 
truth of the matter charged as defamatory, and any mitigating circum- 
stances to reduce the amount of damages; and whether he prove the justi- 
fication or not, he may give in evidence the mitigating circumstances.— 
Code of 1881, § 100. 


§ 235. [213.] Title need not be pleaded in actions to recover prop- 
erty distrained. In an action to recover the possession of property dis- 
trained doing damage, an answer that the defendant or person by whose 
command he acted was lawfully possessed of the real property upon 
which the distress was made, and that the property distrained was at the 
time doing the damage thereon, shall be good without setting forth the 
title to such real property.— Code of 1881, § rot. 


§ 236. [214.] Causes of action that may be joined. The plaintiff 
may unite several causes of action in the same complaint, when they all 
arise out of, — 

. Contract, express or nite’ ; or 

2. Injuries, with or without force, to the person ; or 

3. Injuries, with or without force, to property ; or 

4. Injuries to character; or 

Claims to recover real property, with or without damages for the 
withholding thereof; or 

6. Claims to recover personal property, with or without damages for 
the withholding thereof; or 

7. Claims against a trustee, by virtue of a contract or by operatton of 
law. 

But the causes of action so united must affect all the parties to the ac- 
tion, and not require different places of trial, and must be separately 
stated.—Code of 1881, § 102. 


Prouty v. Prouty, 29 P. 1049; 4 W. 174. 


§ 237. [215.] Allegations not denied deemed admitted, except in 
reply. Every material allegation of the complaint not controverted by 
the answer, and every material allegation of new matter in the answer 
not controverted by the reply, shall, for the purpose of action, be taken 
as true; but the allegation of new matter in a reply is to be deemed con- 
troverted by the adverse party, as upon a direct denial or avoidance, as 
the case may require.—Code of 1881, § 103. 


Maxwell v. Johnson, 27 P. 1071; 2 W. 483. Frost v. Lumber Co., 28 P. 354-915; 
3 W. 241. Fitzgerald v. School Dist., 31 P. 427; 5 W. —. 


§ 238. [216.] Material allegation defined. A material allegation in 
a pleading is one essential to the claim or defense, and which could not 
be stricken from the pleading without leaving it insufhicient.—Code of 
1881, § 104. 
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CHAPTER XXI. 
MISTAKES AND AMENDMENTS. 


ĝ 239. Variance immaterial unless adverse par- 3 244. Amended pleading must be complete in 
ty misled. l itself. 

¢ 240. When variance immaterial amendment ¢ 245. Improper pleadings may be stricken 
to be made. out. 

2 241. What is failure of proof. ¢ 246. Fictitious name may be used when true 

#242. Variance in actions to recover personal name unknown. 
property. ĝ 247. Harmless errors disregarded. 

? 243. Amendments, how and when allowed, ¢ 248. Supplemental pleadings. 


—Affidavit, terms. 


§ 239. [217.] Variance immaterial unless adverse party misled. 
No variance between the allegation in a pleading and the proof shall be 
deemed material, unless it shall have actually misled the adverse party 
to his prejudice in maintaining his action or defense upon the merits. 
Whenever it shall be alleged that a party has been so misled, that fact 
shall be proved to the satisfaction of the court, and in what respect he 
has been misled, and thereupon the court may order the pleading to be 
amended upon such terms as shall be just.—Code of 1881, § 105. 

N. P. Ry. Co. v. O’Brien, 21 P. 32; 1 W. 600. Carpenter v. Ritchie 28 P. 380; 2 
W. 520. Pencil v. Home Ins Co., 28 P. 1031; 3 W. 487. Johnson v. Leon- 
hard, 20 P. 591; 1 W. 564. Sayward v. Carlson, 23 P. 830; 1 W. 30. Roe v. 
Cuther, 30 P. 663; 4 W. 611. Linsley v. O’Brien, 28 P. 920; 3 W. 546. Marsh 
v. Wade, 1 W. 545; 20 P. 578. 


§ 240. [218.] When variance immaterial amendment to be made. 
When the variance is not material, as provided in the last section, the. 
court may direct the fact to be found according to the evidence, or may 
order an immediate amendment without costs.—Code of 1881, § 106. 


§ 241. [219.] What is failure of proof. When, however, the allega- 
tion of the cause of action or defense to which the proof is directed is not 
proved, not in some particular or particulars only, but in its entire scope 
and meaning, it shall not be deemed a case of variance within the last 
two sections, but a failure of proof.—Code of 1881, § 107. 

Marsh v. Wade, 20 P. 578. r W. 545. 


§ 242. [220.] Variance in action to recover personal property. 
Where the plaintiff in an action to recover the possession of personal 
property, on a claim of being the owner thereof, shall fail to establish on. 
trial such ownership, but shall prove that he is entitled to the possession 
thereof by virtue of a special property therein, he shall not thereby be 
defeated of his action, but shall be permitted, to amend on reasonable 
terms, his complaint, and be entitled to judgment according to the proof 
in the case.—Code of 1881, § 108. 

Silsby v. Aldridge, 23 P. 836; 1 W. 119. Kerron v. N. P. Mfg. Co., 24 P. 445; I 
W. 243. 


$ 243. [221.] Amendments, how and when allowed—Afādavit, 
terms. The court may, in furtherance of justice, and on such terms as 
may be proper, amend any pleadings, or proceedings, by adding or strik- 
ing out the name of any party, or by correcting a mistake in the name of 
a party, or a mistake in any other respect, and may, upon like terms, en- 
large the time for answer or demurrer. The court may likewise, upon 
affidavit, showing good cause therefor, after notice to the adverse party, 
allow, upon such terms as may be just, an amendment to any pleading or 
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proceeding in other particulars, and may, upon like terms, allow an an- 
swer to be made after the time limited by this code, and may, upon such 
terms as may be just, and upon payment of costs, relieve a party, or his 
legal representatives, from a judgment, order, or other proceeding taken 
against him through his mistake, inadvertence, surprise, or excusable 
neglect.—Laws of 1891, p. 106, 8 3. Code of 1881, § 109. 


Williams v. Miller, 1 W. T. 88. Kerron v. N. P.L. & M. Co., 24 P. 445; 1 W. 
241. Murve v. Schwabacher, 2 W. T. 130-191; 3 P. 270-899. Chamber v 
Hoover, 3 W. T. 20-107; 13 P. 466-905. Skagit Ry. & Lum. Co. v. Cole, 25 
P. 1077; 2 W. 64. Myers v. Landrum, 4 W. 763; 31 P. 33. State v. Sup’r Ct. 
King Co.; 29 P. 214; 3 W. 705. Balch v. Smith, 30 P. 648; 4 W. 497. Gower 
v. Gower, 24 P. 29; 1 W. 17. Marston v. Humes, 28 P. 520; 3 W. 270; over- 
ruling Harland v. Territory, 13 P. 453; 3 W. T. 131. Ankeny v. Clark, 20 P. 
583; r W. 549. Carson v. Railsback, 3 W. T. 168; 13 P. 618. Galliher v 
Cadwell, 3 W. T. 501; 18 P. 68. Wood v. Mastick, 2 W. T. 64; 3 P. 612 
Renton v. St. Louis, 1 W. T. 215. Newberg v. Farmer, 1 W. T. 182. 


§ 244. [222.] Amended pleading must be complete in itself. 
When any pleading or proceeding is amended before trial, mere clerical 
errors excepted, it shall be done by filing a new pleading, to be called the 
amended complaint, or otherwise, as the case may be. Such amended 
pleading shall be complete in itself, without reference to the i a or 
any preceding amended one.— Code of 1881, § 110. 


§ 245. [223.] Improper pleadings may be stricken out. Any 
pleading not duly verified and subscribed may, on motion of the adverse 
party, be stricken out of the case. When any pleading contains more 
than one cause of action or defense, if the same be not pleaded separate- 
ly, such pleading may, on motion of the adverse party, be stricken out of 
the case. When a motion to strike out is allowed, the court may, upon 
such terms as may be proper, allow the party to file an amended plead- 
ing; or if the motion be disallowed, and it appear to have been made in 
good faith, the court may, upon like terms, allow the party to plead over. 
— Code of 1881, § 111. 


S 246. [224.] Fictitious name may be used when true name un- 
known. When the plaintiff shall be ignorant of the name of the defend- 
ant, it shall be so stated in his pleading, and such defendant may be 
designated in any pleading or proceeding by any name, and when his 
true name shall be discovered, the pleading or proceeding may be 
amended accordingly.—Code of 1881, § 112. 


Misnomer: Lee v. Lee, 28 P., 355, 3 W. 236. 


$ 247. [225.] Harmless errors disregarded. The court shall, in 
every stage of an action, disregard any error or defect in pleadings or 
proceedings which shall not affect the substantial rights of the adverse 
party, and no judgment shall be reversed or affected by reason of such 
error or defect.—Code of 1881, § 113. 


Styles v. James, 2 P. 188, 2 W. T., 194. 
§ 248. [226.] Supplemental pleadings. The court may, on motion, 


allow supplemental pleadings showing facts which occurred after the for- 
_ mer pleadings were filed.—Code of 1881, § 114. 


Davis v. Erickson, 29 P. 87, 3 W., 657. Meacham- Ames Co. v. Swarts, 2 W.T., 
412, 7 P. 859. Bard v. Kleeb, 1 W., 375, 25 P., 467. 
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TITLE III. 


PROVISIONAL REMEDIES. 


Arrest and Bail. 

Claim to Recover Personal Property. 
Injunctions and Restraining Orders. 
Attachments. 

Garnishments. 

Receivers and Deposit in Court. 


CHAPTER 22. 
CHAPTER 23. 
CHAPTER 24. 
CHAPTER 25. 
CHAPTER 26. 
CHAPTER 27. 


CHAPTER XXII. 
ARREST AND BAIL. 


$ 249. No arrest except provided by law. @ 264. Plaintiff may except to bail within ten 

$ 250. When defendant may be a:rested. days. 

@ 251. Affidavit and other proof required. ¢ 265. Notice of justification. 

¢ 252. Court shall fix bail. § 266. Qualification of bail. 

9 253. Bond, amount fixed by court—Sureties. ¢ 267. Justification of bail. 

ĝ 254. Order, how vacated. ¢ 268. Allowance to be endorsed, if found suff- 

8 255. Warrant not to issue till complaint filed. cient. 

? 256. Warrant must state cause of arrest and ¢ 269. Money may be deposited in place of 
amount of bail. bail. 

¢ 257. Copy of warrant must be given defend- § 270. Bail money to be paid into court within 
ant. ten days. 

g 258. How warrant is executed, sheriffs fees. 2271. Bail may be substituted for money de- 

ĝ 259. Conditions of bail. posited. 

¢ 260. Bail may surrender defendant. $272. Disposition of bail money. 

¢ 261. Bail may arrest defendant. ¢ 273. Sheriff liable for escape. 

§ 262. Action only remedy against bail. ¢ 274. Judgment against sheriff. 

$ 263. Exoneration of bail. 8 275. When bail liable to sheriff. 


§ 249. [228.] No arrest except as provided by law, No person 
shall be arrested or held to bail in any civil action except upon the order 
of the court, where the action is brought or a judge of the supreme 
court.— Code of 1881, § 115. 


§ 250. [229.] When defendant may be arrested. The defendant 
may be arrested in the following cases :— 

I. In an action for the recovery of damages on a cause of action not 
arising out of contract,. where the defendant is a non-resident of the 
territory or 1s about to remove therefrom, or where the action is for an in- 
jury to person or character or for injuring or for wrongfully taking, de- 
taining or converting property. 

2. In an action for a fine or penalty, or on a promise to marry, or for 
money received, or property embezzled, or fraudulently misapplied, or 
converted to his own use, by a public officer, or by an attorney, or by an 
officer or agent of a corporation in the course of his employment as such, 
or by any factor, agent, broker, or other person in a fiduciary capacity; or 
for any misconduct or neglect in office, or in a professional employment. 

3. In an action to recover the possession of personal property unjustly 
detained, when the property, or any part thereof, has been concealed, re- 
moved, or disposed of, so that it cannot be found or taken by the sheriff, 
and with intent that it should not be so found or taken, or with the in- 
tent to deprive the plaintiff of the benefit thereof ; 

4. When the defendant has been guilty of a fraud in contracting the 
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debt, or incurring the obligation for which the action 1s brought, or in 
concealing or disposing of the property, for the taking, detention or con- 
version, of which the action 1s brought ; 

5. When the defendant has removed or disposed of his property, or is 
about to do so, with intent to defraud his creditors. 

6. When the action is to prevent threatened injury to or destruction of 
property in'which the party bringing the action has some right, interest, 
or title, which will be impaired or destroyed by such injury or destruction 
and the danger is imminent that such property will be destroyed or its 
value impaired to the injury of the plaintiff ; 

7. On the final judgment or order of any court in this territory while 
the same remains in force when the defendant having no property subject 
to execution or not sufficient to satisfy such judgment has money which he 
ought to apply in payment upon such judgment, which he refuses to ap- 
ply with intent to defraud the plaintiff or when he refuses to comply with 
a legal order of the court with intent to defraud the plaintiff, or when any 
one or more of the causes exist for which an arrest is allowed in the first 
class of cases mentioned in this section.—Code of 1881, § 116. 

Burrichter v. Cline, 3 W. 135; 26 P. 192. See Constitution, Art. I § 17. 


§ 251 [230.] Affidavits and other proof required. The 
court or judge making the order of arrest shall first be satisfied, by the 
affidavit of the party, or his agent or attorney, and other proof under 
oath, exclusive of the complaint that the case 1s one in which an arrest is 
provided for in section one hundred and sixteen, and that one or more of 
the prescribed causes exist, which proof shall be in writing, and, together 
with the order, be filed with the clerk before he shall issue any warrant 
for the arrest.—Laws.of 1887-8, p. 31, § 1. 

Burrichter v. Cline, 3 W. 135; 26 P. 192. 


§ 252. [231.] Court must fix bail, The court or judge making the 
order shall, in all cases, specify therein the amount in which the defend- 
ant shall be held to bail, which shall, in no case, exceed the demand of 
the plaintiff, and one hundred dollars in addition thereto, which amount 
the clerk shall indorse upon the writ, and the court shall also, in the or- 
der, fix the amount of the bond to be given by the plaintiff, as provided 
in the next succeeding section, which amount shall in no case be less 
than one hundred dollars.—Code of 1881, § 118. 


§ 253. [232.] Bond, amount fixed by court—Sureties. Before any 
clerk shall issue a warrant for the arrest of the defendant, he shall require 
the plaintiff to place on file in his office a copy of the order granting the 
warrant, unless the same was made in open court, and appears in the 
minutes, the original afhdavit and proofs upon which the order was made, 
hnd a bond, on behalf of the plaintiff, in such an amount as the court 
may have fixed in the order, with sureties to the satisfaction of the clerk, 
conditioned to pay to the defendant all damages which he shall suffer and all 
expenses he shall incur by reason of such arrest or imprisonment, if the 
order shall be vacated in the manner provided for in the next succeeding 
section, or if the plaintiff fail the recover his action.—Code of 1881, $ 
IIQ. i 
§ 254. [233.] Order, how vacated. The defendant may, on 
motion, apply to the court to vacate the order of arrest, on the ground of 
insufficiency of the proof, or he may show that the facts alleged upon 
which the order issued are untrue, or he may apply to have the amount 
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bail reduced. If the court, upon any such motion, shall vatcate the order, 
the defendant shall be discharged from the arrest, and any bond he may 
have given shall be cancelled, but the action, unless dismissed for other 
cause, shall be conducted in the same manner as in cases where complaint 
and notice were duly served and filed.— Code of 1881. § 120. 


Ferguson v. Tobey, 1 W. T., 175. 


S 255. [234.] Warrant not to issue till complaint filed. When an 
order of arrest 1s granted prior to the filing of the complaint, the warrant 
shall not issue until the complaint is filed with the clerk, and a copy of 
said complaint shall be served on the defendant with the warrant; but an 
order of arrest may be granted at any time after the action is commenced, 
and before judgment is satisfied, when the party seeking the order shall 
pred with the preceding provisions in regard to arrests.— Code of 1881, 

I2I 


§ 256. [235.] Warrant must state cause of arrest and amount of 

ail. The warrant shall, in all cases, contain a short statement of the 
alleged causes for which the order was granted, and also the amount for 
which bail is required.—Code of 1882, § 125. 


$ 257. [236.] Copy of warrant must be given defendant. The war- 
rant must be delivered to the sheriff, who upon arresting the defendant, 
must deliver to him a copy thereof.—Code of 1881, 122. 


§ 258. [237.] How warrant is executed—Sheriff’s fees. The sheriff 
shall execute the warrant by arresting the defendant, and keeping him in 
custody until discharged by law. And the plaintiff, in the first instance, 
shall be liable for the sheriff’s fees, for the food and maintenance of any 
person under arrest, which, if required by the sheriff, shall be paid 
weekly in advance. And such fees so paid shall be added to the costs 
taxed or accruing in the case, and be collected as other costs. And if the 
plaintiff shall neglect to pay such fees for three days after a demand, in 
writing, upon the plaintiff or his attorney for payment, the sheriff may 
discharge defendant out of custody.—Code of 1881, § 123. 


§ 259. [238.] Conditions of bail bond. The defendant may give bail by 
causing a bond to be executed by two or more sufficient sureties, stating 
their places of residence and occupations, conditioned that the defendant 
shall at all times render himself amenable to the process of the court 
during the pendency of the action, and to such as may be issued to en- 
force the judgment rendered therein; or if he be arrested for the cause 
mentioned in the third subdivision of section one hundred and sixteen 
[250], it shall be further conditioned that the specific article of property, 
or instrument of writing which is the subject matter of the writ, shall be 
forthcoming, to abide any order which shall be made therein; or if he be 
arrested for the cause mentioned in the sixth subdivision of said section, 
it shall be further conditioned that he will not commit the injury or 
destruction alleged to be threatened. in the affidavit or proofs on which the 
arrest is ordered.—Code of 1881, § 124. 


§ 260. [239.] Bail may surrender defendant. At any time 
before a failure to comply with their bonds, the bail may surrender the 
defendant in their exoneration, or he may surrender himself to the sheriff 
of the county where he was arrested, in the following manner :— 

1. A certified copy of the bail bond shall be delivered to the sheriff, 
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who shall retain the defendant in his custody thereon as upon an order 
of arrest and by a certificate in writing, acknowledge the surrender. 

2.. Upon the production of a copy of the bail bond and sheriff’s certifi- 
cate, a judge of the district court may, upon a notice to the plaintiff of 
eight days, with a copy of the certificate, order that the bail be exoner- 
ated, and on filing the order and the papers used on such application, 
they shall be exonerated accordingly. But this section does not apply to 
an arrest for the cause mentioned in the sixth subdivision of section one 
hundred and sixteen [250].—Code of 1881. § 126. 


§ 26r. [240.] Bail may arrest defendant. For the purpose of sur- 


rendering the defendant, the bail, at any time or place before they are 
finally discharged, may themselves arrest him, or, by written authority 
indorsed upon a certified copy of the bond, may empower any person of 
suitable age and discretion to do so.—Code of 1881, § 127. 


§ 262. [241.] Action only remedy against bail. In case of failure to 
comply with the condition of the bond, the bail can be proceeded against 
by action only.— Code of 1881, § 128. 


§ 263. [242.] Exoneration of bail. The bail may be exonerated 
either by the death of the defendant, or his imprisonment in the peniten- 
tiary, or by his legal discharge from the obligation to render himself 
amenable to the process, or by his surrender to the sheriff of the county 
where he was arrested, in exoneration thereof, within twenty days after 
commencement of the action against the bail, or within such further 
time as may be granted by the court.— Code of 1881, § 129. 


§ 264. [243.] Plaintiff may except to bail within ten days. With- 
in the time limited for that purpose, the sheriff must deliver the order of 
arrest to the clerk, with his return indorsed thereon, and the bond of the 
bail, or a copy thereof. The plaintiff, within ten days thereafter, may 
serve upon the sheriff a notice that he does not accept the bail, or he must 
be deemed to have accepted it, and the sheriff shall be exonerated from 
liability.—- Code of 1881, § 130. 


§ 265. [244.] Notice of justification. On the receipt of notice, the 
sheriff or defendant may, within ten days thereafter, give to the plaintiff 
or his attorney notice of the justification of the same, or their bail (spec- 
ifying the places of residences and occupations of the latter) before [ judg- 
ment] [the judge] of the court or justice of the peace, at a specified time 
and place, the time to be not less than five days nor more than ten there- 
after. In case other bail is given, there must be a new bond in the form 
prescribed in section one hundred and twenty-four [259].—Code of 1881, 
S$ 131. 

§ 266. [245.] Qualifications of bail. The qualifications of the bail 
shall be as follows :— 

1. Each of them shall be a resident of the territory ; but no counselor 
or attorney at law, sheriff, clerk of the district court, or other officer of 
such court, shall be permitted to become bail in any action. 

2. Each of the bail shall be worth the amount specified in the order of 
arrest, or the amount to which the order-may be reduced, as provided in 
this chapter, over and above all debts and liabilities, and exclusive of 
property exempt from execution ; but the judge or justice, .on justifica- 
tion, may allow more than two sureties to justify, severally in amounts 
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less than that expressed in the order, 1f the whole justification be equiva- 
lent to that of two sufficient bail.— Code of 1881, § 132. 


S$ 267. [246.] Justification of bail. For the purpose of justification, 
each of the bail must attend before the judge or justice of the peace at 
the time and place mentioned in the notice, and may be examined on 
oath on the part of the plaintiff touching his sufficiency, in such manner 
as the judge or justice of the peace, in his discretion may think proper. 
The examination must be reduced to writing, and subscribed by the bail, 
-if required by the plaintiff.—Code of 1881, § 133. 


§ 268. [247.] Allowance to be indorsed if found sufficient. If the 
judge or justice find the bail sufficient, he shall indorse his allowance 
thereof on the bond, and cause it to be filed with the clerk and the sheriff 
shall thereupon be exonerated from liability.— Code of 1881, § 134. 


§ 269. [248.] Money may be deposited in place of bail. The de- 
fendant may at the time of his arrest, instead of giving bail, deposit with 
the sheriff the amount mentioned inthe order. The sheriff must there- 
upon give the defendant a certificate of deposit, and the defendant shall 
be discharged from custody.— Code of 1881, § 135. 


§ 270. [249.] Bail money to be paid into court within ten days. 
The sheriff shall, within ten days after the deposit, pay the same into 
court, and take from the officer receiving the same two certificates of such 
payment, the one of which he must deliver to the plaintiff and the other 
to the defendant. For any default in making such payment, the same 
proceeding may be had on the official bond of the sheriff to collect the 
sum deposited, as in case of delinquency.— Code of 1881, § 136. 


§ 271. [250.] Bail may be substituted for money deposited. If the 
money be deposited, as provided in the last two sections, bail may be 
given and justified, upon notice as hereinbefore provided, at any time be- 
fore judgment; and thereupon the judge before whom justification is 
had shall direct in the order of allowance that the money deposited be 
refunded by the sheriff or clerk to the defendant, and it shall be refunded 
accordingly.— Code of 1881, § 137. 


§ 272. [251.] Disposition of bail money. When money shall have 
been so deposited, if it remain on deposit at the time of an order or judg- 
ment for the payment of money to the plaintiff, the clerk shall, under the 
direction of the court, apply the same in the satisfaction thereof, and, 
after satisfying judgment, refund the surplus, if any, to the defendant. 
If the judgment be in favor of the defendant, the clerk shall refund to 
ee the whole sum deposited and remaining unapplied.— Code of 1881, 

138. 

S 273. [252.] Sheriff liable for escape. If, after being ar- 
rested, the defendant escapes or be rescued, the sheriff himself shall be 
liable as bail ; but he may discharge himself from such liability by giving 
bail at any time before judgment.—Code of 1881, § 139. 


§ 274. [253.] Judgment against Sheriff. If the judgment be recov- 
ered against the sheriff upon his liability as bail, and an execution there- 
on be returned unsatisfied, the same proceedings may be had on the off- 
cial bond of the sheriff to collect the deficiency as in other cases of delin- 
quency.—-Code of 1881, § 140. 
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S 275. [254.] When bail liable to sheriff. The bail taken on 
arrest shall, unless they justify, or other bail be given or justified, be lia- 
ble to the sheriff by action, for the damages which he may sustain by 
reason of such omission.— Code of 1881, § 141. 


CHAPTER XXIII. 
CLAIM TO RECOVER PERSONAL PROPERTY. 


¢ 276. Plaintiff may claim immediate delivery. ĝ 281. Justification of defendant’s sureties. 
g 277. Affidavit required, contents of. #282. Qualification of sureties. _ 
¢ 278. Bond and affidavit to be served. ê 283. Building may be broken into by sheriff. 
@ 279. Exceptions to and justification of sure- é 284. Sheriff to keep property. 

ties. ¢ 285. Proceedings when third party claims 
ĝ 280. Defendant may give bond to keep prop- property. 

erty. ð 286. Sheriff’s return. 


§ 276. [255.] Plaintiff may claim immediate delivery. The plain- 
tiff in an action to recover the possession of personal property may, at 
the time of issuing the summons, or at any time before answer, claim the 
armaa delivery of such property as herein provided.—Code of 1881, 

142 

Laurendeau v. Fugelli, 21 P. 29; 1 W. 559. Sires v. Newton, 1 W. 356. Kerron 
v. N. P. L. &. M. Co., 24 P. 445; 1 W. 241. Chamberlin v. Winn, 20 P. 780; 
24 P. 446; 1 W. 5or-259. Silsby v. Aldridge, 23 P. 836; 1 W. 117. Marsh v 
Wade, 20 P. 578; 1 W. 538. 


S 277. [256.] Affidavit required, contents of. When a delivery is 
claimed, an affidavit shall be made by the plaintiff, or by some one in his 
behalf, showing, — 

1. That the plaintiff is the owner of the property claimed (particularly 
describing it), or is lawfully entitled to the possession thereof, by virtue 
of a special property therein, the facts in respect to which shall be set 
forth ; 

2. That the property is wrongfully detained by defendant ; 

3. That the same has not been taken for a tax, assessment, or fine pur- 
suant to a statute, or seized under an execution or attachment against the 
property of the plaintiff, or if so seized, that it is by law exempt from 
such seizure; and 

4. The actual value of the property.—Code of 1881, § 143. 

Scott v. McGraw, 3 W. 678; 29 P. 260. 


S 278. [257.] Bond and affidavit to be served. Upon the receipt of 
the affidavit, and a bond to the defendant, executed, by one or more sufh- 
cient sureties, approved by the sheriff, to the effect that they are bound in 
double the value of the property as stated in the afhdavit, for the prose- 
cution of the action, for the return of the property to the defendant, if 
return thereof be adjudged, and for the payment to him of such sum as 
may for any cause be recovered against the plaintiff, the sheriff shall 
forthwith take the property described in the afhdavit, if it be in the pos- 
session of the defendant or his agent, and retain it in his custody. He 
shall also, without delay, serve on the defendant a copy of the affidavit 
and bond by delivering the same to him personally, if he can be found, 
or his agent, from whose possession the property is taken; or if neither 
can be found, by leaving them at the usual place of abode of either, with 
some person of suitable age and discretion; or if neither have any 
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known place of abode, by putting them in the post-office, directed to the 
Sta at the post-office nearest his place of residence.—Code of 1881, 
144. | 
Meigs v. Keach, 1 W. T. 305. Boyer v. Fowler, 1 W. T. ror. 

S 279. [258.] Exception to and justification of sureties. The de- 
fendant may, within three days after the service of a copy of the affidavit 
and bond, give notice to the sheriff that he excepts to the sufficiency of 
the sureties ; if he fail to do so, he shall be deemed to have waived all 
objections to them. When the defendant excepts, the sureties shall justify 
on notice in like manner as bail on arrest, andthe sheriff shall be respon- 
sible for the sufficiency of the sureties until the objection to them is either 
waived as above provided, or until they shall justify, or new sureties 
shall be substituted and justify. If the defendant except to the sureties, 
he cannot reclaim the property as provided in the next section.—Code of 


1881, § 145. 


$ 280. [259.] Defendant may give bond to keep property. At any 
time before the delivery of the property to the plaintiff, the defendant 
may, if he do not except to the sureties of the plaintiff, require the re- 
turn thereof, upon giving to the sheriff a bond, executed by one or more 
sufficient sureties, to the effect that they are bound in double the value of 
the property, as stated in the affidavit of the plaintiff, for the delivery 
thereof to the plaintiff, if such delivery be adjudged, and for the payment 
to him of such sum as may, for any cause, be recovered against the de- 
fendant. If a return of the property be not so required within three 
days after the making and service of the notice to the defendant, it shall 
be delivered to the plaintiff, except as provided in section one hundred 
and fifty-one [285 ].—Code of 1881, § 146. 


S 281. [260.] Justification of defendant’s sureties. The defendant’s 
sureties, upon a notice to the plaintiff or his attorney of not less than 
two nor more than six days, shall justify in the same manner as bail up- 
on arrest ; upon such justification, the sheriff shall deliver the property 
to the defendant. The sheriff shall be responsible for the defendant’s 
sureties until they justify, or until justification is completed or expressly 
waived, and may retain the property until that time; but if they, or 
others in their place, fail to justify at the time and place appointed, he 
shall deliver the property to the plaintiff.—Code of 1881, § 147. 


§ 282. [261.] Qualifications of sureties. The qualification of sureties 
and their justification shall be as prescribed in respect to bail upon an 
order of arrest.—Code of 1881, § 148. 


§ 283. [262.] Building may be broken into by sheriff. If the 
property, or any part thereof, be concealed in a building or enclosure, the 
sheriff shall publicly demand its delivery. If it be not delivered, he 
shall cause the building or enclosure to be broken open, and take the 
property into his possession, and if necessary, he may call to his aid the 
power of his county.—Code of 1881, § 149. 


S 284. [263.] Sheriff to keep property. When the sheriff shall have 
taken the property as herein provided, he shall keep it in a secure place, 
and deliver it to the party entitled thereto, upon receiving his lawful fees 
for taking and his ..ecessary expenses for keeping the same.—Code of 
1881, § 150. l 
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§ 285. [264.] Proceedings when third party claims property. If 
the property taken be claimed by any other person than the defendant or his 
agent, and such person make afhdavit of his title thereto, or his right to 
the possession thereof, stating the grounds of such title or right, and 
serve the same upon the sheriff before the delivery of the property to the 
plaintiff, the sheriff shall not be bound to keep the property or deliver it 
to the plaintiff, unless the plaintiff, on demand, indemnify the sheriff 
against such claim by a bond, executed by two sufficient sureties, ac- 
companied by their afhdavits that they are each worth double the value 
of the property, as specified in the affidavit of plaintiff, over and above 
their debts and liabilities, exclusive of property exempt from execu- 
tion, and freeholders or householders of the county ; and no claim to such 
property by any other person than the defendant or his agent shall be 
valid against the sheriff, unless made as aforesaid; and notwitstanding 
such claim when so made, he may retain the property a reasonable time 
to demand such indemnity. — Code of 1881, § 151. 


§ 286. [265.] Sheriff’s return. The sheriff shall file the affidavit, 
with the proceedings thereon, with the clerk of the court in which the 
action is pending within twenty days after taking the property mentioned 
therein.—Laws of 1891, p. 72, § I. 


CHAPTER XXIV. 
INJUNCTIONS AND RESTRAINING ORDERS. 


2 287. By whom granted. ¢@ 299. Order need not be served if notice has 

¢ 288. For what causes granted. been. 

¢ 289. Injunction against malicious building. ĝ 300. Money collected on judgment to be paid 

¢ 296. May issue at any time before judgment. into court. 

2 291. Must be upon notice except in cases of ĉ 301. Disobedience a contempt—Attachment 
emergency. _ may issue. | 

? 292. Affidavits may be read on hearing. ¢ 302. Arrest upon attachment. 

? 293. Fines may be imposed. ĝ 303. Bond for appearance. 

3 294. Bond required before order shall issue. ĝ 304. Motions to vacate or modify on notice. 

2295. Original bond to continue unless insuff- g 305. Damages on dissolution not to exceed 
cient. ten per cent. 

2 296. Copy of order to be served in place of 2 306. In actions affecting real estate may in- 
writ. clude rents and waste. 

$297. Release of errors after judgment. 2 307. Motion to reinstate after dissolution. 

$ 298. Knowledge of injunction sufficient to ¢ 308. Judge has same powers as court. 


bind. 


$ 287. [266.] By whom granted. Restraining orders and injunctions 
may be granted by the district court in term time or by any judge of the 
supreme court in vacation.—Code of 1881, § 153. 


§ 288. [267.] For what causes granted. When it appears by the 
complaint that the plaintiff is entitled to the relief demanded, aud the 
relief, or any part thereof, consists in restraining the commission or con- 
tinuance of some act the commission or continuance of which during the 
litigation would produce great injury to the plaintiff; or when, during 
the litigation, it appears that the defendant is doing, or threaten[ed] 
[threatening], or is about to do, or is procuring, or is suffering some act 
to be done, in violation of the plaintiff’s rights respecting the subject of 
the action, tending to render the judgment ineffectual ; or where such re- 
lief, or any part thereof, consists in restraining proceedings upon any 
final order or judgment,—an injunction may be granted to restrain such 
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act or proceedings until the further order of the court, which may after- 
wards be dissolved or modified upon motion. And where it appears, in 
the complaint, at the commencement of the action, or during the penden- 
cy thereof, by afhdavit, that the defendant threatens or is about to remove 
or dispose of his property with intent to defraud his creditors, a tempo- 
rary injunction may be granted to restrain the removal or disposition of 
his property.—Code of 1881, § 154. 
Meeker v. Gilbert 3 W. 369; 19 P. 18. Bingham v. City of Walla Walla, 3 W. 
T. 68; 13 P. 408. Meacham Arms Co. v. Swarts, 2 W. 412; 7 P. 859. Colwell 
v. Smith, 1 W. T. 92. 


§ 289. [268.] Injunction against malicious building. An injunc- 
tion may be granted to restrain the malicious erection, by any owner or 
lessee of land, of any structure intended to spite, injure or annoy an ad- 
joining proprietor. And where any owner or lessee of land has mali- 
ciously erected such a structure with such intent, a mandatory injunction 
will lie to compel its abatement and removal.—Laws of 1883, p. 44, § 1. 


§ 290. [269.] May issue at any time before judgment. The in- 
junction may be granted at the time of commencing the action, 
or at any time afterwards, before judgment in that proceeding.—Code of 
1881, § 155. -~ an 


§ 291. [270.] Must be upon notice except in cases of emergency. 
No injunction shall be granted until it shall appear to the court or judge 
granting it that some one or more of the opposite party concerned has 
had reasonable notice of the time and place of making application, except 
that in cases of emergency, to be shown in the complaint, the court may 
grant a restraning order until notice can be given and hearing had there- 
on.—Code of 1881, § 156. 


State ex rel Miller v. Lichtenberg, 4 W., 407, 30 P., 716. 


$ 292. [271.] Affidavits may be read on hearing. On the hearing 
of an application for an injuncion, each party may read ofhdavits.—Code 


of 1881, § 157. 

§ 293. [272.] Terms may be imposed. Upon the granting or con- 
tinuing an injuncion, such terms and conditions may be imposed upon 
the party obtaining it as may be deemed equitable.—Code of 1881, § 158. 


§ 294. [273,] Bond required before order shall issue. No injunc- 
tion or restraining order shall be granted until the party asking it shall 
enter into a bond, in such a sum as shall be fixed by the court or judge 
granting the order, with surety to the satisfaction of the clerk of the dis- 
trict court, to the adverse party affected thereby, conditioned to pay all 
damages and costs which may accrue by reason of the injunction or re- 
straining order. The sureties shall if required by the clerk, justify in 
like manner as bail upon an arrest, and until they so justify, the clerk shall 
be responsible for their sufficiency.— Code of 1881, § 159. 


§ 295. [274.] Original bond to continue unless insufficient. When 
an injunction is granted upon the hearing, after a temporary restraining 
order, the plaintiff shall not be required to enter into a second bond, un- 
less the former shall be deemed insufficient, but the plaintiff and his 
surety shall remain liable upon his original bond.—Code of 1881, § 160. 


§ 296. (275.] Copy of order to be served in place of writ. Itshall 
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not be necessary to issue a writ of injunction, but the clerk shall issue a 
copy of the order or injunction duly certified by him, which shall be forth- 
with served by delivering the same to the adverse party.--Code of 1881, 
§ 161. 


§ 297. [276.] Release of errors after judgment. In application to 
stay proceedings after judgment, the plaintiff shall indorse upon his 
complaint a release of errors in the judgment whenever required to do 
so by the judge or court.—Code of 1881, § 162. 


§ 298 [277.] Knowledge of injunction sufficient to bind. An order 
of injunction shall bind every person and officer restrained from the time 
he is informed thereof.— Code of 1881, § 163. 


` § 299. [278.] Order need not be served if notice has been. When 
notice of the application for an injunction has been served upon the ad- 
verse party, it shall not be necessary to serve the order upon him, but he 
shall be bound by the injunction as soon as the bond required of the 
plaintiff is executed and delivered to the proper officer.—Code of 1881, 


S 164. 
§ 300. [279.] Money collected or Judgment to be paid into court. 


Money collected upon a judgment afterward enjoined, remaining in the ~ 


hands of the collecting officer, shall be paid to the clerk of the court 
granting the injunction, subject to the order of the court.—Code of 1881, 
S 165. 


§ 301. [280.] Disobedience a contempt—Attachment may issue. 
Whenever it shall appear to any court granting an order of injunction, or 
judge thereof in vacation, by afhdavit, that any person has willfully diso- 
beyed the order after notice thereof, such court or judge shall award an 
attachment for contempt against the party charged, or a rule to show 
cause why it should not issue. |The attachment or rule shall be issued 
by the clerk of the court, and directed to the sheriff, and shall be served 
by him.—Code of 1881¢ § 166. 


§ 302. [281.] Arrest upon attachment. The attachment for con- 
tempt.shall be immediately served by arresting the party charged, and 
bringing him into court, if in session, to be dealt with as in other cases 
of contempt; and the court shall also take all necessary measures to se- 
cure and indemnify the plaintiff against damages in the premises. —Code 
of 1881, § 167. 


$ 303. [282.] Bond for appearance. If the court is not in session, 
the ofhcer making the arrest shall cause the person to enter into a bond, 
with surety, to be approved by the officer, conditioned that he personally 
appear in open court whenever his appearance shall be required, to an- 
swer such contempt, and that he will pay to the plaintiff all his damages 
and costs occasioned by the breach of the order; and in default thereof, 
he shall be committed to the jail of the county until he shall enter into 
such bond, with surety, or be otherwise legally discharged.—Laws of 
1891, P. 97, § I. 

§ 304. [283.] Motion to vacate or modify on notice. Motions to 
dissolve or modify injunctions may be made in open court, or before a 
judge of the superior court, at any time after reasonable notice to the ad- 
verse party.—Laws of 1891, p. 74, § I. 


Tf- —r — 
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§ 305. [284.] Damages upon dissolution not to exceed ten per 
cent. When an injunction to stay proceedings after judgment for debt 
or damages shall be dissolved, the court shall award such damages, not 
exceeding ten per cent., on the judgment, as the court may deem right, 
against the party in whose favor the injunction issued.—Code of 1881, § 
170. 


§ 306. [285.] In actions affecting real estate may include rents 
and waste. If an injunction to stay proceedings after verdict or judg- 
ment in an action for the recovery of real estate, or the possession thereof, 
be dissolved, the damages assessed against the party obtaining the in- 
junction shall include the reasonable rents and profits of the lands recov- 
ered, and all waste committed after granting injunction. —Code of 1881, 


S171. 


§ 307. [286.] Motion to re-instate after dissolution. Upon an order 
being made dissolving or modifying an order of injunction, the plaintiff 
may move the court to reinstate the order, and the court may, in its dis- 
cretion, allow the motion, and appoint a time for hearing the same before 
the court, or a time and place for hearing before some judge thereof, and 
upon the hearing, the parties may produce such additional affidavits or 
depositions as the court shall direct, and the order of injunction shall be 
dissolved, modified or reinstated, as the court or judge may deem right. 
Until the hearing of the motion to reinstate the order of injunction, the 
order to dissolve or modify it shall be suspended.—Code of 1881; § 172. 


§ 308. [287.] Judge has same power as court. The judge of the 
district court shall have the power to make every order in vacation which, 
by the provisions of this chapter, may be made by the court in term time. 
—Code of 1881, § 173. 


CHAPTER XXV. 


ATTACHMENTS. * 


ĝ 309. When attachment may issue. ¢ 324. Perishable property may be sold and 
¢ 310. Grounds for, affidavit shall state—Clerk debts collected. 
to issue writ. ¢@ 325. Sheriff to retain money received. 
se ee toe aed seeati Heid dines ¢ 326. Debtors of defendant liable to plaintiff. 
12, wW i gl i 
g m No judgment without consent until é 327. ic a ent debtors, etc., may be 
debt due—Perishable property. 
¢ 314. Bond to be given before writ issues. ê 328. ee. in court, now attached. 
2315. Additional securety may be required. é 329. Sheriff to make inventory—Garnishee 
4 316. Measure of damages in action on bond. may be examined. 
3 317. Execution of writ. é 330. Judgment against garnishee. 
2 318. Writs may issue to different counties, ¢ 331. Execution SIApERAES if debt not due. 
2319. Must be executed in order received. ¢ 332. Garnishee on negotiable paper not liable 
2 320. Sheriff may attach removed property in unless— | 
adjoining county. # 333. Application of attached property on 
2? 321. How writ is executed. judgment. 
? 322. Examination of defendant. 2334. When attached property insufficient— 
$ 323. Receiver may be appointed. Execution—Surplus to be returned. 


* The attachment law of 1886 is here given in tull, though some of its provisions may be super- 
seded by the act of 1893 on garnishments. 
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2 335. Execution for balance of judgment. é 341. Attachment must be discharged if im- 
¢ 336. If judgment for defendant, property to properly issued. 

be returned. 2 342. Sheriff to return writ with summons— 
ô 337. Defendant’s bond for discharge of at- Return of order of discharge. 

tachment. f 343. Liberal construction—Amendments al- 
4 338. Defendant’s bond part of record—judg- lowed. | 

ment thereon. ¢ 344. Judge has same prowers as court. 
¢ 339. Motion to discharge attachment. ¢ 345. “Sheriff ” equivalent to constable—Jus- 
¢ 340. Affidavits, etc., on hearing to discharge. tice courts. 


& 309. [288.] When attachment may issue. The plaintiff at the 
time of commencing an action, or at any time afterward before judg- 
ment, may have the property of the defendant, or that of any one or more 
of several defendants, attached in the manner hereinafter prescribed, as 
security for the satisfaction of such judgment as he may recover.—Laws 
of 1886, p. 39, § I. | 

Nisqually Mill Co. v. Taylor, 1 W. T., 1. 

S 310. [289.] Grounds for—Affidavit shall state—Clerk to issue. 
The writ of attachment shall be issued by the clerk of the court in which 
the action is pending ; but before any such writ of attachment shall issue, 
the plaintiff, or some one in his behalf, shall make and file with such 
clerk an afhdavit showing that the defendant is indebted to the plaintiff 
(specifying the amount of such indebtedness over and above all just cred- 
its and offsets), and that the attachment is not sought and the action is 
not prosecuted to hinder, delay, or defraud any creditor of the defendant, 
and either,— 

1. That the defendant is a foreign corporation ; or 

2. That the defendant is not a resident of this territory ; or 

3. That the defendant conceals himself so that the ordinary process of 
law cannot be served upon him; or 

4. That the defendant has absconded or absented himself from his 
usual place of abode in this territory, so that the ordinary process of law 
cannot be served upon him; or 

5. That the defendant has removed or is about to remove any of his 
property from this territory, with intent to delay or defraud his creditors ; 
or 

6. That the defendant has assigned, secreted, or disposed of, or is about 
to assign, secrete or dispose of, any of his property, with intent to delay 
or defraud his creditors ; or 

7. That the defendant is about to convert his property, or a part there- 
of, into money, for the purpose of placing it beyond the reach of his cred- 
itors ; or 

8. That the defendant has been guilty of a fraud in contracting the 
debt or incurring the obligation for which the action is brought; or 

9. That the damages for which the action is brought are for injuries 
arising from the commission of some felony, or for the seduction of some 
female.—Laws of 1886, p. 39, § 2. 

Nisqually Mill Co. v. Taylor, 1 W. 1.° 


§ 311. [290.] When debt not yet due. An action may be com- 
menced and the property of a debtor may be attached previous to the 
time when the debt becomes due, when nothing but time is wanting to 
fix an absolute indebtedness, and when the afhdavit, in addition to that 
fact, states,— 

1. That the defendant 1s about to dispose of his property with intent to 
defraud his creditors ; or 


Chap. XXV ATTACHMENTS 65 


2. That the defendant is about to remove from the territory, and re- 
fuses to make any arrangements for securing the payment of the debt 
when it falls due, and which contemplated removal was not known to the 
plaintiff at the time the debt was contracted ; or 

3. That the defendant has disposed of his property, in whole or in 
part, with intent to defraud his creditors ; or 

4. That the debt was incurred for property obtained under false pre- 
tenses.— Laws of 1886, p. 39, § 3. 


Cox v. Dawson, 2 W. 381; 26 P. 973. 


§ 312. [291.] Answer need not be filed until debt due. If the debt 
or demand for which the attachment is sued out is not due at the time of 
the commencement of the action, the defendant is not required to file any 
pleadings until the maturity of such debt or demand, but he may, in his 
discretion, do so, and go to trial as early as the cause is reached.—Laws 


of 1886, P. 40, $ 4., 

$ 313. [292.] No judgment without consent until debt due—Per- 
ishable property. No final judgment shall be rendered in such action, 
unless the party consents, as in the last section, until the debt or demand 
upon which it is based becomes due. But property of a perishable na- 
ture may be sold as in other cases of attachment.—Laws of 1886, p. 40, 


S 5. 


§ 314. [293.] Bond to be given before writ issued. Before the writ 
of attachment shall issue, the plaintiff, or some one in his behalf, shall 
execute and file with the clerk a bond or undertaking, with two or more 
sureties, in a sum in no case less than three hundred (300) dollars in the 
district court, nor less than fifty (50) dollars in a justice’s court, and 
double the amount for which plaintiff demands judgment, conditioned 
that the plaintiff will prosecute his action without delay, and will pay 
all costs that may be adjudged to the defendant, and all damages which 
he may sustain by reason of the attachment, not exceeding the amount 
specified in such bond or undertaking, as the penalty thereof, should the 
same be wrongfully, oppressively, or maliciously sued out. With said 
bond or undertaking, there shall also be filed the affidavit of the sureties, 
from which it must appear that such sureties are qualified, and that they 
are, taken together, worth the sum specified in the bond or undertaking, 
over and above all debts and liabilities and property exempt from execu- 
tion. No person not qualified to become bail upon arrest shall be quali- 
fied to become surety upon a bond or undertaking for an attachment.— 
Laws of 1886, p. 40, § 6. . 


Dawson v. Baum, 3 W. T. 464; 19 P. 46. Baxter v. Smith, 2 W. T. 97; 4P. 35. 


§ 315. [294.] Additional security may be required. The defendant 
may, at any time before judgment, move the court or judge for addition- 
al security on the part of the plaintiff, and if, on such motion, the court 
or judge is satisfied that the surety in the plaintiff’ s bond has removed 
from this territory, or is not sufficient, the attachment may be vacated, 
and restitution directed of any property taken under it, unless in a rea- 
sonable time, to be fixed by the court or judge, further security is given 
by the plaintiff i in form as provided in section six [314] of this act.— — 
Laws of 1886, p. 40, § 7. 


$ 316. [295.] Measure of damages in action on bond. In an action . 
on such bond, _ plaintiff therein may recover, if he shows that the at- 
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tachment was wrongfully sued out, and that there was no reasonable 
cause to believe the ground upon which the same was issued to be true, 
the actual damages sustained and reasonable attorney’s fees to be fixed 
by the court ; and if it be shown that such attachment was sued out ma- 
liciously, he may recover exemplary damages, nor need he wait until the 
principal suit is determined before suing on the bond.-—Laws of 1886, p. 
41, § 8. 

§ 317. [296.] Execution of writ. The writ of attachment shall be 
directed to the sheriff of any county in which property of the defendant 
may be, and shall require him to attach and safely keep the property of 
such defendant within his county, to the requisite amount, which shall 
be stated in conformity with the affidavit. The sheriff shall in all cases 
attach the amount of property directed, if sufficient not exempt from exe- 
cution be found in his county, giving that in which the defendant has a 
legal and unquestionable title a preference over that in which his title is 
doubtful or only equitable, and he shall, as nearly as the circumstances 
of the case will permit, levy upon property fifty per cent. greater in valu- 
ation than the amount which plaintiff in his affidavit claims to be due. 
When property is seized on attachment, the court may allow to the officer 
having charge thereof such compensation for his trouble and expenses in 
keeping the same as shall be reasonable and just.—Zaws of 1886, p. 41, 


S 9. 
Marsh v. Wade, 20 P. 578; 1 W. 538. 


S 318. [297.] Writs may issue to different counties. Writs of at- 
tachment may be issued from the district courts to different counties, and 
several may, at the option, of the plaintiff, be issued at the same time, or 
in succession and subsequently, until sufficient property has been at- 
tached ; but only those executed shall be taxed in the costs, unless other- 
wise ordered by the court, and if more property is attached in the aggre- 
gate than the plaintiff is entitled to have held, the surplus must be aban- 
doned and the plaintiff pay all costs incurred in relation to such surplus. 
After the first writ shall have issued, it shall not be necessary for the 
plaintiff to file any further affidavit or bond, but he shall be entitled to 
as many writs as may be necessary to secure the amount claimed. — Laws 
of 1886, p. 41, § 10. 

S 319. [298.] Must be executed in order received. Where there are 
several attachments against the same defendant, they shall be executed 
in the order in which they were received by the sheriff.—Laws of 1886, 
p. 41, § 11. 

Meacham Arms Co. v. Strong, 3 W. T. 61; 13 P. 245. 

§ 320. [299.] Sheriff may attach removed property in adjoining 
county. If, after an attachment has been placed in the hands of the 
sheriff, any property of the defendant is moved from the county, the sher- 
iff may pursue and attach the same in an adjoining county, within twen- 
ty-four hours after removal.—Laws of 1886, p. 42, § 12. 


§ 321. [300.] How writ isexecuted. The sheriff to whom the writ 
is directed and delivered must execute the same without delay, as fol- 
lows :— 
=I. Real property shall be attached by filing a copy of the writ, to- 
gether with a description of the property attached, with the county aud- 
itor of the county in which the attached real estate is situated, 
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` 2. Personal property capable of manual delivery shall be attached by 
taking into custody. 

3. Stock or shares, or interest in stock or shares, of any corporation, 
association, or company shall be attached by leaving with the president 
or other head of the same, or the secretary, cashier, or managing agent 
thereof, a copy of the writ, and a notice stating that-the stock or interest 
of the defendant is attached in pursuance of such writ. 

4. Debts and credits and other personal property not capable of manual 
delivery shall be attached by leaving with the person owing such debts, 
or having in his possession or under his control such credits or other per- 
sonal property, a copy of the writ and a notice in writing that the debts 
owing by him to the defendant, or the credits and other personal property 
in his possession or under his control, are attached in pursuance of such 
writ.—Laws of 1886, p. 42, § 13. 

Byrd v. Forbes, 3 W. T. 324; 13 P. 715. Corser v. Craig, 1W.C. C. 424. Stan- 
ley v. March, 20 P. 592; r W. 512. 

§ 322. [301.] Examination of defendant. Whenever it appears by 
the affidavit of the plaintiff, or by the return of the attachment, that no 
property is known to the plaintiff or ofhcer on which the attachment can 
be executed, or not enough to satisfy the plaintiff’s claim, and it being 
shown to the court or judge by afhdavit that the defendant has property 
within the territory not exempt, the defendant may be required by such 
court or judge to attend before the court or judge, or referee appointed by 
the court or judge, and give information on oath respecting the same. — 
Laws of 1886, p. 42, § 14. 


S 323. [302.] Receiver may be appointed. The court before whom 
the action is pending, or the judge thereof in vacation, may at any time 
appoint a receiver to take possession of property attached under the pro- 
visions of this act, and-to collect, manage and control the ssme, and pay 
over the proceeds according to the nature of the property and the ex- 
igency of the case.—Laws of 1886, p. 42, § 15. 


§ 324. [303.] Perishable property may be sold and debts collected. 
If any of the property attached be perishable, or in danger of serious 
and immediate waste or decay, the sheriff shall sell the same in the man- 
ner in which such property is sold on execution. Whenever it shall be 
made to appear satisfactorily to the court or judge that the interest of 
the parties to the action will be subserved by a sale of any attached 
property, the court or judge may ‘order such property to be sold in the 
Same manner as like property is sold under execution. Such order shall 
be made only upon notice to the adverse party or his attorney in case 
such party shall have been personally served with a summons in the 
action. Debts and credits attached may be collected by the sheriff, if the 
same can be done without suit, and the sheriff’s receipt shall be a suff- 
cient discharge for the amount paid.— Laws of 1886, p. 42, § 16. 


§ 325. [304.] Sheriff may retain money received. All moneys re- 
ceived by the sheriff under the provisions of this act and all other 
attached property shall be retained by him to answer any judgment that may 
be recoved in the action unless sooner subjected to execution upon an- 
other judgment recovered previous to the issuing of the attachment.-- 
Laws of 1886, p. 43, § 17. 


§ 326. [305.] Debtors of defendant liable to plaintiff. All persons 
having in their possession or under their control any credits or other per- 
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sonal property belonging to the defendant or owing any debts to the 
defendant at the time of the service upon them of a copy of the writ and 
notice, as provided in subdivision four of section thirteen [321] of this 
act, shall be, unless such property be delivered up or transferred, or such 
debts be paid to the sheriff, liable to the plaintiff for the amount of such 
credits, property or’debts, until the attachment be discharged or any 
judgment recovered by him be satisfied.—Laws of 1886, p. 43, § 18. 


§ 327. [306.] Sheriff, judgment debtors, etc., may be garnished. 
A sheriff or constable may be garnished for money of the defendant in 
his hands. So may a judgment debtor of the defendant when the judg- 
ment has not been previously assigned on the record or by writing filed 
in the office of the clerk and by him minuted as an assignment on the 
margin of the execution docket, and also an executor or administrator 
may be garnished for money due from the decedent to the defendant.— 
Laws of 1886, P. 43, § 19. 


§ 328. [307.] Money in court, how attached. When the property 
to be attached is a fund in court, the execution of a writ of attachment 
shall be by leaving with the clerk of the court thereof, with notice in 
writing specifying the fund.—Laws of 1886, P. 43, § 20. 


§ 329. [308.] Sheriff to make inventory—Garnishee may be exam- 
ined. The sheriff shall make a full inventory of the property attached 
and return the same with the writ. To enable him to make such return 
as to debts and credits attached, he shall request at the time of service 
the party owing the debt or having the credit to give him a memorandum 
in writing stating the amount and description of each, and if such mem- 
orandum be refused he shall return the fact of the refusal with the writ. 
The party refusing to give the memorandum may be required to attend 
before the court or judge, or a referee appointed by the court or judge, 
and answer under oath respecting such debts or credits or other property. 
If, when duly summoned, he fail to appear and answer the interrogatories 
propounded to him, without sufhcient excuse for his delinquency, he 
shall be presumed to be indebted to the defendant to the full amount of 
the plaintiff’s demand. But fora mere failure to appear he is not liable 
to pay the amount fof plaintiff’s judgment until he has had an opportu- 
nity to show cause against the issuing of an execution.—Laws of 1886, P. 


43, § 21. 
Coombs v. Davis, 2 W. T., 466., 7 P., 860. Weisbach v. Arnold, 3 W.T., III. 13 
P., 417. 

§ 330. [309.] Judgment against garnishee. If, upon the examina- 
tion of such garnishee, as provided in the last section, it appears that the 
garnishee was indebted to the defendant, or had any credits or other 
property of the defendant in his possession, or under his control at the 
time of the service of the copy of the writ and notice upon him, as here- 
inbefore provided, or at any time subsequent thereto, he is liable to the 
plaintiff in case judgment is finally recovered by him to the full amount 
of that judgment, or to the amount of such indebtedness and of the cred- 
its or other personal property held by him, and a judgment shall be en- 
tered up against him accordingly. Laws of 1886, p. 44, § 22. 


S 331. [310.] Execution suspended if debt not due. If the debt 
of the garnishee to the defendant 1s not due, execution shall be suspended 
until its maturity.— Laws of 1886, p. 44, § 23. 
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§ 332 [311.] Garnishee on negotiable paper not liable unless. 
The garnishee shall not be made liable on a debt due by negotiable pa- 
per, unless such paper is delivered or the garnishee completely exonerated 
or indemnified from all liability thereon after he may have satisfied the 
judgment.— Laws of 1886, P. 44, § 24. 


§ 333. [312.] Application of attached property on judgments. If 
judgment be recovered by the plaintiff, the sheriff shall satisfy the same 
out of the property attached by him which has not been delivered to the 
defendant or claimant as in this act provided or subjected to execution on 
another judgment recovered previous to the issuing of the attachment, if 
it be sufficient for that purpose,— 

1. By applying on the execution issued on said judgment the proceeds 
of all sales of perishable or other property sold by him, or of any debts 
or credits collected by him, or so much as shall be necessary to satisfy 
the judgment. 

2. If any balance remain due he shall sell under the execution so much 
of the property, real or personal, as may be necessary to satisfy the bal- 
ance, if enough for that purpose remain in his hands. 

Notice of the sale shall be given and the sale conducted as in other 
cases of sales on execution.—Laws of 1886, p. 44, § 25. 


S 334. [313.] When attached property insufficient, execution— 
Surplus to be returned. If, after selling all the property attached by 
him remaining in his hands, and applying the proceeds, together with the. 
proceeds of any debts or credits collected by him, deducting his fees, to 
the payment of the judgment, any balance shall remain due, the sheriff 
shall proceed to collect such balance as upon an execution in other cases. 
Whenever the judgment shall have been paid the sheriff, upon reasona- 
ble demand, shall deliver over to the defendant the attached property re- 
maining in his hands and any proceeds of the property attached unap- 
plied on the judgment.—Zaws of 1886, p. 44, § 26. 


$ 335. [314.] Execution for balance of judgment. If the execution 
be returned unsatisfied, in whole or in part, the plaintiff may proceed as 
in other cases upon the return of an execution.—Laws of 1886, P. 45, § 
27. 

S 336. [315.] If judgment for defendant, property to be returned. 
If the defendant recover judgment against the plaintiff, all the proceeds 
of sales and money collected by the sheriff and all the property attached 
remaining in the sheriff’s hands shall be delivered to the defendant or 
his agent. The order of attachment shall be discharged, and the proper- 
ty released therefrom.—Zaws of 1886, P. 45, § 28. 


$ 337. [316.] Defendant’s bond for discharge of attachment. If 
the defendant, at any time before judgment, causes a bond to be executed 
to the plaintiff with sufhcient sureties, to be approved by the officer hav- 
ing the attachment or after the return thereof by the clerk to the effect 
that he will perform the judgment of the court, the attachment shall be 
discharged and restitution made of property taken or proceeds thereof. 
The execution of such bond shall be deemed an appearance of such de- 
fendant to the action.— Laws of 1886, p. 45, § 29. 

Rodolph v. Mayer, 1 W. T. 133. 


$ 338. [317.] Defendant's bond part of record—Judgment 
thereon. Such bond shall be part of the record, and if judgment go 
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against the defendant, the same shall be entered against him and sureties. 
—Laws of 1886, p. 45, § 30. 


§ 339. [318.] Motion to discharge attachment. The defendant may 
at any time after he has appeared in the action, either before or after the 
release of the attached property or before any attachment shall have been 
actually levied, apply on motion, upon reasonable notice to the plaintiff, 
to the court in which the action is brought or to the judge thereof, that 
the writ of attachment be discharged on the ground that the same was 
improperly or irregularly issued.—Laws of 1886, p. 45, § 31. 


Rodolph v. Mayer, 1 W. T., 133. Kratz v. Dawson, 3 W. T., 100.—13 P. 663. 
Renton v. St. Louis, 1 W. T., 215. Windt v. Banniza, 2 W, 147.—26 P. 189. 


S 340. [319.] Affidavits, etc., on hearing to discharge. If the mo- 
tion be made upon affidavits upon the part of the defendant, but not 
otherwise, the plaintiff may oppose the same by afhdavits or other evi- 
_ dence in addition to those on which the attachment was issued.—Laws 


of 1886, P. 45, $ 32. 
Windt v. Banniza, 2 W. 147.—26 P., 189. 


S 341. [320.] Attachment must be discharged if improperly is- 
sued. If upon application it satisfactorily appears that the writ of at- 
tachment was improperly or irregularly issued, it must be discharged.— 


Laws of 1886, p. 45, § 33- 


§ 342. [321.] Sheriff to return writ with summons—Return of 
order of discharge. The sheriff must return the writ of attachment 
with the summons, if jssued at the same time, otherwise, within twenty 
days after its receipt, with a certificate of his proceedings indorsed there- 
on or attached thereto, and whenever an order has been made discharg- 
ing or releasing an attachment upon real property a certified copy of such 
order may be filed in the offices of the county auditors in which the 
notices of attachment have been filed and be indexed in like manner. — 


Laws of 1886, P. 45, § 34. 


§ 343. [322.] Liberal construction—Amendments allowed. This 
act shall be liberally construed, and the plaintiff, at any time when ob- 
jection is made thereto, shall be permitted to amend any defect in the 
complaint, affidavit, bond, writ or other proceeding, and no attachment 
shall be quashed or dismissed, or the property attached released, if the 
defect in any of the proceedings has been or can be amended so as to show 
that a legal cause for the attachment existed at the time it was issued, 
and the court shall give the plaintiff a reasonable time to perfect such de- 
fective proceedings. The causes for attachment shall not be stated in the 
alternative.—Laws of 1886, p. 46, § 35. 


§ 344. [323.] Judge has same power as court. The judge of any 
district court shall have power to make every order in vacation which, 


by the provisions of this act, may be made by the court in term time.— 


Laws of 1886, p. 46, § 36. 


§ 345. [324.] Sheriff equivalent to constable—Justice courts. The 
word ‘‘sheriff’’ as used in this act is meant to apply to constables, when 
the proceedings are in a justice’s court, and when the proceedings arein a 
justice’s court, the justice is to be regarded as the clerk of the court for 
all purposes herein contemplated : provided, that nothing contained in this 
act shall be construed to confer upon a justice of the peace power to 
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issue a writ of attachment to be served out of the county in which such 
justice shall have his office, or to confer upon a sheriff, constable or other 
officer power or authority to serve a writ of attachment issued out of jus- 
tice’s court beyond the limits of the county in which such justice shall 
have his office, except in cases provided for in section twelve [320] of 
this act: and provided further, that nothing contained in this act shall 
be construed or held to authorize the attachment of real estate, or of any 
interest therein, under a writ of attachment issued out of any justice’s 
court.—Laws of 1886, p. 46, § 37. 
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§ 346. Grounds for issuing writ. The clerks of the superior courts 
in the various counties in the state may issue writs of garnishment re- 
turnable to their respective courts in the following cases: 

1. Where an original attachment has been issued in accordance with 
tHe statutes in relation to attachments. 

2. Where the plaintiff sues for a debt and makes afhdavit that such 
debt 1s just, due and unpaid, and that the garnishment applied for is not 
sued out to injure either the defendant or the garnishee. 

3. Where the plaintiff has a judgment wholly or partially unsatisfied 
in the court from which he seeks to have a writ of garnishment issued.— 


Laws of 1893, P. 95, § 1. 
City of Laredo v. Nalle, 65 Tex. 359. 


§ 347. Bond when required, requisites of. In the case mentioned 
in subdivision two of the preceding section the plaintiff shall execute a 
bond with two or more good and sufficient sureties, to be approved by the 
clerk issuing the writ, payable to the defendant in the suit in double the 
amount of the debt claimed therein, conditioned that he will prosecute 
his suit and pay all damages and costs that may be adjudged against him 
for wrongfully suing out such garnishment.—Laws of 1893, p. 95, $ 2. 
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* This act is chiefly taken from the code of Texas. 
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5 348. Affidavit necessary, contents of. Before the issuance of the 
writ of garnishment the plaintiff or some one in his behalf shall make 
application therefor by affidavit, stating the facts authorizing the issu- 
ance of the writ, and that the plaintiff has reason to believe, and does be- 
lieve, that the garnishee, stating his name and residence, is indebted to 
the defendant, or that he has in his possession, or under his control, per- 
sonal property or effects belonging to the defendant, or that the garnishee 
is an incorporated or joint stock company, and that the defendant is the 
owner of shares in such company or has an interest therein.— Laws of 
1893, P. 95, $ 3. 


Bowers v. Const. Ins. Co., 65 Tex. 51. 


$ 349. Writ of garnishment returnable in twenty and thirty days. 
When the foregoing requisites have been complied with the clerk shall 
docket the case in the name of the plaintiff as plaintiff and of the gar- 
nishee as defendant, and shall immediately issue a writ of garnishment 
directed to the garnishee, commanding him to appear before the court 
from which it 1s issued within twenty days after the service of the writ 
upon him, if the same be served upon him within the county in which 
the same is issued, or within thirty days if served in any other county in 
- this state, and to answer on oath what, if anything, he is indebted to the 
defendant, and was when such writ was served, and what personal prop- 
erty or effects, if any, of the defendant he has in his possession or under 
his control, or had when such writ was served.—Laws of 1893, p. 96, § 4. 


§ 350. Corporation must answer whether defendant is share- 
holder. Where it appears from the plaintiff’s affidavit that the gar- 
nishee is an incorporated or joint stock company, in which the defendant 
is the owner of shares, or is interested therein, the writ of garnishment 
shall further require the garnishee to answer upon oath what number of 
shares, if any, the defendant owns in such company, or owned when such 
writ was served.—Laws of 1893, p. 96, § 5. 


S 351. Form of writ. Said writ may be substantially in the follow- 
ing form: 

STATE OF WASHINGTON. 

To A B, greeting: 

Whereas, in the superior court of the State of Washington, in and for 
Nees county, in a certain cause wherein C D is plaintiff and E F is de- 
fendant, the plaintiff claiming an indebtedness against the said E F of 
ae dollars, besides interest and cost of suit, has applied for a writ of 
garnishment against you: 

Now, therefore, you are hereby commanded to be and appear before 
the said court within twenty days after the service upon you of this writ, 
if served within ......... ..... county, and within thirty days after the 
service of this writ upon you if served in any other county of this state, 
then and there to answer upon oath what, if anything, you are indebted 
to the said E F, and were when this writ was served upon you, and what 
effects, if any, of the said E F you have in your possession or under your 
control, and had when this writ was served (and if the garnishee be an 
incorporated or joint stock company, in which the defendant is alleged to 
be the owner of shares, or interested therein, then the writ shall proceed; 
and further, to answer what number of shares, if any, the said E F owns 
in such company, and owned when this writ was served upon you.)—Laws 


of 1893, P. 96, § 6. 
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§ 352. Attested, etc., like attachment. The writ of garnishment 
shall be dated and tested in like manner as the writ of attachment, and 
the name and Office address of the plaintiff's attorney shall be indorsed 
thereon, or in case the plaintiff has no attorney, then the name and ad- 
dress of the plaintiff shall be indorsed thereon, and may be delivered to 
the sheriff by the clerk who issues it, or he may deliver it to the plaintiff, 
or his agent or attorney for that purpose.—Laws of 1893, P. 97, § 7. 


$ 353. Served like summons. The sheriff, on receiving the writ of 
garnishment, shall immediately proceed to serve the same on the gar- 
nishee, in like manner as summons is served, and shall make return 
thereof in like manner as a return of summons is made.—Laws of 1893, 


p. 97, § 8. 


S 354. Garnishee not to pay defendant after service of writ. From 
and after the service of such writ of garnishment, it shall not be lawful 
for the garnishee to pay to the defendant any debt or to deliver to him 
any effects, nor shall the garnishee if an incorporated or joint stock com- 
pany, in which the defendant is alleged to be the owner of shares or to 
have an interest, permit or recognize any sale or transfer of such 
shares or interest ; and any such payment, delivery, sale or transfer shall 
be void and of no effect as to so much of said debt, effects, shares, or 
_ interest as may be necessary to satisfy the plaintiff's demand.—Laws of 
1893, P. 97, § 9. 

Thompson v. Gainesville Bank, 66 Tex. 156. Bassett v. Garthwaite, 22 Tex. 230. 
Simon v. Ash, (Tex.) 20S. W., 719. Focke v Blum, 17 S. W., 770 (Tex.) 
Carter v. Bush, 15 S. W., 167 (Tex.) Gause v. Cone, 11 S. W., 162 (Tex.) 


§ 355. Answer to be under oath served and filed. The answer of 
the garnishee shall be under oath in writing and signed by him, and shall 
make true answers to the several matters inquired of in the writ of gar- 
nishment, and shall be served upon the plaintiff or his attorney and filed 
with the clerk of the superior court.—Laws of 1893, p. 98, § 10. 


First National Bank v. Robertson, 19 S. W., 1069 (Tex.) 
Melton v. Lewis, 12 S. W., 93 (Tex.) Selman v. Orr, 12 S. W., 697 (Tex.) 


§ 356. If answer denies liability and is uncontroverted, judgment 
of discharge shall be entered. Should it appear from the answer of 
the garnishee that he is not indebted to the defendant, and was not so 
indebted when the writ of garnishment was served on him, and that he 
has not in his possession or under his control any personal property or 
effects of the defendant, and had not when the writ was served ; and when 
the garnishee is an incorporated or joint stock company in which the de- 
fendant is alleged to be the owner of shares of stock or interested therein, 
if it shall further appear from such answer that the defendant is not, and 
was not when the writ was served, the owner of any of such shares or 
interested in such company, and should the answer of the garnishee not 
be controverted as hereinafter provided, and within the time hereinafter 
provided, the court shall enter judgment discharging the garnishee.— 


Laws of 1893, p. 98, § 11.. 


§ 357. Judgment by default on failure to answer. Should the gar- 
nishee fail to make answer to the writ within the time prescribed therein, 
it shall be lawful for the court, and on or after the time to answer such 
writ has expired, to render judgment by default against such garnishee 
for the full amount claimed by plaintiff against the defendant, or in case 
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plaintiff has a judgment against defendant, for the full amount of such 
judgment with all accruing interest and costs.—Laws of 1893, p. 98, § 12. . 


§ 358. Judgment on answer—Order to pay into court when debt 
matures. Should it appear from the answer of the garnishee or should 
it be otherwise made to appear, as hereinafter provided, that the garnishee 
is indebted to the defendant in any amount, or was so indebted when the 
writ of garnishment was served, the court shall render judgment for the 
plaintiff against such garnishee for the amount so admitted or found to be 
due to the defendant from the garnishee, unless such amount shall exceed 
the amount of plaintiffs claim or demand against the defendant with in- 
terest and costs, in which case it shall be for the amount of such claim or 
demand, interest and costs: Provided, however, If it shall appear from the 
answer of the answer of the garnishee and the same is not controverted, 
or if it shall appear from the trial hereinafter provided for, that the gar- 
nishee is indebted to the principal defendant in any sum, but that such 
indebtedness is not matured and is not due and payable, the court shall 
make an order requiring the garnishee to pay such sum into court when 
the same becomes due, the date when such payment is to be made to be 
specified in said order, and in default thereof that judgment shall be en- 
tered against the garnishee for the amount of such indebtedness so ad- 
mitted or found due. In case the garnishee shall pay said sum at the 
time specified in said order, said payment shall operate as a discharge, 
otherwise judgment shall be entered against him for the amount of such 
indebtedness, which judgment shall have the same force and effect, and 
be enforced in like manner as other judgments provided for in this act; 
Provided, further, That if judgment shall be rendered in favor of the prin- 
cipal defendant, or if any judgment rendered against him be satisfied 
prior to the date of payment specified in said order, the garnishee shall 
not be required to make the payment hereinbefore provided for, nor shall 
any judgment in such case be entered against him.—Laws of 1893, 


p. 98, § 13. 


§ 359. Execution—Amount recovered to be applied on judgment 
against defendant or paid to him. Execution may be issued on the 
judgment against the garnishee herein provided for in like manner as 
upon any other judgmeut. The amount made upon any such execution 
shall be paid by the officer executing the same to the clerk of the superior 
court from which such execution was issued; and in cases where judg- 
ment has been rendered against the defendant the amount made on the 
execution shall be applied to the satisfaction of the judgment, interest 
and costs against the defendant. In case judgment has not been ren- 
dered against the defendant at the time execution issued against the gar- 
nishee is returned, any amount made on said execution shall be paid to 
the clerk of the court from which such execution issued who shall retain 
the same until judgment be rendered in the action between the plaintiff 
and defendant, In case judgment be rendered therein in favor of the 
plaintiff, the amount made on the execution against the garnishee shall 
be applied to the satisfaction of such judgment and the surplus, if any 
there be, shall be paid to the defendant. In case judgment be rendered 
in such action in favor of the defendant, the amount made on said ex- 
cution against the garnishee shall be paid to the defendant.—Laws of 


1893, P. 99, § 14. 
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3 360. Personal property when held or sold. Should it appear 
from the garnishee’s answer or otherwise that the garnishee has in his 
possession or under his.control, or had when the writ was served, any 
personal property or effects of the defendant liable to execution, the court 
shall render a decree requiring the garnishee to deliver up to the sheriff 
on demand such personal property or effects or so much of them as may 
be necessary to satisfy the plaintiffs claim. In cases where a judgment 
has been rendered in favor of the plaintiff against the defendant, such 
personal property or effects may be sold in like manner as any other 
property is sold upon an execution issued on said judgment. In cases 
where judgment has not been rendered in the principal action, the sheriff 
shall retain said personal property or effects in his possession until the 
rendition of judgment therein, and in case judgment is rendered in said 
principal action in favor of the plaintiff, said goods or effects, or sufficient 
of them to satisfy such judgment, may be sold in like manner as other 
property is sold on execution, by virtue of an execution issuing on said 
judgment. In case judgment shall be rendered in said action against the 
plaintiff and in favor of the defendant, such effects and personal property 
Shall be by the sheriff returned to the defendant: Provided, however, 
That in cases where such effects or personal property are of a perishable 
nature, or the interests of the parties will be subserved by making a sale 
thereof before judgment, the court may order a sale thereof by the sheriff 
in like manner as sales upon execution are made, and the proceeds of 
such sale shall be paid to the clerk of the superior court, and like dispo- 
sition shall be made of such proceeds at the termination of the action as 
would have been made of such personal property or effects under the pro- 
visions of this section, in case such sale had not been made.—Zaz's of 
1893, P. 100, § 15. 

S 361. Failure of garnishee to deliver sabia property is con- 
tempt. Should the garnishee adjudged to have effects or personal prop- 
erty of the defendant in his possession or under his control as provided 
in the preceding article, fail to deliver or refuse to deliver them to the 
sheriff on such demand, the officer shall immediately make return of 
such failure or refusal, whereupon, on motion of the plaintiff, the gar- 
nishee shall be cited to show cause why he should not be attached for 
contempt of court for such failure or refusal, and should the garnishee 
fail to show some good and sufficient excuse for such failure and refusal, 
he shall be fined for such contempt and imprisoned until he shall deliver 
. such personal property or effects.— Laws of 1893, p. 101, § 16. 


§ 362. Sale of stock, if incorporated, in execution. Where the gar- 
nishee is an incorporated or joint stock company, and it appears by the 
answer or otherwise that the defendant 1s or was, when the writ of gar- 
ishment was served, the owner of any shares of stock in such company 
or any interest therein, the court shall render a decree ordering the sale 
under execution in favor of the plaintiff, against the defendant, of such 
shares or interest of the defendant in such company, or so much thereof 
as may be necessary to satisfy such execution.—Laws of 1893, p. 101, § 
17. 

Harrell v. Mex Cattle Co., 11 S. W., 863 (Tex.). Smith v. Traders’ Nat'l Bank, 
128. W., I13. 


$ 363. Sale conducted same as of other personal property. The 
sale so ordered shall be conducted in all respects as other sales of per- 


76 GARNISHMENTS Part I 


sonal property under execution, and the sheriff making such sale shall 
execute a transfer of such shares or interest to the purchaser with a brief 
recital of the judgment of the court under which the same was sold.— 
Laws of 1893, p. 101, § 18. 


5 364. Sale effectual to pass title. Such sale shall be valid and 
effectual to pass to the purchaser all the right, title and interest which 
the defendant had in such shares of stock, or in such company, and the 
proper officers of such company, shall enter such sale and transfer on the 
books of the company in the same manner as if the sale had been made 
by the defendant himself.—Zaws of 1893, p. 101, § 19. 


S 365. Answer may be controverted by affidavit. If the plaintiff 
should not be satisfied with the answer of the garnishee he may contro- 
vert the same by affidavit in writing signed by him, stating that he has 
good reason to believe and does believe that the answer of the garnishee 
is incorrect, stating in what particulars he believes the same is incorrect. 
—Laws of 1893, p. 101, § 20. 


§ 366. Defendant may also controvert answer. ‘The defendant 
may also in like manner controvert the answer of the garnishee.—Laws 
of 1893, p. 101, § 21. : 
~ Kelly v. Gibbs, (Tex.), 19 S. W., 563. 


X 367. If answer controverted issue joined. If the answer of the 
garnishee is controverted, as provided in the two preceding sections, an 
issue shall be formed, under the direction of the court, and tried as other 
cases: Provided, however, No pleadings shall be necessary on such issue 
other than the affidavit of the plaintiff, the answer of the garnishee and 
the reply of the plaintiff or defendant controverting such answer, unless 
otherwise ordered by the court.—Laws of 1893, p. 101, § 22. 


S 368. Wages for sixty days exempt. No current wages or salary 
for personal services rendered by any person having a family dependent on 
him for support within sixty days next preceding the service of the writ 
shall be subject to garnishment, and where it appears upon the trial or by 
the answer of the garnishee, when not controverted as herinbefore pro- 
vided, that the garnishee is indebted to such defendant for such current 
wages or salary, the garnishee shall be discharged as to such indebted- 
ness.—Laws of 1893, p. 102, § 23. 


Snyder v. City of Galveston, 15 S. W. (Tex.), 202. 


[ § 369. If garnishee discharged, plaintiff shall pay costs. Where f 
- the garnishee is discharged upon his answer, the costs of the proceeding, | 
including a reasonable compensation to the garnishee for attorney’s fees, , 
. Shall be taxed against the plaintiff; where the answer of the garnishee! 
_has not been controverted and the garnishee is held thereon such costs: 
shall be taxed against the defendant and included in the judgment. 
Where the answer is controverted the costs shall abide the issue of such | 
\contest.—Laws of 1893, p. 102, § 24. 


§ 370. Judgment of court sufficient answer to defendant’s claim 
against garnishee. It shall be a sufficient answer to any claim of the 
defendant against the garnishee founded on any indebtedness of such gar- 
nishee or on the possession by him of any personal property or effects, or 
where the garnishee is an incorporated or joint stock company, in wk§ch 
the defendant was the owner of shares of stock or other interest therein 
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for the garnishee to show that such indebtedness was paid or such effects _ 


delivered, or such shares of stock or other interest in such company were 
sold under judgment of the court in accordance with the provisions of 
this act.—Laws of 1893, p. 102, § 25. 


§ 371. Provisions not to apply in justice courts. The provisions of 
this act shall not apply to the actions and proceedings before justices of 
the peace, but garnishments shall be made in such actions and proceed- 
| in the manner now provided by existing laws.—Laws of 1893, p. 102 
/ Ñ 26. 


CHAPTER XXVII. 


RECEIVERS AND DEPOSIT IN COURT. 


@ 372. Who is a receiver. take property. 
¢ 373. In what cases appointed. ¢ 377. Money deposited not to be loaned unless 
ĝ 374. Bond. by consent. 
@ 375. Receiver appointed or deposit ordered 8 378. Receiver’s powers. 
on admission in pleading. $ 379. Defendant may be ordered to satisfy 
? 376. Failure to deposit a contempt—Sheriff to claim admitted. 


S 372. [325.] Who is a receiver. A receiver is a person appointed 
by a court or judicial officer to take charge of property during the pen- 
ding of a civil agtion, or proceeding, or upon a judgment, decree, or or- 
der therein, and to manage and dispose of it as the court or officer may 
direct. —Laws of 1891, p. 90, § 1. 


$ 373- [326.] In what cases appointed. A receiver may be appointed 


by the court in the following cases :— 


1. In an action by a vendor to vacate a fraudulent purchase of proper- 
ty, or by a creditor to subject any property or fund to his claim; 

2. In an action between partners, or other persons jointly interested in 
any property or fund ; 

3. In all actions where itis shown that the property, fund, or rents 
and profits in controversy are in danger of being lost, removed, or mater- 
lally injured ; 

4. In an action by a mortgagee for the foreclosure of a mortgage and 
the sale of the mortgaged property, when it appears that such property is 
in danger of being lost, removed, or materially injured; or when such 
property is insufficient to discharge the debt, to secure the application of 
the rents and profits accruing, before a sale can be had ; 

5. When a corporation has been dissolved or is insolvent, or is in im- 
minent danger of insolvency, or has forfeited its corporate rights ; 

6. And in such others cases as may be provided for by law, or when, in 
the discretion of the court, it may be necessary to secure ample justice to 
the parties ; provided, that no party or atttorney or other person interested 
in an action shall be appointed receiver therein.— Code of 1881, § 193. 


Lammon v. Giles, 3 W. T. 117; 13 P. 417. Wash. Iron Wks. Co. v. Jansen, 3 W. 
589; 28 P. 1019. Brown v. Ranch, 20 P. 785; 1 W. 497. Thompson v. Hu- 
ron Lum. Co., 4 W. 600; 30 P. 417, and 31 P. 25. 


§ 374. [327.] Bond. Before entering upon his duties, the receiver 
must be sworn to perform them faithfully, and, with one or more sureties 
approved by the court, execute a bond to such person as the court may 
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direct, conditioned that he will faithfully discharge the duties of receiver 
= in the action, and obey the orders of the court therein.—Code of 1881, 
§ 194. 

§ 375. [328.] Receiver appointed or deposit ordered on admission 
in pleading. When it is admitted by the pleading or examination of a 
party that he has in his possession, or under his control, any money, or 
other thing capable of delivery, which, being the subject of the litigation, 
is held by him as trustee for another party, or which belongs or is due to 
another party, the court may order the same to be deposited in court, or 
delivered to such party, with or without security, subject to the further 
direction of the court.— Code of 1881, § 195. 


S 376 [329.] Failure to deposit is contempt—Sheriff to take prop- 
erty. Whenever, in the exercise of its authority, a court shall have or- 
dered the deposit or delivery of money or other thing, and the order is 
disobeyed, the court, besides punishing the disobedience as for contempt, 
may make an order requiring the sheriff to take the money or thing, and 
deposit or deliver it, in conformity with the direction of the court.—Code 
of 1881, § 196. 


S 377. [330.] Money deposited not to be loaned unless by consent. 

oney deposited or paid into a court in an action shall not be loaned out, 
unless with the consent of all parties having an interest in or making 
claim to the same.—Code of 1881, § 197. 


S 378. [331.] Receivers’ powers. The receiver shall have power, 
under control of the oourt, to bring and defend actions, to take and keep 
possession of the property, to receive rents, collect debts, and generally to 
do such acts respecting the property as the court may authorize.—Code o7 
1881, § 198. 


S 379. [332.] Defendant may be ordered to satisfy claim admitted. 
When the answer of the defendant admits part of the plaintiff’s claim to 
be just, the court, on motion, may order the defendant to satisfy that 
part of the claim, and may enforce the order by execution or attachment. 
—Code of 1881, § 199. | 


Chap. XXVIII 


ISSUES IN CIVIL ACTIONS 


TITLE IV. 


ISSUES, TRIALS AND JUDGMENTS. 


CHAPTER 28. 


CHAPTER 29. 


CHAPTER 30. 
CHAPTER 31. 
CHAPTER 32. 


Issues in Civil Actions. 
Trials in General. 
Trial by Jury. 

Verdict. 

Trial by the Court. 


CHAPTER 33. Trial by Referee. 
CHAPTER 34. Exceptions. 
CHAPTER 35. New Trials. 


CHAPTER 36. 


Judgments in General. 


CHAPTER 37. Judgment of Non-Suit. 
CHAPTER 38. Judgment by Default. 
CHAPTER 39. Judgment by Confession. 


CHAPTER 40. 


CHAPTER 4I. 
CHAPTER 42. 
CHAPTER 43. 
CHAPTER 44. 


CHAPTER 45. 
CHAPTER 46. 


Submitted Cases. 
Arbitration and Award. 


Mode of Taking and Entering Judgments. 


Proceedings against Joint Debtors. 


Costs, Disbursements and Fees. 


Lien of Judgments. 
Revival of Judgments. 
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CHAPTER 47, Review of Judgments by Courtsin which Rendered. 


CHAPTER XXVIII. 
ISSUES IN CIVIL ACTIONS. 


¢ 380. When issues arise—Two kinds. ¢ 382. Issues of fact. 
ĝ 351. Issues of law. ĝ 383. Issues of law and fact in one action. 


S 380. When issues arise—Two kinds. Issues arise upon the plead- 
ings when a fact or conclusion of law is maintained by one party and con- 
jia by the other, they are of two kinds,-- 

. Of law; and 
2. Of fact.— Laws of 1893, P. 415, § 28. 


§ 381. Issues of law. An issue of law arises upon a demurrer to the 
complaint, answer or reply.—Laws of 1893, P. 415, § 29. 


§ 382. Issues of fact. An issue of fact arises: 

1. Upon a material allegation in the complaint controverted by the an- 
swer ; Or, 

2. Upon new matter in the answer, controverted by the reply ; or, 

3. Upon new matter in the reply except when an issue of law is joined 
thereon.—Laws of 1893. P. 415, § 30.. 


§ 383. [336.] Issues of law and fact in one action. Issues both of 
law and of fact may arise upon different and distinct parts of the plead- 
ings in the same action. In such cases the issues of law shall be first 
tried unless the court otherwise direct. —Laws of 1893, p. 115, § 30, and 
Code of 1881, § 203. 

Note: The first part of this section is a saii the preceding section in the laws of 1893, and 


takes the place of the first part of section 203 of the code of 1881; the last part is the remainder of sec- 
tion 203 of the Code of 1881, 
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CHAPTER XXIX. 
TRIALS IN GENERAL. 


@ 384. Definition of trial. 3 390. Issues, how brought to trial. 
8 385. Issues of law tried by court. ¢ 391. Either party may proceed in absence of 
¢ 386. What issues of fact tried by jury. other. 
¢ 387. Other issues of fact tried by court. ĝ 392. Pleadings must be filed on or before day 
¢ 388. How jury waive, or reference agreed to of trial. 

—Jury in equity cases. 2 393. Motion for continuance, when allowed— 


#389. Defendant may demand assessment of A fhidavits. 
damages without answering. $ 
§ 384. Definition of trial. A trial is the judicial examination of the 
issues between the parties whether they are issues of law or of fact.— 


Laws of 1893, P. 416, § 31. 


§ 385. Issues of law tried by court. An issue of law shall be tried 
by the court, unless it is referred as provided by the statutes relating to 
referees. —Laws of 1893, p. 416, § 32. 


§ 386. What issues of fact tried by jury. An issue of fact, in an 
action for the recovery of money only, or of specific real or personal prop- 
erty shall be tried by a jury, unless a jury is waived, as provided by 
law, or a reference ordered, as provided by statute relating to referees.— 
Laws of 1893, p. 416, § 33. 

Meeker v. Gilbert, 3 W. T. 369; 19 P. 18. Baker v. Prewett, 3 W. T. 595; I9 P. 
149. Wash. Iron Wks. v. Jansen 3 W. 584; 28 P. 1019. 


§ 387. Other issues of fact tried by court, Every other issue of 
fact shall be tried by the court, subject, however, to the right of the par- 
ties to consent, or of the court to order, that the whole issue, or any spe- 
cific question of fact involved therein, be tried by a jury, or referred.— 


Laws of 1893, p. 416, § 34. 


§ 388. [337.] How jury waived or reference agreed to—Jury in 
equity causes. The waiver of a jury, or agreement to refer, shall be by 
stipulation of the parties filed, or the oral consent of parties given in 
open court and entered in the records ; provided, that nothing herein con- 
tained shall be so construed as to restrict the chancery powers of the 
judges, or to authorize the trial of any issue by a jury, when the com- 
plaint alleges an equitable claim, and seeks relief solely upon the ground 
of the equities of the demand made by the pleadings in the action.— 
Code of 1881, § 204. 

NoTE.—The first part of section 204 of the code of 1881 is here omitted as its 
place is supplied by the three preceding sections of the law of 1893. 


§ 389. Defendant may demand assessment of damages without 
answering. A defendant who has appeared may, without answering, 
demand in wniting an assessment of damages, of the amount which the 
plaintiff is entitled to recover, and thereupon such assessment shall be 
had or any such amount ascertained in such manner as the court on ap- 
plication may direct, and judgment entered by the clerk for the amount 
assessed or ascertained,— Laws of 1893, P. 415, § 25. 


§ 390. Issues how brought to trial. At any time after the issues of 
fact are completed in any case by the service of complaint and answer or 
reply when necessary, as herein provided, either party may cause the issues 
of fact to be brought on for trial, by serving on the opposite party a notice 
of trial at least three days before any day provided by rules of court for 
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setting causes for trial, which notice shall give the title of the cause as 
in the pleadings, and notify the opposite party that the issues in such 
action will be brought on for trial at the time set by the court; and the 
party giving such notice of trial shall, at least three days before the day 
of setting such causes for trial file with the clerk of the court a note of 
such issue containing the title of the action, the names of the attorneys, 
and the date when the last pleading was served; and the clerk shall 
thereupon enter the cause upon the trial docket according to the date of the 
issue. In case an issue of law raised upon the pleadings is desired to be 
brought on for argument, either party shall, at least three days before the 
day set apart by the court under its rules for hearing issues of law, serve 
upon the opposite party a like notice of trial and furnish the clerk of the 
court with a note of issue as above provided, which note of issue shall 
specify that the issue to be tried is an issue of law; and the clerk of the 
court shall thereupon enter such action upon the motion docket of the 
court. When a cause has once been placed upon either docket of the court, 
if not tried or argued at the time for which notice was given, it need not 
be noticed for a subsequent session or day but shall remain upon the 
docket from session to session, or from law day to law day until final dis- 
position or stricken off by the court. The party upon whom notice of 
trial is served may file the note of issue and cause the action to be placed 
upon the calendar without further notice on his part.—Laws of 1893, p. 


416, § 35. 


$ 391. Either party may proceed in absence of other. Either party, 
after the notice of trial, whether given by himself or the adverse party, 
may bring the issue to trial, and, in the absence of the adverse party, 
unless the court, for good cause otherwise directs, may proceed with his 
case, and take a dismissal of the action, or a verdict or judgment, as the 
case may require.—Laws of 1893, P. 417, § 36. 


§ 392. Pleadings must be filed on or before day of trial. All plead- 
ings in any civil action shall be filed with the clerk of the court, on, or 
before, the day when the case is called for trial, or the day when any ap- 
plication is made to the court for an ordor therein, and in case the moving 
party shall fail, or neglect, to cause the pleadings to be filed with the 
clerk of the court, as above required, the adverse party may apply to the 
court, without notice, for an order on such moving party to file such 
pleadings forthwith, and for a failure to comply with such order the court 
may order the cause dismissed, unless good cause is shown for granting 
an extension of time within which to file such pleadings.—Laws of 1893, 


P. 417, § 37. 


S 393. [338.] Motion for continuance, when allowed—Affidavits. 
A motion to continue atrial on the ground of the absence of evidence 
shall only be made upon affidavit Showing the materiality of the evidence 
expected to be obtained, and that due diligence has been used to procure 
it, and also the name and residence of the witness or witnesses. The 
court may also require the moving party to state, upon affidavit, the 
evidence which he expects to obtain ; and if the adverse party admit that 
such evidence would be given, and that it be considered as actually given 
on the trial, or offered and overruled as improper, the trial shall 
not be continued. The court, upon its allowance of the motion, 

6 
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may impose terms or conditions upon the moving party.—Code of 
1881, § 205. 


Thompson v. W. T., 1 W.T., 547. Foxv. Territory, 2 W.T., 297, 5 P. 603. Roeder 
v. Brown, 1 W.T., 112. Skagit Railway and Lumber Co. v. Cole, 25 P. 1077, 
2 W., 57. State v. Brooks, 30 P. 147, 4 W., 328. 


CHAPTER XXX. 
TRIAL BY JURY. 


? 394. Manner of impaneling a jury. @ 413. View of premises by jury. 
ĉ 395. Challenges—Peremptory and for cause, ¢ 414. Judge may direct jurors not to be sepa - 
three peremptory challenges. rated, etc. 
¢ 396. What isa peremptory challenge. @ 415. Illness of jurors. 
2 397. Challenges for cause—General and par- ĉ 416. Juror may be a witness. 
ticular. f 417. Custody of jury while deliberating. 
ê 398. General causes. ¢ 418. Food and lodging furnished at expense 
#399. Particular causes. of county. 
¢ 400. Implied bias. ĝ 419. Pleadings and evidence may be taken 
@ 401. Actual bias—Opinions formed or ex- into jury room. 
pressed. $ 420. Further instruction on jury’s request. 
¢ 402. Exemption, not cause for challenge. g 421. When jury may be discharged before 
403. Order of peremptory challenges. verdict. . 
$ 404. Order of kinds of challenges. ¢ 422. When jury discharged, action for trial 
2 405. Exceptions to and denial of challenge. anew. 
$ 406. Trial of challenges. ¢@ 423. Court deemed open while jury out. 
g 407. Challenge, exception, and denial made $424. Names to be called after agreement, etc. 
orally. ¢ 425. Manner of rendering verdict. 
¢ 408. Oath or affirmation of jurors. ¢ 426. Jury may be polled at request of either 
¢ 409. Conduct of trial—Charge to jury. party. 
¢ 410. Requests to charge. ¢ 427. Verdict to be in writing and filed, dis- 
¢ 411. Judges to decide questions of law. charge of jury. i 
ĝ 412. Jury todecide questions of fact. 


S$ 394. [339.] Manner of impaneling a jury. When the action is 
called for trial, the clerk shall prepare separate ballots containing the 
names of the jurors summoned who have appeared and not been excused, 
and deposit them in a box. Me shall then draw from the box twelve 
names, and the persons whose names are drawn shall constitute the jury. 

~v If the ballots become exhausted before the jury is complete, or if from 
any cause a juror or jurors be excused or discharged, the sheriff, under 
the direction of the court, shall summon from the by-standers, citizens of 
the county or district, as many qualified persons as may be necessary to 
complete the jury. Whenever it shall be requisite for the sheriff to sum- 
mon more than one person at a time from the by-standers or body of the 
district or county, the names of the talesmen shall be returned to the 
clerk, who shall thereupon write the names upon separate ballots and de- 
posit the same in the trial-jury box, and draw such ballots separately 
therefrom, as in the case of the regular panel. The jury shall consist of 
twelve persons, unless the parties may consent to a less number. The 
parties may consent to any number not less than three, and such con- 
sent shall be entered by the clerk on the minutes of the trial.—Code of 
1881, § 206. 

Yelm Jim v. Territory, 1 W. T. 63. 
State, 24 P. 439; 1 W. 265. Harland v. Territory, 3 W. T. 130; 

White v. Territory, 3 W. T. 397; 19 P. 37. 


§ 395. [340.] Challenges, peremptory and for cause—Three per- 
emptory challenges. Either party may challenge the jurors, but when 


Clarke v. Same, 1 W. T. 68. Blanton v. 
13 P. 453. 
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there are several parties on either side, they shall join in a challenge be- 
fore it can be made. The challenge shall be to individual jurors, and be 
peremptory or for cause. Each party shall be entitled to three peremp- 
tory challenges.— Code of 1881, § 207. 


8 396. [341.] What is a peremptory challenge. A peremptory chal- 
lenge is an objection to a juror for which no reason need be given, but 
upon which the court shall exclude him. — Code of 1881, § 208. 


S$ 397. [342.] Challenge for cause, general and particular. A chal- 
lenge for cause is an objection to a juror, and may be either,— 

I. General; that the juror is disqualified from serving in any action ; or 

2. Particular; that he is disqualified from serving in the action on 
trial.— Code of 1881, § 2009. 


S 398. [343.] General causes. General causes of challenge are :— 

1. A conviction for a felony ; 

2. A want of any of the qualifications prescribed by law for a juror; 

3. Unsoundness of mind, or such defect in the faculties of the mind or 
organs of the body as renders him incapable of performing the duties of 
a juror.—Code of 1881, § 210. 


S 399. [344.] Particular causes. Particular causes of challenge are 
of two kinds :— 

1. For such a bias as when the existence of the facts 1s ascertained, in 
judgment of law disqualifies the juror, and which is known in this code 
as implied bias ; | 

2. For the existence of a state of mind on the part of the juror in ref- 
erence to the action, or to either party, which satisfies the trier, in the ex- 
ercise of a sound discretion, that he cannot try the issue impartially and 
Without prejudice to the substantial rights of the party challenging, and 
which is known in tHis code as actual bias.—Code of 1881, § 211. 


State v. Coella, 28, P. 28, 3 W., 99. 


§ 400. [345.] Implied bias. A challenge for implied bias may be 
taken for any or allof the following causes, and not otherwise :— | 

1. Consanguinity or affinity within the fourth degree to either party ; 

2. Standing in the relation of guardian and ward, attorney and client, 
master and servant, or landlord and tenant, to the adverse party ; or being 
a member of the family of, or a partner in business with, or in the employ- 
ment for wages of the adverse party ; or being surety or bail in the action 
called for trial, or otherwise, for the adverse party ; 

3. Having served as a juror on a previous trial in the same action, or in 
another action between the same parties for the same cause of action, or 
in a criminal action by the territory against either party upon substan- 
tially the same facts or transaction ; 

4. Interest on the part of the juror in the event of the action, or the 
principal question involved therein, excepting always the interest of the 
juror as a member or citizen of the county or municipal corporation.— 
Code of 1881, § 212. 

State v. Coella, 28, P. 28, 3 W., 99. | 

§ 401. [346.] Actual bias. A challenge for actual bias may be taken 
for the cause mentioned in the second subdivision of section two hundred 
and eleven. [399.] But on the trial of such challenge, although it 
should appear that the juror challenged has formed or expressed an 
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opinion upon what he may have heard or read, such opinion shall not of 
itself be sufficient to sustain the challenge, but the court must be satisfied, 
from all the circumstances, that the juror cannot disregard such opinion 
and try the issue impartially.—Code of 1881, § 213. 


State v. Coella, 28, P. 28, 3 W., 100. Rose v. State, 26 P., 264, 2 W., 310. 


§ 402. [347.] Exemption not cause for challenge. An exemption 
from service on a jury shall not be cause of challenge but the privilege 
of the person exempted.— Code of 1881, § 214. 

See section 85. 


§ 403. [348.] Order of peremptory challenges. The jurors having 
been examined as to their qualifications, first by the plaintiff and then by 
the defendant, and passed for cause, the peremptory challenges shall be 
conducted as follows, to-wit :— 

The plaintiff may challenge one, and then the defendant may challenge 
one, and so alternately until the peremptory challenges shall be ex- 
hausted. The panel being filled and passed for cause, after said chal- 
lenge shall have been made by either party, a refusal to challenge by 
either party in the said order of alternation shall not defeat the adverse 
party of his full number of challenges, but such refusal on the part of the 
plaintiff to exercise his challenge in proper turn shall conclude him as to 
the jurors once accepted by him, and rf his right be not exhausted, his 
further challenges shall be confined, in his proper turn, to talesmen only. 
— Code of 1881, § 215. 


§ 404. [349.] Order of kinds of challenge. The challenges of either 
party shall be taken separately, in the following order, including in each 
ae all the causes of challenge belonging to the same class :— 

. For general disqualification. 

2. For implied bias. 

3. For actual bias. 

4. Peremptory.— Code of 1881, § 216. 


§ 405. [350.] Exception to and denial of challenge. The challenge 
may be excepted to by the adverse party for insufficiency, and if so, the 
court shall determine the sufficiency thereof, assuming the facts alleged 
therein to betrue. The challenge may be denied by the adverse party, 
and if so, the court shall try the issue, and determine the law and the 
facts. —Code of 1881, § 217. 


§ 406. [351.] Trial of challenge. Upon the trial of a challenge the 
rules of evidence applicable to testimony offered upon the trial of an 
ordinary issue of fact shall govern. The juror challenged, or any other 
person otherwise competent, may be examined as a witness by either 
party. If a challenge be determined to be sufficient, or found to be true, 
as the case may be, it shall be allowed, and the juror to whom it was 
taken excluded ; but if determined or found otherwise, it shall be disal- 
lowed.—-Code of 1881, § 218. 


White v. Territory, 3 W. T., 397; 19 P. 37. Blanton v. State, 24 P., 439; 1 W. 
265. 


§ 407. [352.] Challenge, exception and denial made orally. The 
challenge, the exception and the denial may be made orally. The judge 
of the court shall note the same upon his minutes, and the substance of 
he testimony on either side.—Code of 1881, § 219. 


Chap. XXX TRIAL BY JURY 85 


S 408. [353.] Oath or affirmation of jurors. Assoonas the number 
of the jury has been completed, an oath or affirmation shall be adminis- 
tered to the jurors, in substance, that they and each of them will well 
and truly try the matter in issue between the plaintiff and defendant, and 
a true verdict give, according to the law and evidence as given them on 
the trial.— Code of 1881, § 220. 

Leonard v. Territory, 2 W. T., 318; 7 P. 872. 


§ 409. [354.] Conduct of trial—Charge to jury. When the jury 
nee been sworn, the trial shall proceed in the following order :— 

The plaintiff must briefly state the cause of action, and the evidence 
by ‘which he expects to sustain it. The defendant may in like manner 
state the defence, and the evidence he expects to offer in support thereof ; 
but nothing in the nature of comments or argument shall be allowed in 
opening the case. It shall be optional with the defendant whether he 
states his case before or after the close of plaintiff’s testimony. _ 

2. The plaintiff or the party upon whom rests the burden of proof in 
the whole action, must first produce his evidence ; the adverse party will 
then produce his evidence. 

3. The parties will then be confined to rebutting evidence, unless the 
court, for good reasons, in furtherance of justice, permits them to offer 
evidence in their original case. | 

4. When the evidence is concluded, either party may request the judge 
to charge the jury in writing, in which event no other charge or instruc- 
tion shall be given, except the same be contained in the said written 
charge ; or either party may request instructions to the jury on points of 
law, and if the court refuse to give the same, the party requesting may 
may except. Either party shall be entitled to require of the judge that 
all interlocutory orders, instructions, or rulings upon the evidence during 
the progress of the trial of a cause shall be reduced to writing, together 
with any exceptions that may be made thereto, and the same shall be 
made a part of the record of the case ; and any refusal on the part of the 
judge trying the cause or making the order to comply with all or any of 
the provisions of this section shall be regarded error, and entitle the 
party whose request shall have been refused to a reversal of the judgment 
on a writ of error ; provided always, that the instruction or ruling so re- 
quested is pertinent and consistent with the law and evidence of the 
case, and that such refusal has worked an injury to the party requesting 
the same. 

5. After the conclusion of the evidence and the filing of request for 
charge in writing or instructions, the plaintiff or party having the burden 
of proof may, by himself or one counsel, address the court and jury upon 
the law and facts of the case, after which the adverse party may address 
the court and jury in like manner by himself and one counsel, or by two 
counsel, and be followed by the party or counsel of the party first ad- 
dressing the court. No more than two speeches on behalf of plaintiff or 
defendant shall be allowed. 

6. The court shall then charge the jury upon the law in the case. 
If no request has been made for said charge to be in writing, or if no in- 
structions have been requested, said charge may be oral; but either party, 
at any time before the jury return their verdict, may except to the same 
or any part thereof; but no exception shall be regarded by the supreme 
court, unless the same shall embody the specific parts of said charge to 
which exception is taken. In charging the jury the court shall state to 
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them all the matters of law necessary for the information of the jury in 
finding a verdict; and if it become necessary to allude to the evidence, 
it shall also inform the jury that they are the exclusive judges of all 
questions of fact.— Code of 1881, § 221. Constitution, Art. 4, § 16. 


Seattle v. Busby, 2 W. T.; 25; 3 P., 180. Brewster v. Baxter, 2 W., 135; 3 P., 
844. State v. Friedrick, 29 P., 1055; 30 P., 328; 4 W., 214. State v. Coella, 
28 P., 28; 3 W. 99. Frederick v. Territory, 26 P., 976; 2 W., 358. Johnson 
v. Tacoma Cedar Lumber Co., 29 P., 451; 3 W., 722. Meeker v. Gardella, 
1 W., 139; 23 P., 837. Cunningham v. Seattle, etc., Ry. Co., 3 W., 471; 28 
P., 745. 


§ 410. [355.] Requests to charge. Any party may, when the evi- 
dence is closed, submit in distinct and concise propositions the conclu- 
sions of fact which he claims to be established, or the conclusions of law 
which he desires to be adjudged, or both. They may be written and 
handed to the court, or, at the option of the court, oral, and entered in 
the judge’s minutes.—Code of 1881, § 222. 


$ 411. [356.] Judges to decide questions of law. All questions of 
law, including the admissibility of testimony, the facts preliminary to 
such admission, and the construction of statutes and other writings, and 
other rules of evidence, are to be decided by the court, and all discussions 
of law addressed to it.—Code of 1881, § 223. Constitution Art. 4, § 16. 


$ 412. [357.] Jury to decide questions of fact. All questions of 
fact, other than those mentioned in the section preceding, shall be decided 
by the jury, and all evidence thereon addressed to them.—Code of 1881, 


S$ 224. 


§ 413. [358.] View of premises by jury. Whenever in the opinion 
of the court it is proper that the jury should have a view of real property 
which is the subject of litigation, or of the place in which any material 
fact occurred, it may order the jury to be conducted in a body, in the cus- 
tody of a proper officer, to the place, which shall be shown to them by 
the judge, or by a person appointed by the court for that purpose. While 
the jury are thus absent, no person other than the judge, or person so ap- 
pointed, shall speak to them on any subject connected with the trial.— 
Code of 1881, § 225. 


Klepsch v. McDonald, 30 P., 991, 4 W., 436. 


§ 414. [359.] Judges may direct jurors not to be separated, etc. 
The jurors may be kept together in charge of a proper officer, or may, 
in the discretion of the court, at any time before the submission of the 
cause to them, be permitted to separate ; in either case they may be ad- 
monished by the court that it 1s their duty not to converse with any 
other person, or among themselves, on any subject connected with the 
trial, or to express am opinion thereon, until the case is finally submitted 
to them.—Code of 1881, § 226. 


§ 415. [360.] Illness of juror. If after the formation of the jury, and 
before verdict, a juror become sick so as to be unable to perform his duty, 
the court may order him to be discharged. In that case, unless the par- 
ties agree to proceed with the other jurors, a new juror may be sworn and 
the trial begin anew; or the jury may be discharged and a new jury then 
or afterwards formed.—Code of 1881, § 227. 
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§ 416. [361.] Juror may be a witness. A juror may be examined 
by either party as a witness, if he be otherwise competent. If he be not 
so examined, he shall not communicate any private knowledge or infor- 
mation that he may have of the matter in controversy to his fellow-jurors, 
nor be governed by the same in giving his verdict.—Code of 1881, § 228. 


§ 417. [362.] Custody of jury while deliberating. After hearing 
the charge, the jury may either decide in the jury-box or retire for delib- 
eration. If they retire, they must be kept together 1n a room provided 
for them, or some other convenient place, under the charge of one or more 
officers, until they agree upon their verdict, or are discharged by the 
court. The officer shall, to the best of his ability, keep the jury thus 
separate from other persons, without drink, except water, and without 
food, except ordered by the court. He must not suffer any communica- 
tion to be made to them, nor make any himself, unless by order of the 
court, except to ask them if they have agreed upon their verdict, and he 
shall not, before the verdict is rendered, communicate to any person the 
state of their deliberations or the verdict agreed on.—Code of 1881, § 229. 


Edwards v. W. T., 1 W. T., 195. 


$ 418. [363.] Food and lodging furnished at expense of county. 
If, while the jury are kept together, either during the progress of the 
trial or after their retirement for deliberation, the court order them to 
be provided with suitable and sufficient food and lodging, they shall be 
so provided by the sheriff, at the expense of the county.—Code of 1881, 
S 230. 

S 419. [364.] Pleadings and evidence may be taken into jury 
room. Upon retiring for deliberation, the jury may take with them the 
pleadings in the cause, and all papers which have been received as evi- 
dence on the trial (except depositions), or copies of such parts of public 
records or private documents given in evidence as ought not, in the opin- 
ion of the court, to be taken from the person having them in possession. 
Code of 1881, § 231. 


Doctor Jack v. Territory, 2 W. T. r01; 3 P. 832. Edwards v. Territory, 1 W. T. 
195. Meeker v. Gardella et al., 23 P. 837; 1 W. 139. 


§ 420. [365.] Further instruction on jury’s request. After the 
jury have retired for deliberation, if they desire to be informed of any 
point of law arising in the case, they may require the officer having them 
in charge to conduct them into court. Upon their being brought into 
court the information required shall be given in the presence of, or after 
notice to, the parties or their attorneys.—Laws of 1891, p. 103, § I. 


§ 421. [366.] When jury may be discharged before verdict. The 
jury may be discharged by the court on account of the sickness of a ju- 
ror, or other accident or calamity requiring their discharge, or by consent 
of both parties, or after they have been kept together until it satisfactorily 


appears that there is no probability of their agreeing.—Code of 1881, § 
233. 

§ 422. [367.] When jury discharged, action for trial anew. In all 
cases where a jury are discharged or prevented from giving a verdict, by 
reason of accident or other cause, during the progress of the trial, or after 
the cause is submitted to them, the action shall thereafter be for trial 
anew.—Laws of 1891, p. 104, § 2. 
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§ 423. [368.] Court deemed open while jury out. While the jury 
are absent the court may adjourn from time to time, in respect to other 
business, but it is nevertheless to be deemed open for every purpose con- 
nected with the cause submitted to the jury until a verdict is rendered or 
the jury discharged. A final adjournment of the court discharges the 
jury.—Code of 1881, § 235. 


§ 424. [369.] Names to be called after agreement, etc. When the 
jury have agreed upon their verdict they shall be conducted into court by 
the officer having them in charge. ‘Their names shall then be called, and 
if all do not appear, the rest shall be discharged without giving a verdict. 
—Code of 1881, § 236. 


S 425. [370.] Manner of rendering verdict. If the jury appear, 
they shall be asked by the court or the clerk whether they have agreed 
upon their verdict, and if the foreman answer in the affirmative, he shall 
on being required declare the same.—Code of 1881, § 237. 


S 426. [371.] Jury may be polled at request of either party. 
When a verdict is given and before it is filed, the jury may be polled at 
the request of either party, for which purpose each shall be asked whether 
it is his verdict ; if any juror answer in the negative, the jury shall be 
sent out for further deliberation. If the verdict be informal or insuff- 
cient, it may be corrected by the jury under the advice of the court, or 
the jury may again be sent out.— Code of 1881, § 238. 

Frost v. Lum. Co., 28 P. 915; 3 W. 241. 


§ 427. [372.] Verdict to bein writing and filed—Discharge of jury. 
When the verdict is given, and is such as the court may receive, and no 
juror disagree or the jury be not again sent out, the clerk shall file the 
verdict. The verdict is then complete, and the jury shall be discharged 
from the case. The verdict shall bein writing, and under the direction 
of the court shall be substantially entered in the journal as of the day’s 
proceedings on which it was given.—Code of 1881, § 239. 


CHAPTER XXXI. 


VERDICT. 
ĝ 428. General and special verdicts. #431. Special verdict controls. 
ĝ 429. In actions for personal property dam- ¢ 432. Jury to assess amount of recovery, in 
ages may be assessed with value. what cases. 


¢ 430. When court may direct special verdict. 


S 428. [373.] General and special verdicts. The verdict of a jury 
is either general or special. A general verdict is that by which the jury 
pronounces generally upon all or any of the issues either in favor of the 
plaintiff or defendant. A special verdict is that by which the jury find 
the facts only, leaving the judgment to the court.—Code of 1881, Ñ 240. 


Meeker v. Gardella et al., 2 3P. 837; 1 W. 139. Meeker v. Johnson 28 P. 542; 3 
W. 247. 


S 429. [374.] In actions for personal property, damages may be 
assessed with value. In an action for the recovery of specific personal 
property, if the property has not been delivered to the plaintiff, or the de- 
fendant by his answer claim a return thereof, the jury shall assess the 
value of the property if their verdict be in favor of the plaintiff; or if 
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they find in favor of the defendant, and that he is entitled to a return 
thereof, they may at the same time assess the damages, if any are claimed 
in the complaint or answer, which the prevailing party has sustained by 
reason of the detention or taking and withholding such “si sank —Code 
of 1881, § 241. 
Meeker v. Johnson, 3 W. 247; 28 P. 542. Quinn v. Park & Lacy Machihery Co., 
31 P. 866; 5 W. —. 


S 430. [375.] When court may direct special verdict. In every ac- 
tion for the recovery of money only, or specific real property, the jury, 
in their discretion, may render a general or special verdict. In all other 
cases, the court may direct the jury to find a special verdict in writing 
upon all or any of the issues, and in all cases may instruct them, if they 
render a general verdict, to find upon particular questions of fact, to be 
stated in writing, and may direct a written finding thereon. The special 
verdict or finding shall be filed with the clerk and entered in the minutes. 
—Code of 1881, § 242. 

Columbia & C. R. R. Co. v. Hawthorne, 3 W. T. 353; 19 P. 25. Willey v. Mor- 
row, I W. T. 474. Pencil v. Ins. Co., 28 P. 1031; 3 W. 485. ` Stewart v. Wal- 
la Walla P. Co., 20 P. 605; 1 W. 521. 


§ 431. [376.] Special verdict controls. When a special finding of 
facts shall be inconsistent with the general verdict, the former shall con- 
trol the latter, and the court shall give the judgment accordingly.—Code 
of 1881, § 243. 


Willey v. Morrow, 1 W. T., 475. Stewart v. Wee Walla P. & P. Co., 1 W., 521; 
20 P., 605. 


§ 432. [377.] Jury to assess amount of recovery in what cases. 
When a verdict is found for the plaintiff in an action for the recovery of 
money, or for the defendant when a set-off for the recovery of money is 
established beyond the amount of the plaintiff’s claim as established, 
the jury shall also assess the amount of the recovery; they may also, 
under the direction of the court, assess the amount of the recovery when 
the court gives judgment for the plaintiff on the pleadings.—Laws of 
1891, P. 104, § 3. 

N 


CHAPTER XXXII. 


TRIAL BY THE COURT. 


3 433. In what cases trial by court. $ 435. Conduct of trial — Findings deemed ver 
¢ 434. Findings of fact and conclusionsof law. dict. 


§ 433. [378.] In what cases trial by court. Trial by jury may, with 
the assent of the court, be waived by the several parties in the manner 
following : 

1. By failing to appear at trial ; 

2. By written consent, in person or by attorney, filed with the clerk ; 

3. By oral consent in open court, entered in the minutes.—Code of 
1881, § 245. 

Stetson & Post Mill Co. v. McDonald, 32 P., 108. 


§ 434. [379.] Findings of fact and conclusion of law. Upon the 
trial of an issue of fact by the court, its decisions shall be given in writ- 
ing and filed with the clerk. In giving the decision, the facts found and 
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the conclusions of law shall be separately stated. Judgment upon the 
decision shall be entered accordingly.—Code of 1881, § 246. 


Calhoun v. Gilliland, 2 W T., 174; 2 P., 355. Eakin v. McCraith, 2 W. T., 112; 
3 P., 838. Willey v. Morrow, 1 W. T., 474. Baker v. McAllister, 2 W. T., 
48; 3 P. 581. King Co. v. Hill, 25 P., 451; 1 W., 404. Bard v. Kleeb, 25 P., 
467; 27 P., 273; 1 W., 371. Sadler v. Niesz, 30 P., 630; 5 W., — 


S 435. [380.] Oonduct of trial—Findings deemed verdict. The 
order of proceedings on a trial by the court shall be the same as provided 
in trials by jury. The finding of the court upon the facts shall be 
deemed a verdict, and may be set aside in the same manner and for the 
ge reason, as far as applicable, and a new trial granted.— Code of 1881, 

247. 

Reynolds v. Hopper, 26 P., 221; 2 W., 185. Enos v. Wilcox, 28 P., 364; 3 W., 
46. Willey v. Morrow, 1 W. T., 474. Sharpstein v. Isham, 1 W. T., P. 243. 
Kilroy v, Mitchell, 2 W., 407; 26 P., 865. 


CHAPTER XXXIII. 
TRIAL BY REFEREE. 


& 
g 436. All issues may be referred by written 2 440. When and what challenges allowed. 
consent. 2? 441. Conduct of trial same as by court. 
f 437. In what cases reference may be ordered 3 442. Contents of referee’s report. 
without consent. ¢ 443. Motion on report. 
¢ 438. To whom reference may be ordered. ¢ 444. Court may affirm, modify or set aside 
¢ 439. Referee's qualifications. report. 


S 436. [381.] All issues may be referred by written consent.—All 
or any of the issues in the action, whether of fact or law, or both, may be 
referred upon the written consent of the parties; but either party shall 
have the right in an action at law, upon an issue of fact, to demand a 
trial by jury.— Code of 1881, § 248. 


$ 437. [382.] In what cases reference may be ordered without 
consent. Where the parties do not consent, the court or judge may, 
upon the application of either, direct a reference in all cases formerly cog- 
nizable in chancery in which reference might be made: 

1, When the trial of an issue of fact shall require the examination of 
a long account on either side, in which case the referees may be directed 
to hear and decide the whole issue, or to report upon any specific ques- 
tion of fact involved therein ; or 

2. When the taking of an account shall be necessary for the informa- ° 
tion of the court, before judgment upon an issue of law, or for carrying a 
judgment or order into effect ; or 

3. When a question of fact, other than upon the pleadings, shall arise, 
upon motion or otherwise, in any stage of the action ; or 

4. When it is necessary for the information of the court in a special 
proceeding.—Code of 1881, § 249. 


S$ 438. [383.] To whom reference may be ordered. A reference 
may be ordered to any person or persons, not exceeding three, agreed 
upon by the parties. If the parties do not agree, the court or judge may 
appoint one or more, not exceeding three.— Code oy 1881, § 250. 
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S 439. [384.] Referees’ qualifications. When the appointment of 
referees is made by the court or judge, each referee shall be: 
I. Qualified as a juror as provided by statute. 
2. Competent as juror between the parties. 
. 3. A duly admitted and practicing attorney.—Code of 1881, § 251. 


S$ 440. [385.] When and what challenges allowed. When the ref- 
erees are chosen by the court, each party shall have the same right of 
challenge as to such referees, which shall be made and determined in the 
same manner and with like effect as in the formation of juries, except 
that oo party shall be entitled to a peremptorychallenge.—Code of 
1881, § 252. 


S 441. [386.] Conduct of trial same as by court. Subject to the 
limitations and directions prescribed in the order of reference, the trial 
by referees shall be conducted in the same manner as a trial by the court. . 
They shall have the same power to grant adjournments, administer oaths, 
preserve order, punish all violations thereof upon such trial, compel the 
attendance of witnesses, and to punish them for non-attendance or refusal 
to be sworn or testify, as is possessed by the court.—Code of 1881, § 253. 


$ 442. [387.] Contents of referees’ report. The report of the 
referees shall state the facts found, and when the order of reference in- 
cludes an issue of law, it shall state the conclusions of law separately 
from the facts. The referees shall file with their report the evidence re- 
ceived upon the trial. If evidence offered by either party shall not be ad- 
mitted on the trial, and the party offering the same except to the decision 
rejecting such evidence at the time, the exceptions shall be noted by the 
referees, and they shall take and receive such testimony and file it with 
the report. Whatever judgment the court may give upon the report, it 
shall, when it appears that such evidence was frivolous and inadmissible, 
require the party at whose instance it was taken and reported to pay all 
costs and disbursements thereby incurred.— Code of 1881, § 254. 


Ferry v. King Co., 26 P. 537; 2 W. 337. Park v. Mighill 29 P. 556; 3 W. 737. 


S 443. [388.] Motion on report. The report shall be filed with the © 
clerk. If it be filed in term time, either party may, within such time as 
may be prescribed by the rules of the court, or by special order, move to 
set the same aside, or for judgment thereon, or such order or proceeding 
as the nature of the case may require. If the report be filed in vacation 
the T) proceedings may be had at the next term following. Code of 
1881, § 255. | 


S 444. [389.] Court may affirm, modify, or set aside report. The 
court may affirm or set aside the report, either in whole or in part. If it 
affirms the report, it shall give judgment accordingly. If the report be 
set aside, either in whole or in part, the court may make another order 
of reference, as to all or so much of the report as is set aside, to the orig- 
inal referees or others, or it may find the facts and determine the law 
itself and give judgment accordingly. Upon a motion to set aside a 
report, the conclusions thereof shall be deemed and considered as the 
verdict of the jury. Code of 1881, § 256. 


King Co. v. Hill, 25 P. 451; 1 W. 407. Ferry v. King Co., 26 P. 538; 2 W. 337. 
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CHAPTER XXXIV. 


EXCEPTIONS. | 
9445. Exception defined. ? 449. Exception to charge to jury. 
¢ 446. No form mecessary—When particulars ¢ 450. Exception not necessary after objection 
required. to evidence. | 
2447. When exception unnecessary. ĝ 451. Exceptions in other cases to be noted. 
¢ 448. Exceptions to reports, findings, etc., ¢ 452. Exceptions reviewed on appeal or on 
may be oral or written and filed motion for new trial. 


within five days. 


S 445. Exception defined. An exception is a claim of error in a 
ruling or decision of a court, judge or other tribunal or officer exercising 
judicial functions, made in the course of an action or proceeding or after 
judgment therein. —Laws of 1893, P. III, § I. 


S 446. [391.] No form necessary—When particulars required. No 
particular form of objections or exceptions is required. ‘The objection 
must be stated with so much of the evidence or other matter as is neces- 
sary to explain it, and no more. But when the exception is to the ver- 
dict or decision, upon the ground of the insufficiency of the evidence to 
sustain it, the objection must specify the particulars in which such evi- 
dence is alleged to be insufficient. Code of 1881, § 251—Laws of 1885-6, 
p. 70, § I. 

Brown & Co. v. Forest, 1 W. T., 201. City of Seattle v. Buzby, 2 W. T. 25, 3 P., 
180, Smith v. United States, 1 W. T., 262. Oregon R. & N. Co. v. Galliher, 
2 W. T., 70, 3 P., 615. Tolmie v, Dean, 1 W. T., 46. Fox v. Territory, 2 
W. T., 297, 5 P., 603. Yelm Jim v. W. T., 1 W., 547. 


S 447. When exception unnecessary, It shall not be necessary or 
proper to take or enter an exception to any ruling or decision mentioned 
in section one of this act, which is embodied in a written judgment, order 
or journal entry in the cause. But this section shall not apply to the re- 
port of a referee or commissioner, or to findings of fact or conclusions of 
law in a report or decision of a referee or commissioner, or in a decision of 
a court or judge upon a cause or part of a cause, either legal or equitable 
tried without a jury.—Zaws of 1893, P. 112, § 2. 


S 448. Exceptions to report, findings, etc., may be oral or written, 
and filed within five days. Exceptions to the report of a referee or 
commissioner, or to findings of fact or conclusions of law in a report or 
decision of a referee or commissioner, or in a decision of a court or judge 
upon a cause or part of a cause, either legal or equitable, tried without a 
jury, may be taken by any party, either by stating to the judge, referee 
Or commissioner when the report or decision is signed,-that such party 
excepts to the same, specifying the part or parts excepted to, (whereupon 
the judge, referee or commissioner, shall note the exceptions in the margin 
or at the foot of the report or decision); or by filing like written excep- 
tions within five days after the filing of the report or decision, or, where 
the report or decision is signed subsequently to the hearing, and in the 
absence of the party excepting, within five days after the service on such 
party of a copy of such report or decision, or of written notice of the filing 
thereof. Laws of 1893, p. 112, § 3. 


$ 


S 449. Exception to charge to jury. Exceptions to a charge to a 
jury, or to a refusal to give as a part of such charge instructions requested 
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in writing, may be taken by any party by stating to the court, after the 
jury shall have retired to consider of their verdict, and, if practicable, 
before the verdict has been returned, that such party excepts to the same, 
specifying, by numbers of paragraphs or otherwise, the parts of the charge 
excepted to, and the requested instructions the refusal to give which is 
excepted to; whereupon the judge shall note the exceptions in the min- 
utes of the trial, or cause the stenographer, (if one is in attendance, ) so to 
note the same. Laws of 1893, p. 112, § 4. 


Meeker v. Gardella, 1 W. 139; 23 P. 837. See cases cited under section 409. 


§ 450. Exception not necessary after objection to evidence. Ex- 
ceptions to any ruling upon an objection to the admission of evidence, 
offered in the course of a trial or hearing, need not be formally taken, but 
the question put or other offer of evidence, together with the objection 
thereto and the ruling thereon, shall be entered by the court, judge, 
referee or commissioner, (or by the stenographer, if one is in attendance, ) 
in the minutes of the trial or hearing, and such entry shall import an 
exception by the party against whom the ruling is made. Laws of 1893, 
p. 112, § 5. 


§ 451. Exception in other cases to be noted. Exceptions to any 
ruling or decision made in the course of a trial or hearing, or in the pro- 
gress of a cause, except those to which it is provided in this act that no 
exception need be taken and those to which some other mode of excep- 
tion is in this act prescribed, may be taken by any party by stating to the 
court, judge, referee or commissioner making the ruling or decision, 
when the same is made, that such party excepts to the same ; whereupon 
such court, judge, referee or commissioner shall note the exception in the 
minutes of the trial, hearing or cause, or shall cause the stenographer (if 
one is in attendance) so to note the same.—Zaws of 1893, p. 113, § 6. 


§ 452. Exception reviewed on appeal or on motion for new trial. 
Alleged error in any order, ruling or decision to which it is provided in 
this act that no exception need be taken, or in any report, finding of fact, 
conclusion of law, charge, refusal to charge or other ruling or decision 
which shall have been excepted to by any party as prescribed in this act, 
shall be reviewed by the supreme court, upon an appeal taken by the par- 
ty against whom any such ruling or decision was made, or in which he 
has joined, from any other appealable order or from the final judgment in 
the cause, where such error, if found to exist, would materially affect the 
correctness of the judgment or order appealed from: Provided, The rul- 
ing or decision, the alleged error in which 1s sought to be so reviewed, 
together with the exception thereto if any, was a matter of record in the 
cause in the first instance, or before the hearing of the appeal has been 
brought into record in the manner prescribed in this act. And any such 
alleged error shall also be considered in the court wherein or by a judge 
whereof the same was committed, upon the hearing and decision of a 
motion for a new trial, a motion for judgment notwithstanding a verdict, 
or a motion to set aside a referee’s report or decision, made by a party 
against whom the ruling or decision to be reviewed was made, whether 
the alleged erroneous ruling or decision 1s a part of the record or not, 
where the alleged error, if found to exist, would materially affect the de- 
cision of the motion. But no exception to any appealable order or to any 
final judgment, shall be necessary or proper in order to secure a review 
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of such order or judgment upon direct appeal therefrom.—Laws of 1893, 
P. 13, $ 7. 

NoTE.—For the remainder of this act of 1893 relating to bills of exceptions and 
statements of fact, see Title X. It is placed there as it more properly con- 
cerns appeals. 

Emigh v. State Ins. Co., 3 W. 122; 27 P. 1063. 


CHAPTER XXXV. 
NEW TRIALS. 


¢ 453. Definition of new trial. @ ¢ 457. In what cases affidavits necessary. 
¢ 454. Upon what grounds granted. $458. Notice of intention must be filed within 
¢ 455. Grounds of motion may be stated as in two days atter verdict. 

statute. ¢@ 459. Contents of affidavit when newly dis- 
$ 456. When not granted because damages too covered evidence. 

small. 


S 453. [399.] Definition of new trial. A new trial is a re-examina- 
tion of an issue in the same court after a trial and decision by a jury, 
court or referees.—Code of 1881, § 275. 


S 454. [400.] Upon what grounds granted. The former verdict or 
other decision may be vacated and a new trial granted, on the motion of 
the party aggrieved, for any of the following causes materially affecting 
the substantial rights of such party : 

1. Irregularity in the proceedings of the court, jury, or adverse party, 
or any order of the court, or abuse of discretion, by which such party was 
prevented from having a fair trial. 

2. Misconduct of prevailing party or jury; and whenever any one or 
more of the jurors shall have been induced to assent to any general or 
special verdict to a finding on any question or questions submitted to the 
jury by the court, other and different from his own conclusions, and ar- 
rived at by a resort to the determination of chance or lot; such miscon- 
duct may be proved by the affidavits of one or more of the j jurors. 

3. Accident or surprise which ordinary prudence could not have guarded 
against. 

4. Newly discovered evidence, material for the party making the appli- 
cation, which he could not with reasonable diligence have discovered and 
produced at the trial. 

5. Excessive damages, appearing to have been given under the influ- 
ence of passion or prejudice. 

6. Error in the assessment of the amount of recovery, whether too 
large or too small, when the action is upon a contract, or for the injury or 
detention of property. 

7. Insufficiency of the evidence to justify the verdict or other decision, 
or that it 1s against law. 

8. Error in law occurring at the trial and excepted to at the time by the 
party making the application.— Code of 1881, § 276. 


Tolmie v. Dean, 1 W. T., 46. McKilver v. Manchester, 1 W. T., 255. Goodman 
v. Cody, 1 W. T., 329. Newberg v. Farmer, 1 W. T., 182. Jones v. Jenkin, 
3 W., 21, 27 P., 1022. Leschi v. Wash. Ter., 1 W. T., 14. Page v. Rodney, 
2 W., 461, 7 P., 895. 
$ 455. [401.] Grounds of motion may be stated as in statute. In 
no case of motion for a new trial hereafter made in the courts of this ter- 
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ritory shall it be necessary to specify the grounds thereof, otherwise than 
in the language of section 276 [454] of the Code of Washington Territory, 
specifying the grounds upon which a motion for a new trial may be made. 
Laws of 1887-8, p. 30, § 1. 


§ 456. [402.] When not granted because damages too small. A 
new trial shall not be granted on account of the smallness of damages in 
an action for an injury to the person or reputation, nor in any other action 
where the damages shall equal the actual pecuniary injury sustained. 
Code of 1881, § 277. 


§ 457. [403.] In what cases affidavits necessary. The motion fora 
new trial shall state the grounds or causes for which a new trial is asked, 
and if made for any of the causes mentioned in the first, second, third or 
fourth subdivision of section two hundred and seventy-six [454], the 
facts upon which it is based may be shown by affidavit. Code of 1881, 
S 278. | 
Lybarger v. State, 27 P. 448; 2 W. 562. Anderson v. State, 26 P. 267; 2 W. 183. 

§ 458. [404.] Notice of intention must be filed within two days 
after verdict. The party intending to move for a new trial must, within 
two days after the verdict of the jury, if the action was tried by a jury, or 
after notice of the decision of the court or referee, if the action was tried 
without a jury, file with the clerk and serve upon the adverse party a 
notice of his intention, designating the grounds upon which the motion 
will be made. If the motion is to be made upon afhdavits, the moving 
party must, within two days after serving the notice, or such further time 
as the court in which the action is pending, or a judge thereof, may allow, 
file such affidavit with the clerk, and serve a copy upon the adverse party, 
who shall have two days to file counter affidavits, a copy of which must 
be served upon the moving party. Laws of 1891, p. 102, § 1. 


Jones v. Wiley, 1 W. T. 603. 


$ 459. [405.] Contents of affidavit ‘where newly discovered evi- 
dence. Ifthe motion be supported by affidavits, and the cause be newly 
discovered evidence, the affidavits of any witness or witnesses, showing 
what their testimony will be, shall be produced, or good reasons shown 
for their non-production. Laws of 1891, p. 103, § 2. 


CHAPTER XXXVI. 


JUDGMENTS IN GENERAL. 


ĝ 460. Definition of judgment. ¢ 462. Inactions against several defendants. 
¢ 461. Against whom given—Extent. 


S$ 460. [406.] Definition of judgment. A judgment is a final deter- 
mination of the rights of the parties in the action.—Code of 1881, § 283. 


§ 461. [407.] Against whom given—-Extent. Judgment may be 
given for or against one or more of several plaintiffs, and for or against 
one or more of several defendants ; and it may, when the justice of the 
case requires it, determine the ultimate rights of the parties on each 
side, as between themselves. — Code of 1881, § 284. 


§ 462. [408.] In actions against several defendants. In an action 
against several defendants, the court may, in its discretion, render judg- 
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ment against one or more of them, whenever a several judgment is 
proper, leaving the action to proceed against the others.—Code of 1881, 
N 285. 
McCoy v. Bell, 20 P., 595; 1 W., 504. Lowman & Hanford S. & P. Co., ex parte, 
27 P., 232; 2 W., 427. 


CHAPTER XXXVII. 


JUDGMENT OF NONSUIT. 


@ 463. When judgment of nonsuit may be en- ¢ 465. Effect of nonsuit judgment. 
tered. 

f 464. Judgment on the merits in all other 
cases. 

§ 463. [409.] When judgment of nonsuit may be entered. An 
action may be dismissed, or a judgment of nonsuit entered, in the follow- 
ing cases : 

1. By the plaintiff himself, at any time, either in term time or in vaca- 
tion, before the jury retire to consider their verdict, unless set-off be in- 
terposed as a defense, or unless the defendant sets up a counterclaim to 
the specific property or thing which is the subject matter of the action. 

_ 2. By either party, upon the written consent of the other. 

3. By the court, when the plaintiff fails to appear on trial, and the de- 
fendant appears and asks for a dismissal. 

4. By the court, when, upon the trial and before the final submission 
of [the] case, the plaintiff abandons it. 

5. By the court, on the refusal or neglect of the plaintiff to make the 
necessary parties, after having been ordered by the court. 

6. By the court, on the application of some of the defendants, where 
there are others whom the plaintiff fails to prosecute with diligence. 

7. By the court, for disobedience of the plaintiff to an order concerning 
the proceedings in the action. 

8. By the court, upon motion of the defendant, when, upon the trial, 
the plaintiff fails to prove a sufficient cause for the jury.—Code of 1881, 
S 286. 

McDaniel v. Pressler, 29 P., 209; 3 W., 636. Ward v. Moorey, 1 W. T., 104. 
Harrington v. Miller, 31 P.; 325; 4 W., 808. Mace v. Guddis, 3 W. T., 125; 
13 P., 545. Waite v. Wingate, 30 P., 81; 4 W., 324; N. P. R. R. Co. v. 
Holmes, 3 W. T., 202; 18 P., 76. Burns v. Com. Bay, etc., Co., 30 P., 668; 4 
W., 558; Sayward v. Carloon. 23 P., 830; 1 W., 29. Tolmie v. Dean, r W. T., 46. 
Cattel v. Furgeson, 28 P., 756; 3 W., 541. Somerville v. Johnson, 28 P., 373. 
3 W., 141. Leibman v. McGraw, 28 P., 1107; 3 W., 520. Week v. Fremont 
Mill Co., 3 W., 629; 29 P., 215. Scotland v. Scotland, 4 W., 118; 29 P., 930. 


§ 464. [410.] Judgment on the merits in all other cases, In every 
case other than those mentioned in the last section, the judgment shall be 
rendered on the merits.—Code of 1881, § 287. 


Somerville v. Johnson, 28 P., 373; 3 W., 141. McDaniels v. Pressler, 29 P., 209; 
3 W., 636. 


§ 465. [411.] Effect of nonsuit judgment. When a judgment of 
nonsuit is given, the action is dismissed; but such judgment shall not 
have the effect to bar another action for the same cause.—Code of 1881, 
S$ 288. 
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CHAPTER XXXVIII. 


JUDGMENT BY DEFAULT. 
g 466. In what manner judgment given on ¢ 467. Default may be set aside. 
failure to answer. | 

§ 466. [412.] In what manner judgment given on failure to an- 
swer. Judgment may be had if the defendant fail to answer to the com- 
plaint, as follows: 

1. In any action arising on contract for the recovery of money only, the 
plaintiff may file with the clerk proof of personal service of the summons 
and complaint on one or more of the defendants. The court shall there- 
upon enter judgment for the amount claimed, against the defendant or 
defendants, or against one or more of the several defendants in the cases 
provided for in section sixty eight [202]. Where the defendant, by his 
answer, in any such action, shall not deny the plaintiff’s claim, but shall 
set up a counterclaim amounting to less‘than the plaintiff’s claim, judg- 
ment may be had by the plaintiff for the excess of said claim over the 
said counterclaim. | 

2. In other actions the plaintiff may, upon the like proof, apply to the 
court after the expiration of the time for answering, for the relief de- 
manded in the complaint. If the taking of an account:or of the proof 
of any fact be necessary to enable the court to give judgment, or to carry 
the judgment into effect, the court may take the account or hear the 
proof, or may, in its discretion, order a reference for that purpose. Where 
the action is for the recovery of damages, in whole or in part, the court 
may order the damages to be assessed by a jury; or if to determine the 
amount of damages, the examination of a long account be necessary, by 
a reference as above provided. If the defendant give notice of appear- 
ance in the action, before the expiration of the time for answering, he 
shall be entitled to five days’ notice of the time and place of application 
to the court for the relief demanded in the complaint. 

3. In [an] action where the service of the summons was by publication, 
the plaintiff, upon the expiration of the time for answering, may, upon 
proof of service by publication, apply for judgment; and the court must 
thereupon require proof of the demand mentioned in the complaint, and 
must require the plaintiff or his agent to be examined on oath respecting 
any payments that have been made to the plaintiff, or to any one for his 
use on account of such demand, and may render judgment for the amount 
which he 1s entitled to recover, or for such other relief as he may be en- 
titled to.— Code of 1881, § 289. 


Curry v. Spokane, 27 P., 477; 2 W., 54. Part v. Parfit, 30 P., 329; 4 W., 373. 
Dexter Horton v. Sparkman, 25 P., 1079; 2 W., 165. Bethel v. Robinson, 
30 P., 724; 4 W., 446. McCoy v. Bell, 20 P., 595; 1 W.. 504. Baker v. 
Pruett, 3 W. T., 474-595; 19 P., 149. State v. Hunter, 30 P., 642; 4 W., 651. 
Paxton v. Daniel, 23 P., 441; 1 W., 19. Sayward v. Carlson, 23 P., 830; I 
W., 29. Walla Walla, etc., Co. v. Budd, 2 W. T., 336; 7 P., 896. 


§ 467. [413.] Default may be set aside. The court may, in its dis- 
cretion, before final judgment, set aside any default, upon affidavit showing 
good and sufficient cause, and upon such terms as may be deemed reason- 
able.—Code of 1881, § 290. 


Myers v. Landrum, ə P., 33; 4W., 762. Curry v. Spokane, 27 P., 477; 2 W., 543. 
i 
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CHAPTER XXXIX. 
JUDGMENT BY CONFESSION. 


¢ 468. Defendant may confess judgment in r 472. Judgment without action and for debt 
any case. due or to become due. 

8 469. How corporations and minors may con- ¢ 473. Statement for judgment by confession. 
fess. ¢ 474. Court must approve sufficiency of state- 

#470. Defendants jointly liable may confess ment. 


for all. 
3 471. Confession and assent to be in writing 
and acknowledged. 


§ 468. [414.] Defendant may confess judgment in any case. On 
the confession of the defendant, with the assent of the plaintiff or his at- 
torney, judgment may be given against the defendant in any action be- 
fore or after answer, for any amount or relief not exceeding or different 
from that demanded in the complaint.— Code of 1881, § 291. 


S 469. [415.] How corporations and minors may confess. When 
the action is against the territory, a county or other public corporation 
therein, or a private corporation, or a minor, the confession shall be made 
by the person who at the time sustains the relation to such territory, cor- 
poration, county or minor as would authorize the service of a notice up- 
on him; or in the case of a minor, if a guardian for the action has been 
appointed, then by such guardian; in all other cases the confession shall 
be made by the defendant in person.—Code of 1881, § 292. 


§ 470. [416.] Defendants jointly liable may confess for all. When 
the action is upon a contract, and against one or more defendants jointly 
liable, judgment may be given on the confession of one or more defend- 
ants, against all the defendants thus jointly liable, whether such 
defendants have been served or not, to be enforced only against their 
joint property and against the joint and separate property of the defend- 
ant making the confession. — Code of 1881, § 293. 


S 471. [417.] Confession and assent to be in writing and acknowl- 
edged. The confession and assent thereto shall be in writing and sub- 
scribed by the parties making the same, and acknowledged by each 
before some officer authorized to take acknowledgments of deeds. Code 


of 1881, § 294. 


8 472. [418.] Judgment without action, and for debt due or to be- 
come due. A judgment by confession may be entered without action, 
either for money due or to become due, or to secure any person against 
contingent liability on behalf of the defendant, or both, in the manner 
prescribed by this chapter.—Code of 1881, § 295. 


S 473. [419.] Statement for judgment by confession. A statement 
in writing shall be made, signed by the defendant and verified by his 
oath, to the following effect: 

1. It shal] authorize the entry of judgment for a specified sum. 

2. If it be for money due or to become due, it shall state concisely the 
facts out of which the indebtedness arose, and shall show that the sum 
confessed to be due, is justly due or to become due. 

3. If it be for the purpose of securing the plaintiff against a contingent 
liability, 1t shall state concisely the facts constituting the liability, and 
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show that the sum confessed therefor does not exceed the same. Code of 
1881, $ 296. 


$ 474. [420.] Court must approve sufficiency of statement. The 
statement must be presented to the district court, or a judge thereof, and 
if the same be found sufficient, the court or judge shall indorse thereon 
an order that judgment be entered by the clerk; whereupon it may be 
filed in the office of the clerk, who shall enter a judgment for the amount 
confessed, with costs. Execution may be issued and enforced thereon in 
the same manner as upon judgments in other cases.—Code of 1881, § 297. 


CHAPTER XL. 
SUBMITTED CASES. 


$475. Parties may submit controversy without 4476. Judgment thereon asin other cases. 
action. #477. Judgment enforced asin other cases. 


S$ 475. [421.] Parties may submit controversy without action. 
Parties to a question in difference which might be the subject of a.civil 
action may, without action, agree upon a case containing the facts upon 
which the controversy depends, and present a submission of the same to 
any court which would have jurisdiction if an action had been brought. 
But it must appear by afhdavit that the controversy is real, and the pro- 
ceedings in good faith to determine the rights of the parties. The court 
shall thereupon hear and determine the case and render judgment thereon 
as if an action were pending. Code of 1881, § 298. 


$ [476.] 422. Judgment thereon as in other cases. Judgment shall 
be entered in the judgment-book as in other cases, but without costs for 
any proceedings prior to the trial. The case, the submission and a copy 
of the judgment shall constitute the judgment roll. Code of 1881, § 299. 


S [477.] 423. Judgments enforced as in other cases. The judg- 
ment may be enforced in the same manner as if it had been rendered in 
an action, and shall be in the same manner subject to appeal. Code of 
1881, § 300. | 


CHAPTER XLI. 
ARBITRATION AND AWARD. 


¢ 478. All questions except title to real estate $ 484. Powers of arbitrators. 


may be submitted. ¢ 485. Rules of evidence. 
?479. Agreement to arbitrate must be in ¢ 486. Contempts punishable as in justices’ 
writing. courts. 
¢ 480. Proceedings of arbitrators. 8487. Costs to be taxed against losing 
3 481. Arbitrators’ fees, three dollars per day— party. 
Five dollars fine for absence. ¢ 488. Award, when affirmed, has effect of 
§ 482. Exceptions to award. | | judgment. 


§ 483. Court may order amendment of award. 


$ 478. [424.] All questions except titles to real estate may be sub- 
mitted. All persons desirous to end, by arbitration, any controversy, 
suit or quarrel, except such as respect the title to real estate, may submit 
their difference to the award or umpirage of any person or persons mutu- 
ally selected.—Code of 1881, § 264. 
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$ 479. [425.] Agreement to arbitrate must be in writing. Said 
agreement to arbitrate shall be in writing, signed by the parties, and may 
be by bond in any sum, conditioned that the parties entering into said 
submission shall abide the award.— Code of 1881, § 265. 


§ 480. [426.] Proceedings of arbitrators. The said arbitrators shall 
be duly sworn to try and determine the cause referred to them, and a just 
award make out, under the hands and seals of a majority of them, agree- 
ably to the terms of the submission. Said award, together with the 
written agreement to submit, shall be sealed up by the arbitrators and de- 
livered to the party in whose favor it shall be made, who shall deliver the 
same, without breaking the seal, to the clerk of the superior court of the 
district including the county wherein said arbitration is held, who shall 
enter the same on record in his office. A copy of the award, signed by 
said arbitrators, or a majority of them,.shall also be delivered to the party 
in whose favor it is rendered} who shall, if the matter be not settled, serve 
a copy of thesame on the adverse party, and if no exceptions be filed 
against the same within twenty days after such service, judgment shall 
be entered as upon the verdict of a jury, and execution may issue thereon, 
and the same proceedings [may be had] upon said award, with like effect 
as though said award were a verdict in a civil action. —Laws of 1891, P. 
104, 5 I. T © 

Tacoma Co. v. Cumings, 31 P. A 943, 5 W. | 


§ 481. [427.] Arbitrators’ fees three dollars per day—Five dollars 
fine for absence. The arbitrators chosen under the provisions of this 
chapter shall each be allowed three dollars per day, to be taxed with oth- 
er costs of suit; but if either party fail to appear on the day agreed up- 
on for the arbitrators to meet, said party shall be liable for all costs ac- 
cruing that day unless his absence was unavoidable, and shall be so 
established to the satisfaction of said arbitrators. And any arbitrator 
failing to attend on the day appointed, unless delayed by sickness or un- 
avoidable accident, shall forfeit and pay the sum of five dollars to the 
school fund of the county, to be recovered by action before a justice of 
the peace, in the name of the county commissioners of the county.— 
Code of 1881, § 267. 


§ 482. [428.] Exception to award. The party against whom an 
„award may be made, may except in writing thereto for either of the fol- 
lowing causes : 

1. That the arbitrator or umpire misbehaved themselves in the case. 

2. That they committed an error in fact or law. 

3. That the award was procured by corruption or other undue means. 
— Code of 1881, § 268. 


Bachelder v. Wallace, tw W. T., 107. 


S 483. [429.] Court may ee amendment of award. If upon ex- 
ceptions filed, it shall appear to the said superior court that the arbitrators 
have committed error in fact or law, the court may refer the cause back 
to said arbitrators, directing the amendment of said award forthwith, re- 
turnable to said court, and on the failure so to correct said proceedings, 
the court shall be possessed of the case and proceed to its determination. 
—Laws of 1891, p. 105, § 2. 


§ 484. [430.] Powers of arbitrators. Arbitrators, or a majority of 
them, shall have power: 
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1. To compel the attendance of witnesses duly notified by either party 
and to enforce from either party the production of all such books, papers 
and documents as they may deem material to the cause. 

2. To administer oaths or affirmations to witnesses. 

3. To adjourn their meetings from day to day, or for a longer time, and 
also from place to place, if they think proper. 

4. To decide both the law and the fact,that may be involved in the 
cause submitted to them.—Code of 1881, §'270. 


S 485. [431.] Rules of evidence. The la sin force in this territory 
relating to evidence and the manner of procvfing, the attendance of wit- 
nesses, shall govern in arbitrations.—Code of 188r, § 271. 


X 486. [432.] Contempts punishable as in justices’ court. The law 
governing proceedings for contempt, in thd trial ef: cases before justices 
of the peace, so fay as Xhe/Sanfewmay be applicable; shall apply to the 
proceedings before arbitraters.--Cod@ef 1891, § 272. S 

§ 487. [433.] Costs to be taxed against losing party: .-The costs of 
witnesses, and other fees in t 


Ni case, Shall ‘ke taxed against. {lje losing 


party; said fees-shall bàindorsed upon the award, and when saje award 


is afhrmed as the judgmant of the district cout, execution shalf issue 


therefor as for costs in civiXactions.—Cage of 1831, § 273. “. 


S 488. [434] Award, whe? ; 


tfirmed, has-effect of judgment. Stich 
award, when so affirmed, shall ke } 
of the district court, and a tran ` 


qı all respects like any other judgment 
of such judgment, or execution 

issued thereon, recerded in the county ar 

as other judgmentsshall be a lien upor 

of 1881, § 274. : 

AN PTER XLII. 


ditor’s office in the same manner 
| | a 
MODE OF WAKING AIND.ENTERING JUDGMENTS. 


iy 


8 


agl estate in said county.— Code 


$ 489. Judgment to be entered within fiķe $ %92. Judgment may include value and dam- 
days after verdict. ages in actions of replevin. 

3 490. Motion for new~trjal, etc., may be called f 493. Judgment to be entered in journal. 
up by either party ĝ 494. Judgment roll. 

¢ 491. Judgment for defendant iq case of set- ¢ 495. Indorsement on judgment roll. 
off. 


$ 489. [435.] Judgment 


entered within five days after ver- 
ict. When atrial by jptyphe nad judgment shall be entered in 
conformity to the verdict Withnn five day er the filing of the verdict, 
unless a motion for a new trial shall have beém filed, or unless the court 
order the case to be reserved for argument or further consideration, or 
grant a stay of proceedings. In allether cases the judgment shall be 
entered on the day when it is given.™Laws of 1891, p. 76, § 1. 


$ 490. [436.] Motion for new trial, etc. may be called up by either 
party. When the case is reserved for argument or further consideration, 
as mentioned in the last section, it may be Ð ht by either party before 
the court for argument.—Laws of 1891, P. 77, § 2. 

§ 491. [437.] Judgment for defendant in case of set-off. If aset- 
off established at the trial exceed the plaintiff’s demand so established, 
judgment for the defendant shall be given for the excess; or if it appear 
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that the defendant 1s entitled to any affirmative relief, judgment shall be 
given accordingly.—-Code of 1881, § 303. 


S 492. [438.] Judgment may include value and damages in action 
of replevin. In an action to recover the possession of personal property, 
judgment for the plaintiff may be for the possession or value thereof, 
in case a delivery cannot be had,.and damages for the detention. If the 
property has been delivered ta‘ the plaintiff, and the defendant claim a 
return thereof, judgment for the: defendant may be for a return of the 
property, or the value therepf;,im case a return cannot be had, and dam- 
ages for taking and withholding the same.—Code of 1881, § 304. 


See section 429. 


§ 493. [439.] Judgments to be entered in journal. All judgments 
shall be entered by the clerk, subject to the direction of the court, in the 
journal, and shall ‘specify clearly the amount to be recovered, the relief 
granted, or other determination of the action.—Code of 1881, § 305. 


Eakin y- MeCraith, 2 W. T. 112; 3 P. 838. 


§ 494.. [446.] Judgment roll. Immediately after entering the judg- 
ment, the clerk shall attach the following papers in the case, which shall 
constitute the judgment roll : 

1, If the complaint has not been answered by any defendant and no 
pleading has been filed by an intervenor, he shall attach together in the 
order of their filing, issuing and entry, the complaint, summons and 
proof of service, and a copy of the entry of judgment. 

2. In all other cases he shall attach together in like manner the sum- 
mons and proof of service, the pleadings, bill of exceptions, all orders 
relating to change of parties, together with a copy of the entry of judg- 
ment and all other journal entries or orders in any way involving the 
merits and necessarily affecting the judgment. — Laws of 1891, P. 77, $ 3. 


§ 495. [447.] Indorsement on judgment roll. In all cases the clerk 
shall attach upon the outside of the judgment roll a blank sheet of paper, 
upon which he shall indorse the name of the court, the title of the action, 
for whom judgment was given, and the amount or nature thereof and the 
date of its entry.— Laws of 1891, P. 77, § 4. 


CHAPTER XLIII. 
PROCEEDINGS AGAINST JOINT DEBTORS. 


¢ 496. Joint debtors not served may be sum- ¢ 499. Defendant -may answer as in other 
moned after judgment. cases. 
¢ 497. Contents of summons in such cases. ¢ 500. Pleadings in such cases. 
¢ 498. Affidavit must accompany summons. ĝ sor. Trial—Verdict must not exceed amount 
uncollected. 


§ 496. [440.] Joint debtors not served may be summoned after 
judgment. When a judgment is recorded against one or more of several 
persons jointly indebted upon an obligation by proceeding as provided in 
section sixty-eight of this act, [202] such defendants who were not orig- 
inally served with the summons, and did not appear to the action, may 
be summoned to show cause why they should not be bound by the judg- 
ment, in the same manner as though they had been originally served 
with the summons.—Code of 1881, § 314. 
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8 497. [441.] Contents of summons in such cases. The summons, 
as provided in the last section, must describe the judgment, and require 
the person summoned to show cause why he should not be bound by it, 
and must be served in the same manner and returnable within the same 
time, as the original summons. It is not necessary to file a new com- 
plaint.— Code of 1881, § 315. 


§ 498. [442.] Affidavit must accompany summons. The summons 
must be accompanied by an affidavit of the plaintiff, his agent, represent- 
ative, or attorney, that the judgment, or some part thereof, remains un- 
satisfied, and must specify the amount due thereon. —Code of 1881, § 316. 


$ 499. [443.] Defendant may answer a$ in other cases. Upon the 
service of such summons and afhdavit, the defendant may answer within 
the time specified therein, denying the judgment, or setting up any de- 
fense which may have arisen subsequently to the taking of the judgment, 
or he may deny his liability on the obligation upon which the judgment 
was rendered, except a discharge from such liability by the statute of 
limitations. — Code of 1881, § 317. 


$ soo. [444.] Pleadings in such cases. If the defendant in his 
answer deny the judgment, or set up any defense which may have arisen 
subsequently, the summons, with the afhdavit annexed, and the answer, 
constitute the written allegations in the case; if he deny his liability on 
the obligation upon which the judgment was rendered, a copy of the 
original complaint and judgment, the summons with the afħdavit an- 
nexed, and the answer constitute such written allegations.—Code of 1881, 


S 318. 


§ sor. [445.] Trial—Verdict must not exceed amount uncollected. 
The issue formed may be tried as in other cases, but when the defendant 
denies in his answer any liability on the obligation upon which the judg- 
ment was rendered, if a verdict be foGnd against him, it must not exceed 
the amount remaining unsatisfied on such original judgment, with interest 
thereon.— Code of 1881, § 319. 


Western M. & L. Co. v. Blanchard, 23 P. 389; 1 W. 230. 


CHAPTER XLIV. 
COSTS, DISBURSEMENTS AND FEES. 


é 502. Attorney’s fees left to agreement—aAl- ¢ 513. Plaintiff must pay costs if recovery does 
lowances termed costs. not exceed tender. 

¢ 503. Attorneys fee allowed in judgments on ¢ 514. Same where amount is deposited. 
promissory notes and mortgages. .2 515. Costs in justice courts on appeal. 

f 504. Prevailing party entitled to costs— Ex- ĝ 516. Costs against guardian of infant plain- 
cept. tiff. 

@ 505. Limitation of costs in personal actions. ¢517. Costs against executors, etc. 

¢ 5%. Costs allowed in but one action where @ 518. Assignee after action begun is liable for 
defendants sued separately. costs. 

ĝ 507. Defendant shall recover costs where #519. State and county liable for costs. 
plaintiff does not. ¢ 520. Costs on revisory proceedings. 

f 508. Separate defendants entitled to costs. ¢ 521. Costs in supreme court—When discre- 

¢ 509. Amount of costs as attorney’s fees. tionary. 

f sio. Disbursements — Cost-bill to be filed $ 522. Discretionary where not prescribed. 

F within ten days. ĝ 523. Retaxation of costs. 
f 511. Referee’s fees five dollars per day. ¢ 524. Security for costs in case of non-resi- 
g 512. Costs on postponement of trial. dents. 
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#525. Fees of officers relating to actions. | 2530. Mileage of officers—How computed. 
$ 526. Witness entitled to fees and mileage. ĝ 531. Fees where none are provided.. 
¢ 527. No fees allowed attorney as witness. ¢ 532. All feesin advance when demanded or 
$ 528. Folio, one hundred words—Filing in- no official act required. 
cludes certificate. . $ 533. ‘Itemized bill for services rendered. 


#529. Mileage only for most distant service. 


§ 502. [823.] Attorney’s fees left to agreement — Allowances 
termed costs. The measure and mode of compensation of attorneys and 
counselors shall be left to the agreement, expressed or implied, of the 
parties, but there shall be allowed to the prevailing party upon the judg- 
ment certain sums by way of indemnity for his expenses in the action, 
which allowances are termed costs. — Code of 1881, § 505. 


§ 503. [803.] Attorneys’ fees allowed in judgments on promissory 
notes and mortgages. In all judgments on promissory notes and simi- 
lar instruments in writing, whether secured by mortgage or not, an at- 
torney’s [fee] may be allowed when specially contracted to be paid by the 
terms of the note or mortgage in any amount so specially contracted. — 
Laws of 1891, p. 83, § 1. 


§ 504. [824.] Prevailing party entitled to costs—except. In any 
action in the superior court of Washington, the prevailing party shall be 
entitled to his costs and disbursements ; but the plaintiff shall in no case 
be entitled to costs taxed as attorneys’ fees in actions within the jurisdic- 
tions of a justice of the peace, when commenced in the superior court.— 


Laws of 1889-90, P. 337, § 1. 
Mead v. French, 29 P., 833, 4 W., 14. 


§ 505. [825.] Limitation of costs in personal actions. In an action 
for an assault and battery, or for false imprisonment, libel, slander, ma- 
licious prosecution, criminal conversation or seduction, if the plaintiff 
recover less than ten dollars, he shall be entitled to no more costs of dis- 
bursements than the damage recovered.— Code of 1881, § 508. 


Mead v. French, 29 P., 833, W. 4, 13. 


§ 506. [826.] Costs allowed in but one action where defendants 
sued separately. When several actions are brought on one bond, un- 
dertaking, promissory note, bill of exchange, or other instrument in 
writing, or in any other case for the same cause of action. against several 
parties, who might have been joined as defendants in the same action, no 
costs or disbursements shall be allowed to the plaintiff in more than one 
of such actions, which may be at his election, if the parties proceeded 
against in the other actions were, at the commencement of the previous 
action, openly within this territory.—Code of 1881, § 509. 


§ 507. [827.] Defendant shall recover costs where plaintiff does 
not. In all cases where costs and disbursements are not allowed to the 
plaintiff, the defendant shall be entitled to have judgment in his favor - 
for the same.—Code of 1881, § 510. 


§ 508. [828.] Separate defendants entitled to costs. In all actions 
where there are several defendants not united in interest, and making 
separate defenses by separate answers, and the plaintiff fails to recover 
judgment against all, the court may award costs to such defendants as 
recover judgments in their favor, or either of them.—Code of 1881, § 511. 
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§ 509. [829.] Amount of costs, as attorneys’ fees. When allowed 
to either party, costs, to be called the attorney fee, shall be as follows : 

1. In all actions settled before issue is joined, five dollars. 
2. In all actions where judgment is rendered without a jury, ten dol- 
lars. : 

3. In all actions where judgment is rendered after impaneling a jury, 
fifteen dollars. 

4. In all actions removed to the supreme court and settled before argu- 
ment, ten dollars. 

5. In all actions where judgment is rendered in the supreme court after 
argument, fifteen dollars.—Code of 1881, § 512. 

Brown v. Winehill, 29 P., 927; 4 W., 98. 


§ 510. [830.] Disbursements.—Cost bill to be filed within ten days. 
The prevailing party, in addition to allowance for costs, as provided in 
the last section, shall also be allowed for all necessary disbursements, in- 
cluding the fees of officers allowed by law, the fees of witnesses, the 
necessary expenses of taking depositions by commission or otherwise, and 
the compensation of referees. ‘The disbursement shall be stated in detail 
and verified by affidavit, which shall be filed with the clerk of the court 
within ten days after the judgment.—Code of 1881, § 513. 


Brown v. Winehill, 29 P., 927; 4 W., 98. State v. Friedrich, 28 P., 747; 3 W., 
418. : 


S srr. [831.] Referee’s fees five dollars per day. ‘The fees of ref- 
erees shall be five dollars to each, for every day necessarily spent in the 
business of reference, and twenty cents per folio for writing testimony ; 
but the parties may agree in writing upon any rate of compensation, and 
thereupon such rate shall be allowed.—Code of 1881, § 514. 

Parks v. Mighall, 29 P., 556; 3 W., 737. 

§ 512. [832.] Costs on postponement of trial. When an applica- 
tion shall have been made to a court or referees to postpone a trial, the 
payment to the adverse party of a sum not exceeding ten dollars, besides 
the fees of witnesses, may be imposed as the condition of granting the 
postponement. — Code of 1881, § 515. 


§ 513. [833.] Plaintiff must pay costs if recovery does not exceed 
tender. When, in an action for the recovery of money, the defendant 
alleges in his answer that, before the commencement of the action, he 
tendered to the plaintiff the full amount to the which he is entitled, in 
such money as by agreement ought to be tendered, and thereupon brings 
into court, for the plaintiff, the amount tendered, and the allegation be 
found true, the plaintiff shall not recover costs, but shall pay them tothe 
defendant.—Code of 1881, § 516. 


S 514. [834.] Same where amount is deposited. If the defendant, 
in any action pending, shall at any time deposit with the clerk of the 
court, for the plaintiff, the amount which he admits to be due, together 
with all costs that have accrued, and notify the plaintiff thereof, and such 
plaintiff shall refuse to accept the same in discharge of the action, and 
shall not afterwards recover a larger amount than that deposited with the 
clerk, exclusive of interest and cost, he shall pay all costs that may 
accrue from the time such money was so deposited.—Code of 1881, § 517. 


§ 515. [835.] Costs in justice courts on appeal. In all civil actions 
tried before a justice of the peace, in Which an appeal shall be taken to 
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the district court, and the party appellant shall not recover a more favor- 
able judgment in the district court than before the justice of the peace, 
such appellant shall pay all costs.—Code of 1881, § 518. 


§ 516. [836.] Costs against guardian of infant plaintiff. When 
costs are adjudged against an infant plaintiff, the guardian or person by 
whom he appeared in the action shall be responsible therefor, and pay- . 
ment may be enforced by execution.—Code of 1881, § 519. 


§ 517. [837.] Costs in cases of executors, etc. In action[s] prose- 
cuted or defended by an executor, administrator, trustee of an express. 
trust, or a person expressly authorized by statute, costs shall be recovered - 
as In an action by or against a person prosecuting in his own right, but 
such costs shall be chargeable only upon or collected of the estate of the 
party represented, unless the court shall direct the same to be paid by the 
plaintiff or defendant personally for mismanagement or bad faith in sucu 
action or defense.—Code of 1881, § 520. 


§ 518. [838.] Assignee after action begun is liable for costs. 
When the cause of action, after the commencement: of the action, by as- 
signment, or in any other manner, becomes the property of a person not 
a party thereto, and the prosecution or defense is thereafter continued, 
such person shall be liable to the costs in the same manner as if he were 
a party, and payment thereof may be enforced by execution.—Code of 
1881, § 521. 


§ 519. [839.] State and county liable for costs. In all actions prose- 
cuted in the name and for the use of the territory, or in the name and 
for the use of any county, the territory or county shall be liable for costs 
in the same case and to the same extent as private parties.— Code of 1881, 


§ 522. 
State v. Super. Ct. Yakima Co., 29 P., 764; 4 W., 30. 


§ 520. [840.] Costs on revisory proceedings. When the decision of 
a court of inferior jurisdiction, in an action or special proceeding, is 
brought before the supreme court or a district court for review, such pro- 
ceedings shall, for purpose of costs, be deemed an action at issue upon a 
question of law from the time the same is brought into the supreme 
court or district court, and costs thereon may be awarded and collected in 
such manner as the court shall direct, according to the nature of the case. 
—Code of 1881, § 523. 


Burrichter v. Cline, 28 P., 367; 3 W., 135. 


§ 521. [841.] Costs in supreme court—When discretionary. In the 
following cases the costs of an appeal to the supreme court shall be in 
the discretion of the court: 

1. When a new trial shall be ordered. 

2. When a judgment shall be affirmed in part and reversed in part.— 
Code of 1881, § 524. 

King County v. Collins, 1 W., 469. Dodd v. Bowles, 3 W. T., 11; 13 P., 681. 


Boyer v.*Boyer, 4 W., 80; 29 P., 981. Cogswell v. W. St. & N. E. Elect. Ry 
Co., 31 P., 4I1. 


§ 522. [842.] Discretionary when not prescribed. In all actions 
and proceedings other than those mentioned in this chapter, where no pro- 
vision is made for the recovery of costs, they may be allowed or not, and 
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if allowed, may be apportioned between the parties, in the discretion of 
the court.— Code of 1881, § 525. 


S 523. [843.] Retaxation of costs. Any party aggrieved by the tax- 
ation of costs by the clerk of the court may, upon application, have the 
same retaxed by the court in which the action or proceeding is had. — 
Code of 1881, § 526. 


Huntington v. Blakeney, IW. T., 


S 524. [844.] Security for costs in case of non-residents. When a 
plaintiff in an action resides out of the district or county, or is a foreign 
corporation, security for the costs and charges which may be awarded 
against such. plaintiff may be required by the defendant. When required, 
all proceedings in the action shall be stayed until a bond, executed by 
two or more persons, be filed with the clerk, conditioned that they will 
pay such costs and charges as may be awarded against the plaintiff by 
judgment, or in the progress of the action, not exceeding the sum of two 
hundred dollars. A new or additional bond may be ordered by the court 
or judge, upon proof that the original bond is insufficient security, and 
proceedings in the action stayed until such new or additional bond be ex- 
ecuted and filed. The plaintiff may deposit with the clerk the sum of 
two hundred dollars in lieu of a bond.—Code of 1881, § 527. 


Burrichter v. Cline, 28 P., 367; 3 W. 135. Newberg v. Farmer, 1 W. T., 182. 
Swift v. Stine, 3 W., 518; 19 P., 63. | 
S$ 525. Fees of officers relating to actions. The several officers here- 


inafter enumerated shall be entitled to collect the fees hereinafter provided 
for their official services, towit : 


1. For sheriff. 
I. For service of each summons and complaint and return thereon, on 
each defendant, beside mileage........... 0.0.0... ccc ee eee: $ 60 


2. For levying each writ of attachment or writ of execution on real or 
personal property, besides mileage......................000 eeu 
3. For service of my ad satisfaciendum upon the body of each de- 
fendant named in the writ............. cece cee eee eee eee 80 
4. For each bail bond............ 0... eee eee tee o 50 
5. Serving writ of possession without the aid of the county, besides 
a A: a o otc cates Wess E E E wa enee cates eee I 50 
6. Serving writ of possession with the aid of the county, besides mileage 2 00 
7. Executing writ of inquiry and returning the same, besides mileage. 1 00 
8. For copy of any complaint, notice, writ or process necessary to com- 


plete: service; per (ONO 64 .cecaraesnenn ie ianei En See IO 
9. For serving each subpoena, on each person served, besides mileage. 25 
10. For summoning each juror, besides mileage....................... 25 
11. For serving declaration in ejectment and return, besides mileage... 8o 
12. For serving scire facias, for each defendant, besides mileage........ 80 


13. For bringing up a person on a writ of habeas corpus, besides mileage 80 
14. For making a deed of land sold on execution, decree or order of 


court, to be paid by grantee ......... 0... 2. cee tenes 3,00 
I5. Posting each notice, besides mileage........ 0.0... cece cw ee eee: 25 
16, For each mile necessarily traveled in going to and returning from 

the place of service in any CaS€.......... 0... ee eee eens IO 


17. Percentage on all mone in actually made and paid to the sheriff on 
execution or order of sale, under one thousand dollars, two per 
centum. 

18, Percentage on all sums over one thousand dollars, one per centum. 


2. For constables. 


Constables shall be allowed the same fees that are paid to the sheriff 
for a similar service. 
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3. For jurors. 
I. Each grand and petit juror shall be allowed for each day’s attend- 


ance on a court of record........ er E EEES ee ee 3 00 
2. Talesman serving as a petit juror, each trial, when he may be de- 

tained more than one day, per day..............ccec cece eee ees I 0O 
3. Every day’s attendance upon a justice of the peace court........... 2 00 
A... SETVING ON INGEST 6 <6 a5 sede alae nde dea wde sds eS Rea 2 00 
5. Mileage each way, per mile.............. 0c cee eee eee cee eee ee IO 


4. For witnesses. 


I. Witnesses in all of the courts of the state shall receive, besides 
mileage at ten cents per mile each way, for each day’s attendance 2 


—Laws of 1893, P. 422, § 1.* 
5. For clerks. 


The tees ot clerks of the superior courts specified in section one of 
this act shall not be applicable to civil action(s] and proceedings 
other than probate causes, but instead thereof the parties to such 
civil actions and proceedings shall pay to the clerk of the supe- 
rior court of the proper county for the use of the county, the sun- 
dry clerk’s fees hereinbelow prescribed, and it shall be the duty 
of such clerks to collect such fees, for the use of the county, at or 
prior to the times hereinbelow prescribed for the payment of thé 
same, respectively ; that is to say: 

The plaintiff or other party instituting any such action or proceed- 
ing shall pay when the cause is entered in the court, or when the 
first paperon his part is filed therein, a fee of four dollars...... $4 00 

The defendant or other adverse party, or any one or more of several 
defendants or other adverse or intervening parties appearing sep- 
arately from the others, shall pay, when his or their appearance 1s 
entered in the cause, or when the first paper on his or their partis 
filed therein, a fee of two dollars.........0.0 0... cece ee eee eee 2 0O 

When no issue of fact is joined in the cause and no judgment other 
than a dismissal or discontinuance without trial a an issue of fact 
is rendered, no further fee need be paid. Where, after an issue of 
fact has been joined, the cause is dismissed or discontinued 
without trial of such issue, the party causing such dismissal or 
discontinuance to be entered shall pay, at the time of the entry 
thereof, a further fee of one dollar................ 0... cece eee eee I 0O 

If a judgment other than a dismissal or discontinuance is rendered, 
the party obtaining the same shall pay, at the time of the entry 
thereof, a further fee as follows: 

I. ee is rendered without the taking of proof of any fact 
pleaded, 
(a) If no adverse party has appeared in the cause, two dollars, 2 
(6) Or, if an adverse party has appealed [appeared], three dol- 
PATS: ces es ea gage dee de seats at ne Bote en od ee ee ee ee ee E 3 
2. Where the judgment is rendered upon proof taken, but without 
assessment of damages by a jury, and in a case other than for fore- - 
closure of a lien or mortgage, or partition of real estate, 
(a) If no adverse party has appeared in the cause, three dollars, 3 00 
(6) Or, if the adverse party has appeared, five dollars.......... 5 00 
3. Where the judgment is rendered upon an assessment of damages 
by a jury, no adverse party having appeared in the cause, five 
OMAN S ous corned EGEE EESE Ks eee ee TAES 5 00 
4. Where judgment is rendered after appearance by adverse party and 
a trial by jury, or by the court or a judge, referee or commission- 
ers thereof, in a cause other than for foreclosure of a lien or mort- 
gage, or partition of real estate, six dollars..... .. E ae eae deen 6 0O 
5. Where the judgment is rendered in an action for the foreclosure of 
a lien or mortyage, or the petition [partition] of real estate, 
(a) If no adverse party has appeared in the cause, six dollars, 6 00 
(6) Or, if an adverse party has appeared, eight dollars........ 8 00 


8 


S 


3 


oe — — — 


—— ing 


- — a "m O — 


*Section one of this act (1893), so far as it relates to fees of clerks, is here omitted as it applies to 
probate causes ouly. 
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In addition to the fees prescribed in this section any party ordering a 
final record to be made in a cause, other than probate, affecting the title 
to real estate, or ordering any files or records in a cause to be transcribed 
and certified for the purposes of an appeal, or for any other purpose, 
shall pay clerk’s fees for such recording or transcribing, when he orders 
the same done, at the rate of fifteen cents for each folio of matter to be 
recorded or ten cents for each folio of matter to be transcribed, beside 
twenty-five cents for any certificate required to any such transcript: Pro- 
vided, That in case of transcripts such party may himself furnish to the 
clerk a transcript of any matter that he may desire to have certified, and 
in such case the clerk’s fee to be paid for comparing the transcript fur- 
nished with the original and certifying the same shall be one-half the 
amount per folio above prescribed, beside the full fee above prescribed for 
the certificate. The fees prescribed in this section shall be in full for all 
services performed by the clerk of the superior courts in the progress of 
civil actions and proceedings other than probate causes, from the begin- 
ning thereof down to and including the entry, collection and satisfaction 
of final judgment therein, and including all proceedings in open court, 
and all entries, filings and recording therein, except for the recording and 
transcfibing for which special fees are prescribed in this section: 27o- 
vided, That this section shall apply only to actions and proceedings begun 
after this act shall take effect.—Laws of 1893, P. 424, § 2. 


§ 526. [3029.] Witness entitled to fees and mileage. Witnesses in 
civil cases shall be entitled to receive, upon demand, their fees for one 
day’s attendance, together with mileage going to the place where they 
are required to attend, if such demand is made to the officer or person 
serving the subpcena at the time of service.—Code of 1881, § 2100. 


§ 527. [3024.] No fees allowed attorney as witness. No attorney 
in any case shall be allowed any fees as a witness in such case.—Code of 
1881, § 2095. 


§ 528. [3022.] Folio, one hundred words—Filing includes certifi- 
cate. The term ‘‘folio’’ when used as a measure for computing fees or 
compensation, shall be construed to mean one hundred words, counting 
every two figures necessarily used as a word. Any portion of a folio, 
when in the whole draft or paper there should not be a complete folio, 
and when there shall be an excess over the last folio exceeding a quarter, 
it shall be computed as a folio. The filing of a paper shall be construed 
to include the certificate of the same.—Code of 1881, § 2093. 


8 529. [3023.] Mileage only for most distant service. When any 
sheriff, constable or coroner serves more than one process in the same 
cause or on the same person not requiring more than one journey from 
his office, he shall receive mileage only for the most distant service.— 
Code of 1881, § 2094. 


è The bracketed numbers for the remainder of this chapter are from Vol. I of Hill’s code. 


§ 530. Mileage of officers—How computed, Mileage of officers who 
are required to reside at the county seat, shall be computed from the 
court house of the county, and every portion of a mile shall be computed 
as one mile. Mileage shall be allowed as follows: There shall be but 
one mileage in the summons and complaint in any action, and that shall 
be computed on all the miles actually and necessarily traveled in the ser- 
vice of the same, on the defendant or defendants in the action. Four (4) 
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names of witnesses may be inserted by the plaintiff or defendant, in one 
subpcena, and only one mileage shall be charged for the service of such 
subpoena, and that shall be allowed for the number of miles actually and 
necessarily traveled in serving said subpcena. ‘There shall be but one 
mileage allowed for the service of a warrant, or other process, no matter 
how many defendants there may be named in the same, and said mileage 
shall be for the miles actually and necessarily traveled in serving the 
same. There shall be but one mileage allowed for the service of a venire 
for a grand or petit jury, and that shall be for the miles actually and 
necessarily traveled in service of the same: Provided, That Whatcom 
county shall be exempt from the operation of this act. —Laws s of 1885-6, 


p. 159, § 1. 


$ 531. [3027.] Fees where none are provided. Each and every officer 
who shall be called on or required to perform service for which no fees 
or compensation are provided for in this chapter, shall be allowed fees 
similar and equal to those allowed him for services of the same kind for 
which allowance is made herein.—Code of 1881, § 2008. 


§ 532. [3028.] All fees in advance when demanded or no official act 
required. All fees are invariably due in advance where demanded by 
the officer required to perform any official act, and no officer shall be re- 
quired to perform any official act unless his fees are paid when he de- 
mands the same: Provided, This section shall not apply when the officer 
performs any official act for his county or the territory.—Code of 1881, § 
2099. 

§ 533. [3030.] Itemized bill for services rendered. All officers 
shall, when requested so to do, make out a bill of their fees in every case, 
and for any services, specifying each particular item thereof, and receipt 
the same when it is paid, which bill of fees shall always be subject to ex- 
amination and correction by the several courts; and any officer who re- 
fuses or declines to comply with the requirements of this section shall for- 
feit his fees in every case.—Code of 1881, § 2102. 


CHAPTER XLV. 


LIEN OF JUDGMENTS.* 


2534. Execution docket. ¢ 542. Judgments from justice courts. 
$ 535. Clerk shall enter transcript. $ 543. Transcripts of same. 
¢ 536. Index to execution docket. ¢ 544. Howsatisied—Fifty dollars penalty. 
¢ 537. What abstract shall contain. ¢ 545. Judgment to bear legal rate of interest— 
ð 538. Other entries in execution docket. Except. 
2539. Book of judgments in auditor’s office. ¢ 546. Existing liens to continue. 
¢ 540. Clerk shall keep book of levies. ¢ 547. Appeal or stay of execution does not af- 
¢ 541. Judgment a lien for five years—When fect lien. 
lien begins. 


S 534. [448.] Execution docket. Every clerk shall keep in his of- 
fice a well-bound book, to be called the execution docket, which shall be 
a public record, and open during the usual business hours to all persons 
desirous of inspecting it.— Code of 1881, § 307. 


* The act of 1893, entitled Lien of Judgments, expressly repeals sections 449, 450, 455, 456. 457 
and 460 of Vol. II, Hill’s Code, and ‘‘ all acts and parts of acts in conflict with this act.” 
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§ 535. Clerk shall enter transcript. It shall be the duty of the 
county clerk to enter in his execution docket any duly certified abstract 
or transcript of any judgment of any of the courts mentioned in this act, 
and he shall index the same in the same manner as judgments originally 
rendered in the superior court of the county of which he is clerk.—Zaws 


of 1893, p. 66, § 5. 


§ 536. Index to execution docket. It shall be the duty of the coun- 
ty clerk to keep a proper record index, both direct and inverse, of any 
and all judgments, abstracts or transcripts of judgments in his office, and 
all renewals thereof, and such index shall refer to each party against 
whom the judgment is rendered or whose property is affected thereby, 
[which index] together with the records of said judgments, shall be open 
to public inspection during regular office hours.—Laws of 1893, p. 66, 
§ 6. 


NOTE.—The corresponding section from the code of 1881 is given below as the 
act of 1893 did not expressly repeal it. 
[452.] The clerk shall prefix to the execution docket a full and correct alphabetical 


index, both direct and inverse, containing the names of all persons parties to judg- 
ments, plaintiffs and defendants, in separate columns.—Code of 1881, $ 311. 


§ 537. What abstract shall contain. An abstract of a judgment 
as provided for in this act shall contain : 

1. The name of the party or parties in whose favor the judgment was 
rendered. 

2. The name of the party or parties against whom the judgment was 
rendered. | 

3. The date of the rendition of the judgment. 

4. The amount for which the judgment was rendered, and in the fol- 
lowing manner, viz.: Principal, $$... > interest, $ - costs, 
a .—Laws of 1893, p. 66, § 3. 


§ 538. [451.] Other entries in execution dockets. He shall leave 
space on the same page, if practicable, with each case, in which he shall 
enter, in the order in which they occur, all the proceedings consequent to 
the judgment in said case until its final satisfaction, including the time 
when and to what county the execution 1s issued, and when returned, and 
the return or substance thereof. When the execution is levied on 
personal property which is returned unsold, the entry shall be: ‘‘ Levied 
(noting the date) on property not sold.’’ When any sheriff shall furnish 
the clerk with a copy of any levy upon real estate on any judgment the 
minutes of which are entered in his execution docket, the entry shall be: 
‘‘Levied upon real estate,” noting the date, and shall refer to the page 
upon the book of levies where the same is entered, as is hereinafter pro- 
vided. When any execution issued to any other county is returned levied 
upon real estate in such county, the entry in the docket shall be: 
‘‘ Levied on real estate of , in county,’’ noting the date, county, 
and defendant whose estate is levied upon, and when the money is made, 
or any part thereof, the amount and time when made shall be entered ; 
also, when a writ of error has been taken, or the judgment is appealed, 
modified, discharged, or in any manner satisfied, the facts in respect 
thereto shall be entered. The parties interested may also assign or dis- 
charge such judgment on such execution docket. When the judgment 
is fully satisfied in any way, the clerk shall write the word “‘satisfied,’’ 
in i letters across the face of the entry of such judgment.—Code oj 
1881, § 310. 
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§ 539. [453.] Book of judgments in auditor’s office. The auditor 
of each county shall keep in his office a well-bound book, which shall be a 
public record, open to inspection at all reasonable hours, in which he 
shall enter all transcripts of judgments from the supreme or district courts 
presented to him for that purpose, and when a judgment is satisfied, he 
shall write across the face, in large letters, the word ‘“‘satisfied.’’—Code of 
1881, § 312. 


$ 540. [454.] Olerk shall keep book of levies. The clerk shall also 
keep in his office a well bound book, to be called a book of levies, which 
shall be a public record, and open during the usual business hours to all 
persons desirous of inspecting the same, in which he shall enter all levies 
upon real estate in his county, when delivered to him by the sheriff, as 
provided by law. An alphabetical index shall be prefixed to the book of 
levies, containing the names of all persons upon whose real estate such 
levies have been made, and when such levies are discharged in any ` 
manner, an entry thereof shall be made in the margin of the book of levies 
where the levy is recorded. — Code of 1881, § 313. 


$ 541. Judgments—aA lien for five years—When lien begins. The 
real estate of any judgment debtor, and such as he may acquire, shall be 
held and bound to satisfy any judgment of the district or circuit court of 
the United States, if rendered in this state, or of the superior or supreme 
court, or any judgment of a justice of the peace for the period of five (5) 
years from the day on which such judgment was rendered, and such 
judgments shall be a lien thereupon, to commence as follows : Judgments 
of the superior court of the county in which real estate of the judg- 
ment debtor is situated, from the date of the entry thereof; judgments 
of the district or circuit courts of the United States, if rendered in this 
state; judgments of the supreme court ; judgments of the superior court 
of any county other than the county in which said judgment was ren- 
dered, and judgments of a justice of the peace from the time of the fil- 
ing and indexing of a duly certified transcript or abstract of such judg- 
ments, as provided by this act, with the county clerk of the county in 
which said real estate is situated.—Laws of 1893, p. 65, § I. 

McMillan v. Mann, 1 W., 26; 23 P., 441. : 


§ 542. Judgements from justice courts. Any judgment of any 
justice of the peace of any county in this state, shall become a lien upon 
any real estate of the judgment debtor, and such as he may acquire in 
that county wherein said judgment was rendered by the filing of a duly 
certified transcript from the docket of said justice in the county clerk’s 
office of said county wherein said judgment was rendered, and upon such 
filing said judgment shall become to all intents and purposes a judgment 
of said superior court of said county, said judgment of said justice of 
the peace shall become a lien upon the real estate of the judgment debtor 
and such as he may acquire in any county other than that in which the 
same was rendered by the filing in the office of the county clerk of that 
county a duly certified abstract of the record of said judgment, from the 
office of the county clerk of that county in which the certified transcript 
of the said judgment of said justice of the peace was originally filed.— 
Laws of 1893, p. 65, § 2. 


S 543. Transcripts of same. A transcript of a judgment of a justice 
of the peace provided for by this act shall contain an exact copy of the 
judgment from the justice’s docket. —Laws of 1893, p. 66, § 4. 
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S 544. How satisfied—Fifty dollars penalty. When any judgment 
shall be paid and satisfied, the satisfaction shall be noted upon the records 
thereof in the execution docket as satisfied, giving the date of such satis- 
faction, and when the same shall be signed by the judgment creditor or 
his attorney the lien thereof against said real estate shall be satisfied and 
discharged. *If he fail to do so within sixty days after having been re- 
quested in writing so to do, he shall forfeit to the defendant the sum of 
fifty dollars.— Laws of 1893, p. 66, § 7; 1889-90, p. 98, § 3. 

(458.] When the amount due on any judgment is paid off or satisfied in full, the 
plaintiff, or those legally acting for him, must acknowledge satisfaction thereof in 
the margin of the record of the judgment, or by the execution of an instrument in 
writing referring to the judgment, acknowledged and filed in the office of the audi- 
tor y recorder in every county where the judgment is a lien.—Laws of 1889-90, 
P. 99, 9 3- 

S 545. [459.] Judgments to bear legal rate of interest, except. 
Judgments shall bear the legal rate of interest from date thereof, except 
when rendered upon an express contract in writing wherein a different 
rate of interest is agreed upon by the parties, in which case the judgment 
shall, until paid and satisfied, bear the same rate of interest specified in 
such written contract.—Code of 1881, § 320. 

See laws of 1893, P 29, changing the legal rate of interest to eight per cent. 
S: 


Section 4 reads: Judgments shall bear the legal rate of interest from date of 
the entry thereof. 


§ 546. Existing liens to continue. All judgments which are liens 
upon real estate by reason of their having been filed in any county audi- 
tor’s office, shall continue to be liens thereupon in the manner now pro- 
vided by law.—Laws of 1893, p. 67, § 8. 

McMillan v. Mau, 23 P., 441; 1 W., 26. 


§ 547. [461.] Appeal or stay of execution does not affect lien. An 
appeal to the supreme court, writ of error, or stay of execution shall not 
affect any existing lien; and in all cases of an appeal or wnit of error, the 
date of final judgment in the supreme court shall be the time from which 
said five years shall commence to run. Personal property shall only be 
held from the time it is actually levied upon. Code of 1881, § 322. 


CHAPTER XLVI. 


REVIVAL OF JUDGMENTS. 


é 545. Motion to revive—Notice to be served as 2549. If motion granted lien continues for five 
summons—Proceedings thereafter. years. 


S 548. [462.] Motion to revive—Notice to be served as summons— 
Proceedings thereafter. If any judgment shall remain unsatisfied, in 
whole or in part, at the end of five years after the date of its rendition, 
the lien thereof may be revived and continued as in this section provided: 

1. The judgment creditor, his assignee, or the party to whom said judg- 
ment is due and payable, shall file a motion with the clerk of the court 
where judgment is entered, to revive and continue the lien of the same, 
with leave to issue an execution. The motion shall state the names of 
the parties to the judgment, the date of its entry, the amount claimed 
to be due thereon, or the particular property, of which the possession 
was thereby adjudged to such party, remaining undelivered. The, 


* The penalty clause is the last part of the corresponding section of the law of 1859-90. The first 
part is given below, as it is not expressly repealed by the act of 1893. 
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motion shall be subscribed and verified in the same manner as an original 
complaint. 

2. At any time after filing such motiun, the party may cause notice to 
be served on the judgment debtor in like manner and with like effect as a 
summons. Said notice shall be attached to a copy of said motion by the 
clerk of the court, and be served by the sheriff or other officer as an origi- 
nal summons. It shall cite the judgment debtor to appear and show cause 
why the said motion should not be allowed. The time in which the judg- 
ment debtor shall be required to appear, shall be the same as is prescribed 
for answer to a complaint, and the law applicable to service of a summons 
shall apply to the service of such notice. In case the judgment debtor be 
dead, the notice may be served upon his legal representatives. 

3. The judgment debtor, or in case of his death his representatives, may 
file an answer or demurrer to such motion within the time allowed by law 
to answer a complaint, alleging any defense to such motion which may 
exist. If no answer be filed within the time prescribed, the motion shall 
be allowed as of course. The moving party may demur or reply to the 
answer. The pleadings shall be subscribed and verified, and the proceed- 
ings concluded as in original actions. | 

4. The word ‘‘representatives,’’ in this section, shall be deemed to include 
any or all of the persons in whose possession property of the judgment 
debtor may be which is liable to be taken and sold or delivered in satisfac- 
tion of the execution, and not otherwise. 

5. The order shall specify the amount due upon such unsatisfied judg- 
ment for which execution is to issue, or the particular property possession 
of which is to be delivered; it shall be entered in the journal and docketed 
as a judgment, and a final record shall be made of the proceedings in the 
same manner as a judgment.—Code of 1881, § 323. 

Burns v. Conner, 23 P., 836; 1 W., 6. 


§ 549. [463.] If motion granted, lien continues for five years. 
Such motion shall not be granted unless it be established by oath of the 
party, or other satisfactory proof, that the judgment, or some part thereof, 
remains unsatisfied. The order of the court granting such leave shall 
operate as a revival of the judgment for the amount found due at the time 
of such revival, and the same shall be and continue a lien upon real estate 
of the judgment debtor for a period of five years from and after the date of 
such order, in like manner with the original judgment: Provided, That a 
transcript thereof shall, within twenty days, be filed in the office of the. 
county auditor of the county where the lands lie of such judgment debtor, 
or said lien shall be suspended till such transcript be filed. Revived judg- 
ments shall bear the same interest and be in all respects similar to original 
judgments as to lien and enforcement of collection: Provided, however, That 
no judgment shall be revived or continued unless proceedings for such re- 
vival or continuance shall be commenced within six years after the date of 
its rendition: Provided further, That this act shall not apply to any judg- 
ment now in existence until one year from the time this act takes effect.— 
Laws of 1891, p. 165, § 1. 

Burns v. Conner, 23 P., 836; 1 W., 6. 
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CHAPTER XLVII. 


REVIEW OF JUDGMENTS BY COURTS IN WHICH RENDERED. 


¢ 550. For what causes vacated or modified. ¢ 555. Grounds for vacating may be tried be- 
¢ 551. In what cases by motion and within one fore defenses. 

year. #556. Injunction may be granted pending pro- 
¢552. When verified petition required—Its ceedings. 

contents. #557. Court may review judgments in other 
¢ 553. Proceedings same as in original action— manner—Criminal actions. 

Except. ° 2558. Effect of denying applications—Costs 
$ 554. Proofs required—Securities preserved. and ten per cent. damages. 


§ 550. [1393.] For what causes vacated or modified. The district 
court in which a judgment has been rendered, or by which, or the judge 
of which, a final order has been made, shall have power after the term at 
which such judgment or order was made to vacate or modify such judg- 
ment or order : 

1. By granting a new trial for the cause within the time and in the 
manner, and for any of the causes prescribed by the sections relating to 
new trials. 

2. By a new trial granted in proceedings against defendant served by 
publication only as prescribed in section sixty-seven [201]. 

3. For mistakes, neglect or omission of the clerk or irregularity in ob- 
taining a judgment or order. 

4. For fraud practiced by the successful party in obtaining the judg- 
ment or order. 

5. For erroneous proceedings against a minor person of unsound mind, 
when the condition of such defendant does not appear in the record, nor 
the errors in the proceedings. 

6. For the death of one of the parties before the judgment in the action. 

7. For unavoidable casualty or misfortune preventing the party from 
prosecuting or defending. 

8. For error in a judgment shown by a minor, within twelve months 
after arriving at full age.—Code of 1881, § 436. 


Hawkes v. Votaw, 23 P., 442; 1 W., 70. Whidby Land Co. v. Nyer, 31 P., 52. 
N. P. Ry. Co. v. Black, 28 P., 538; 3 W., 327. Johnson v. Gregory, 29 P., 
831; 4 W., I09. 


§ 551. [1394.] In what cases by motion and within one year. 
The proceedings to vacate or modify a judgment or order for mistakes or 
omissions of the clerk, or irregularity in obtaining the judgment or order, 
shall be by motion served on the adverse party, or on his attorney in the 
action, and within one year.— Laws of 1891, p. 44, § 1. 


§ 552. [1395.] When verified petition required—lIts contents. The 
proceedings to obtain the benefit of subdivisions two, three, four, five, 
six and seven of section [thirteen hundred and twenty-six] [‘Azrteen hun- 
dred and ninety-three| [550.] shall be by petition, verified by affidavit, set- 
ting forth the judgment or order, the facts or errors constituting a cause 
to vacate or modify it, and if the party is a defendant, the facts constitu- 
ting a defense to the action; and such proceedings must be commenced 
within one year after the judgment or order was made, unless the party 
entitled thereto be a minor or person of unsound mind, and then within 
one year from the removal of such disability —Laws of 1891, p. 45, § 2. 
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§ 553. [1396.] Proceeding same as in original action—except. In 
such proceedings the party shall be brought into court in the same way, 
on the same notice as to time, mode of service and mode of return, and 
the pleadings shall be governed by the same principles, and issues be 
made up by the same form, and all the proceedings conducted in the same 
way, as near as can be, as in original action by ordinary proceedings ex- 
cept that the facts stated in the petition shall be deemed denied without 
answer, and defendant shall introduce no new cause, and the cause of the 
petition shall alone be tried.— Laws of 1891, P. 45, § 3. 


§ 554. [1397.] Proof required—Securities preserved. The judg- 
ment shall not be vacated on motion or petition until it is adjudged that 
there is a valid defense to the action in which the judgment is rendered ; 
or if the plaintiff seeks its vacation, that there is a valid cause of action ; 
and when judgment is modified, all liens and securities obtained under it 
shall be preserved to the modified judgment. —Code of 1881, § 441. 


§ 555. [1398.] Grounds for vacating may be tried before defenses. 
The court may first try and decide upon the grounds to vacate or modify 
a judgment or order, before trying or deciding upon the validity of the 
defense or cause of action.—Code of 1881. § 442. 


§ 556. [1399.] Injunction may be granted pending proceedings. 
The party seeking to vacate or modify a judgment or order may obtain an 
injunction suspending proceedings on the whole or part thereof, which 
injunction may be granted by the court or the judge, upon its being ren- 
dered probable, by afhdavit or petition sworn to, or by exhibition of the 
record, that the party is entitled to have such judgment or order vacated 
or modified.—Code of 1881, § 443. 


$ 557. [r400.] Court may review judgments in other manner— 
Criminal action. The provisions of this chapter shall not be so con- 
strued as to affect the power of the court to vacate or modify judgments 
or orders as elsewhere in this code provided ; nor shall any judgment of 
acquittal in a criminal action be vacated under the provisions of this chap- 
ter.—Laws of 1891, P. 45, § 4. Constitution, Art. 1, § 9. 


S 558. [1401.] Effect of denying application—Costs, etc., ten per 
cent. damages. In all casesin which an application under this chapter 
to vacate or modify a judgment or order for the recovery of money is 
denied, if proceedings on the judgment or order shall have been sus- 
pended, judgment shall be rendered against the plaintiff for the amount 
of the former judgment or order, interest and costs, together with dam- 
ages at the discretion of the court, not exceeding ten per cent. on the 
amount of the judgment or order. —Laws of 1891, p. 45, § 5. 
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TITLE V. 


EXECUTIONS AND EXEMPTIONS. 


CHAPTER 48. Executions in General. 

CHAPTER 49. Stay of Execution. 

CHAPTER 50. Exemptions. 

CHAPTER 5I. Claim to Property Levied Upon or Attached. 
CHAPTER 52. Sales Under Execution. 

CHAPTER 53. Proceedings Supplemental to Execution. 


CHAPTER XLVIII. 
EXECUTIONS IN GENERAL. 


#559. Execution atany time within five years. ¢565. When execution against the person may 
#560. Four kinds of executions. issue. 

¢561. How enforced— When judgment served. ¢566. Imprisonment on execution. 

¢562. Different forms of writ—Contents. $ 567. Execution may issue in name of as- 
ĝ 563. May issue toany county. signee, etc. 


$ 564. Sheriff's and clerk’s duties on execution. 


§ 559. [464.] Execution at any time within five years. That the 
party in whose favor judgment has been given or may hereafter be given 
or entered in any court of record in this territory, may have an execution 
issued at any time for the collection or enforcement of the same; f7o- 
viding, that if a period of five years shall have elapsed without an execu- 
tion being issued on such judgment, then execution shall not issue 
thereafter until such judgment shall be revived in the manner provided 

‘for by law.—Laws of 1887-8, p. 94, $1. 


§ 560. [465.] Four kinds of executions. There shall be four kinds 
of execution : One against the property of the judgment debtor, another 
against his person; the third for the delivery of the possession of real or 
personal property, or such delivery with damages for withholding the 
same, and the fourth, commanding the enforcement of or obedience to 
any special order of the court. And in all cases there shall be an order 
to collect the costs. —Code of 1881, § 327. 


§ 561. [466.] How enforced—When judgment served. When a 
judgment requires the payment of money, or the delivery of real or per- 
sonal property, the same may be enforced in those respects by execution, 
as provided in this chapter. When it requires the performance of any 
other act, a certified copy of the judgment may be served on the party 
against whom it is given, or the person or offcer who is required thereby, 
or by law, to obey the same, and a writ shall be issued commanding him 
to obey or enforce the same. If he refuses, he may be punished by the 
court as for a contempt.—Code of 1881, § 326. 


§ 562. [467.] Different forms of writ—Contents. The writ of execu- 
tion shall be issued in the name of the United States, sealed with the seal 
of the court, and subscribed by the clerk, and shall be directed to the 
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sheriff of the county of which the property is situated, or coroner, when 
the sheriff 1s a party, or interested, and shall intelligibly refer to the judg- 
ment, stating the court, the district or county where judgment was ren- 
dered, the names of the parties, the amount of the judgment if it be for 
money, and the amount actually due thereon, and shall require substan- 
tially as follows: 


1. If it be against the property of the judgment debtor it shall require 
the sheriff to satisfy the judgment, with interest, out of the personal 
property of the debtor, and if sufficient personal property cannot be found, 
out of his real property, upon which the judgment is a lien. 

2. If it be against real or personal property in the hands of personal 
representatives, heirs, devisees, legatees, tenants of real property or 
trustees, it shall require the sheriff to satisfy the judgment, with interest, 
out of such property. 

3. If it be against the person of the judgment debtor, it shall require 
the sheriff to arrest such debtor and commit him to the jail of the county, 
until he shall pay the judgment, with interest, or be discharged according 
to law. 

4. If it be for the delivery of the possession of real or personal prop- 
erty, it shall require the sheriff to delivér the possession of the same, par- 
ticularly describing it, to the party entitled thereto, and may, at the same 
time, require the sheriff to satisfy any charges, damages, or rents and 
profits recovered by the same judgment, out of the personal property of 
the party against whom it was rendered and the value of the property for 
which the judgment was recovered, shall be specified therein. If a de- 
livery thereof cannot be had, and if sufficient personal property cannot be 
found, then out of his real property. When it is to enforce obedience to 
any special order, it shall particularly command what is required to be 
done, or to be omitted. When the nature of the case shall require it, the 
execution may embrace one or more of the requirements above mentioned 
and in all cases the execution shall require the collection of all interest, 
costs, and increased costs thereon.— Code of 1881, § 328. 


§ 563. [468.] May issue to any county. The party in whose favor 
judgment has been rendered, entered, or given in any court of record in 
this territory for the recovery of money, or against the property of a 
judgment debtor, may have execution issued thereon for the collection or 
enforcement of such judgment to the sheriff of any county in this terri- 
tory ; provided, that when a judgment requires the delivery of real or 
personal property, execution shall be issued to the sheriff of the county 
where the property, or some part thereof, is situated.—Laws of 1887-8, 


p. 95, § 2. 


§ 564. [469.] Sheriff’s and clerk’s duties on execution. The 
sheriff shall indorse upon the writ or execution, the time when he re- 
ceived the same, and such execution shall be returnable within sixty 
days after its date, to the clerk who issued the same. And no sheriff 
shall retain any moneys collected on execution, more than twenty days, 
before paying the same to the clerk of the court who issues the wnit, un- 
der penalty of twenty per cent. on the amount collected, to be paid by 
the sheriff, the one-half to the party to whom the judgment is payable, 
and the other half to the county commissioner of the county wherein the 
action was brought, for the use of the school fund of said county. And 
the clerk shall immediately after the receipt of any moneys collected on 
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any judgment, notify the party to whom the same is payable, and pay 
over the amount to said party on demand. On failure to so notify and 
pay over, without reasonable cause shown for delay, the clerk shall for- 
feit and pay the same penalty to the same parties, as is above prescribed 
for the sheriff.—Code of 1881, § 330. 


State ex rel v. Gordon, 3 W., 702; 29 P., 204. 


S 565. [470.] When execution against the person may issue. If 
the action be one in which the defendant may be arrested, as provided by 
law, an execution against the person of the judgment debtor may be 
issued to any county in the territory : provided, that the sheriff shall not 
arrest the defendant if he shall deliver to him the property subject to levy, 
sufficient to satisfy said judgment.— Code of 1881, § 331. 


S 566. [471.] Imprisonment on execution. A person arrested on ex- 
ecution, shall be imprisoned within the jail, or the liberties thereof, and 
kept at his own expense until satisfaction of the execution, or his legal 
discharge; but the plaintiff shall be liable to the sheriff, in the first 
instance, for such expense as in other cases of arrest in the same manner, 
and to the same extent as therein prescribed.— Code of 1881, § 332. 


§ 567. [472.] Execution in name of assignee, etc. In all cases in 
which judgment has been recovered in any of the courts of this territory, 
which shall have been assigned to any person, execution may issue in the 
name of the assignee, upon the assignment being recorded in the execu- 
tion docket, by the clerk of the court in which the judgment is recovered ; 
and in all cases in which a judgment has been recovered in any such 
court, and the person in whose name execution might have issued, dies, ex- 
ecution may issue, in the name of the executor, administrator or legal rep- 
resentative of such deceased person, upon the letters testamentary or of 
administration, or other sufficient proof, being filed in said cause and 
minuted upon said execution docket, by the clerk of the court in which 
said judgment is entered, and upon an order of said court, or the judge 
thereof, which may be made on an ex parte application, and the provi- 
sions of this section shall extend to all judgments heretofore recovered, 
as well as to those hereafter to be recovered, and to cases of persons now 
deceased, as well as to those who may hereafter die.—Laws of 1886, p. 


75, § I. 


CHAPTER XLIX. 
STAY OF EXECUTION. 


¢ 568. In what cases allowed and how long. ĝ s71. Qualifications of sureties. 
¢ 569. Bond required. 4572. Stay of execution for part of time. 
¢570. Judgment against sureties on bond. ¢573. Bonds to be lodged with clerk. 


§ 568. [473.] In what cases allowed and how long. Stay of execu- 
tion shall be allowed on judgments rendered in the supreme court and 
district court as follows : 

a the supreme court : 

. On all sums under five hundred dollars, thirty days. 

2. On all sums over five and under fifteen hundred dollars, sixty 
days. 

3. On all sums over fifteen kunded dollars, ninety days. 

On judgments rendered in the district court : ` 
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1. On all sums under three hundred dollars, two months. 

2. On all sums over three hundred and under one thousand dollars, 
five months. 

3. On all sums over one thousand dollars, six months.—Code of 1881, 
§. 335. : 

§ 569. [474.] Bond required. Before any execution shall be stayed 
under the provisions of this chapter, the defendant shall give bond to the 
opposite party, in double the amount of the judgment and costs, with 
surety, to the satisfaction of the clerk, conditioned to pay said judgment, 
interest, costs, and increased costs at the expiration of the period of said 
stay.—Code of 1881, § 336. 


Washington M. Co. v. Kinnear, 1 W. T., 99. 


S 570. [475.] Judgment against sureties on bond. If the judgment 
is not satisfied, at any time after the expiration of the period for which 
execution has been stayed, the plaintiff at any subsequent term of the 
court at which the execution issued, may, upon motion supported by an 
afhdavit that such judgment or any part thereof is unpaid, and stating 
. how much still remains due thereon, have judgment against the sureties 
upon said bond, for the balance remaining due, and have an execution 
therefor, upon which no stay shall be allowed.— Code of 1881, § 337. 


§ 571. [476.] Qualifications of sureties. The sureties upon a bond 
for stay of execution shall possess the same qualifications, and justify in 
the same manner as bail upon arrest in civil actions.—Code of 1881, 


§ 338. 


§ 572. [477.] Stay of execution for part of time. When execution 
has not been stayed, and execution issues before the time has elapsed for 
which it might have been stayed, as is herein provided, the defendant 
may have stay for the balance of the time, upon giving the proper bond 
and surety, which bond and surety shall be approved by and justified be- 
fore the sheriff.— Code of 1881, § 339. 


§ 573. [478.] Bonds to be lodged with clerk. Bonds required by 
this act shall, when taken, be lodged with the clerk of the court where 
the judgment was rendered, and placed on file in his offce.— Code of 1881 , 


§ 340. 


CHAPTER L. 


EXEMPTIONS. 

2574. All property liable to execution except ĝ 580. Proceeds from sale of homestead ex- 

that exempted. empt. 
¢ 575. Wife's property exempt from husband’s @ 581. List of exempt property. 

debts. ¢ 582. Pensions exempt. | 
2576. Homestead exemption. ¢ 583. Same. 
$577. When homestead not exempt. ¢ 584. Exemption waived by agreement in 
¢ 578. Homestead may be mortgaged—Wife writing. 

must join. @ 585. Proceedings when exemption is claimed. 
¢ 579. Proceedings if homestead exceed one 


thousand dollars. 


§ 574. [479.] All property liable to execution except that ex- 
empted. All property, real and personal, of the judgment debtor, not 
exempt by 4aw, shall be liable to execution.—Code of 1881, § 333. 
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$ 575. [480.] Wife’s property exempt from husband's debts. All 
real and personal estate belonging to any married woman at the time of 
her marriage, and all which she may have acquired subsequently to such 
marriage, or to which she shall hereafter become entitled in her own 
right, and all her personal earnings, and all the issues, rents and profits 
of such real estate, shall be exempt from attachment and execution up- 
on any liability or judgment against the husband, so long as she or any 
minor heir of her body shall be living ; provided, that her separate prop- 
erty shall be liable for debts owing by her at the time of her marriage.— 
Code of 1881, § 341. 


S 576. [481.] Homestead exemption. There shall be also exempt 
from execution and attachment to every householder, being the head of a 
family, a homestead not exceeding in value the sum of one thousand dol- 
lars, while occupied as such by the owner thereof, or his or her family. 
Said homestead may consist of a house and lot or lots in any city, or of 
a farm consisting of any number of acres, so that the value of the same 
shall not exceed the aforesaid sum of one thousand dollars. Such home- 
stead may be selected at any time before sale.— Code of 1881, § 342. 


McMillan v. Mau, 23 P., 441; 1 W., 26. 


S 577. [482.] When homestead not exempt. When any person dies 
seized of a homestead, leaving a widow or husband or minor children, 
the survivors shall be entitled to the homestead, but in case there be 
neither surviving husband, widow or children, the said homestead shall 
be liable for the debts of the deceased.— Code of 1881, §343. 


McMillan v. Mau, 23 P., 441, 1 W., 26. 


§ 578. [483.] Homestead may be mortgaged—Wife must join. 
Nothing herein contained shall be construed to prevent the owner of a 
homestead from voluntarily mortgaging the same. ‘‘ But no such mort- 
gage shall be valid against the wife of the mortgagor unless she shall 
sign and acknowledge the same.’’—Laws of 1887-8, p. 162, § 1. 


§ 579. [484.] Proceedings if homestead exceeds one thousand 
dollars. When any creditor shall be of opinion that any homestead 
claimed under the provisions of this act is of greater value than one 
thousand dollars, on filing an affidavit to that effect with the clerk of the 
district court, the judgment creditor may proceed against said home- 
stead as in other cases of real estate, and if said homestead shall sell for 
over one thousand dollars and costs, the surplus shall be applied to the 
payment of the judgment of said creditor, and in all such cases the sum 
of one thousand dollars, free of charge or expense, shall be paid to the 
owner of the homestead: and in case the said homestead shall not sell — 
for more than one thousand dollars and costs, the person instituting the 
proceeding shall pay all cost of such proceeding, and the said proceeding 
cease and not affect or impair the rights of the owner of the home- 
stead. — Code of 1881, § 345. : 


§ 580. [485.] Proceeds from sale of homestead exempt. In case of 
the sale of said homestead, any subsequent homestead acquired by the 
proceeds thereof shall also be exempt from attachment and execution, 
nor shall any judgment or other claim against the owner of such home- 
stead be a lien against the same in the hands of a dona fide purchaser for 
a valuable consideration.—Code of 1881, § 346. 
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§ 581. [486.] List of exempt property. The following property 
shall be exempt from execution and attachment except as hereinafter 
specially provided : 

1, All wearing apparel of every person and family. 

2. All private libraries not to exceed five hundred dollars ($500) in 
value, and all family pictures and keepsakes. 

3. To each householder, one bed and bedding, and one addition[al] bed 
and bedding for each additional member of the family, and other house- 
hold goods and utensils and furniture not exceeding five hundred dollars, 
($500) coin, in value. The other household goods and utensils and furni- 
ture specified above shall, on demand of the officer having the execution or 
attachment in hand, be selected by the husband, if present, if not present 
they shall be selected by his wife, and in case neither husband or wife, 
nor other person entitled to the exemption by having the description of a 
householder, shall be present to make the selection, then the sheriff shall 
make a selection of the household goods, utensils and furniture equal in 
value to said five hundred dollars (¢500), and shall return the same as ex- 
empt by inventory, and such selection by the sheriff or other person des- 
cribed above shall be prima facie evidence,—1. That such household 
goods, utensils and furniture are exempt from execution and attachment. 
2. That the value of the property so selected is not over five hundred dol- 
lars ($500). 

4. To each householder, two cows, with their calves, five swine, two 
stands of bees, thirty-six domestic fowls, and provisions and fuel for the 
comfortable maintenance of such householder and family for six months, 
also feed for such animals for six months; provided, that in case such 
householder shall not possess or shall not desire to retain the animals 
named above, he may select from his property and retain other property 
not to exceed two hundred and fifty dollars ($250), coin, in value. The 
selection in the proviso mentioned shall be made in the manner, and by 
the person and atthe time mentioned in subdivision three, and said selec- 
tion shall have the same effect as selections made under subdivision 
three of this section. 

5. Toa farmer, one span of horses or mules, with harness, or two yoke 
of oxen, with yokes and chains, and one wagon; also farming utensils 
actually used about the farm, not exceeding in value five hundred dollars 
($500) in coin ; also one hundred and fifty bushels of wheat ; one hundred 
and fifty bushels of oats or barley ; fifty bushels of potatoes; ten bushels 
of corn ; ten bushels of peas, and ten bushels of onions for seeding pur- 

oses. 
j 6. To a mechanic, the tools and instruments used to carry on his trade 
for the support of himself and family, also material used in his trade, not 
exceeding the value of five hundred dollars in coin. 

7.. To a physician, his library, not to exceed the value of five hundred 
dollars in coin ; also one horse, with harness and buggy ; the instruments 
used in his practice, and medicines not exceeding in value two hundred 
dollars in coin. 

8. To attorneys, clergymen, and other professional men, their libraries, 
not exceeding one thousand dollars, in coin, value; also office furniture, 
fuel, and stationery, not exceeding in value two hundred dollars in coin. 

9. All fire-arms kept for the use of any person or family. 

10. To any person, a canoe, skiff, or small boat, with its oars, sails, and 
rigging, not exceeding in value two hundred and fifty dollars. 
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11. To a person engaged in lightering for his support or that of his 
family, one or more lighters, barges, or scows, and a small boat, with 
oars, sails, and rigging, not exceeding in the aggregate two hundred and 
fifty dollars, in coin, value. 

12. To a teamster or drayman engaged 1 in that business for the support 
of himself or his family, his team, consisting of one span of horses, or 
mules, or two yoke of oxen, or a horse and mule, with harness, yokes, 
one wagon, truck, cart, or dray. 

13. To a person engaged in the business of logging for his support or 
that of his family, three yoke of work-cattle and their yokes, and axes, 
chains, implements for the business, and camp equipments, not exceed- 
ing three hundred dollars, coin, in value. 

14. A sufficient quantity of hay, grain, or feed to keep the animals 
mentioned in the several subdivisions of this chapter for six weeks. But 
no property shall be exempt from an execution issued upon a judgment 
for the price thereof, or any part of the price thereof, or for any tax levied 
thereon. Each person shall be entitled to select the property to which 
he is entitled under the several subdivisions of this act.—Laws of 1885-6, 
p. 96, § 1. 

§ 582. [487.] Pension exempt. Any money received by any citizen 
of the state of Washington as a pension from the government of the 
United States, whether the same be in the actual possession of such per- 
son or be deposited or loaned by him, shall be exempt from execution, 
attachment, cr seizure by or under any legal process whatever.—Laz's of 
1889-90, p. 88, § I. 

§ 583. [488.] Same. When a debtor dies or absconds, and leaves 
his family any money exempted by this act, the same shall be exempt to 
his family, as provided in section 1: of this act.—Zaws of 1889-90, 
p. 89, § 2 

S 584. [489.] Exemption waived by agreement in writing. This 
chapter shall not be so construed as to prevent any single man, or mar- 
ried man, his wife joining him, from waiving, by agreement in writing, 
the benefit of this act : provided, that any agreement of waiver made by a 
husband and wife shall be witnessed and acknowledged as required in 
case of a deed conveying real estate: and provided also, that nothing in 
this chapter shall be construed to exempt from attachment or execution 
the property, real or personal, of non-residents, or a person who has left, 
or is about to leave, the territory with the intent to defraud his creditors. 
—Code of 1881, § 348. 


§ 585. [490.] Proceedings when exemption is claimed. When a 
debtor claims personal property as exempt, he shall deliver to the officer 
making the levy an itemized list of all the personal property owned or 
claimed by him, including money, bonds, bills, notes, claims and 
demands, with the residence of the person indebted upon the said bonds, 
bills, notes, claims and demands, and shall verify such list by affidavit. 
He shall also deliver to such officer a list, by separate items, of the prop- 
erty he claims as exempt. If the husband be absent or incapable of 
acting, the claim may be made, the list delivered and verified, by the 
wife. Ifthe creditor, his agent or attorney, demand an appraisement 
thereof, two disinterested householders of the neighborhood shall be 
chosen, one by the debtor and the other by the creditor, his agent or 
attorney, and these two, if they cannot agree, shall select a third; [but if 
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either party fail to choose an appraiser, or the two fail to select a third, 
or] if one or more of the appraisers fail to act, the officer shall appoint 
one. The appraisers shall forthwith proceed to make a list, by separate 
items, of the personal property selected by the debtor as exempt, which 
they shall decide as exempt, stating the value of each article, and annex- 
ing to the list their affidavit to the following effect: ‘‘We solemnly swear 
that to the best of our judgment the above is a fair cash valuation of 
the property therein described,” which affidavit shall be signed by two 
appraisers at least, and be certified by the officer administering the oaths. 
The list shall be delivered to the officer holding the execution or other 
process, and be by him annexed to and made part of his return, and the 
property therein specified shall be exempt from levy and sale, and the 
other personal estate ofthe debtor shall remain subject thereto. In case 
no appraisement be required, the officer shall return with the process the 
list of the property claimed as exempt by the debtor. The appraisers 
shall each be entitled to one dollar, to be paid by the creditor, if all the 
property claimed by the debtor shall be exempt ; otherwise to be paid by 
the debtor.—Code of 1881, § 349. 
Niklason v. Parker, 3 W. T., 527, 12 P., 31. 


CHAPTER LI. 


CLAIM TO PROPERTY LEVIED UPON OR ATTACHED. 
§ 586. Third party may have immediate pos- | § 58. Claimant deemed plaintiff, sheriff and 


session. plaintiff defendants. 
$ 587. Sureties on bond must justify if re- $ 590. Judgment in such cases, for what ren- 
quired. dered. 


§ 588. Return of affidavit and trial thereon. 


$ 586. [491.] Third party may have immediate possession. When 
any other person than the judgment debtor shall claim property levied 
upon or attached, he may have the right to demand and receive the same 
from the sheriff or other officer making the attachment or levy, upon his 
making an affidavit that the property is his, or that he has a right to the 
immediate possession thereof, stating on oath the value thereof, and giv- 
ing to the sheriff or officer a bond, with sureties in double the value of 
such property, conditioned that he will appear in the superior court of 
the county in which the property was seized within ten days after the 
bond is accepted by the sheriff or other officer, and make good his title to 
the same, or that he will return the property or pay its value to the said 
sheriff or other ofhcer.—Zaws of 1891, p. 79, $Ñ I. 


Dawson v. Baum, 3 W. T., 464; 19 P., 46. Standley v. Marsh, 20 P., 592; 1 W., 
512. Siebbaum v. Delanty, 30 P., 662; 4 W., 597. Chapin v. Bokee, 29 P., 
936; 4 W., I. Metcalf v. Bush, 30 P., 325; 4 W., 386. Scott v. McGraw, 3 
W., 675; 29 P., 260. Myers v. Landrum, 4 W., 762; 31 P. 33. 


S 587. [492.] Sureties on bond must justify if required. If the 
sheriff or other officer require it, the sureties shall justify as in other 
cases, and in case they do not so justify when required, the sheriff or of- 
ficer shall retain the property ; if the sheriff or officer do not require the 
bail to justify, he shall stand good for their sufficiency. He shall date 
and indorse his acceptance upon the bond.— Code of 1881, § 351. 


§ 588. [493.] Return of affidavit and trial thereon. The officer 
shall return the affidavit, bond and justification, if any, to the office of 
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the clerk of the superior court, and [this] [e] case shall stand for trial i in 


said court.—Laws of 1891, p. 80, § 2. Code of 1881, § 352. 
Chapin v. Bokee, 4 W., 1; 29 P., 936. 


S 589. [494.] Claimant deemed plaintiff—Sheriff and plaintiff de- 
fendants. The person claiming the property shall be plaintiff, and the 
sheriff and plaintiff in the execution, defendants. Code of 1881, § 353. 


Scott v. McGraw, 3 W., 675; 29 P... 260. 


Š 590. [495.] Judgment in such cases, for what rendered. If the 
claimant makes good his title to the property, the bond shall be canceled; 
if to a portion thereof, a like proportion of the bond shall be canceled; 
but if he shall not maintain his title, judgment shall be rendered against 
him and his sureties for the value of the property, or for such less amount 
as shall not exceed the amount due on the original execution or attach- 
ment. When the judgment is in favor of the sheriff for the entire prop- 
erty, the claimant shall pay the costs; when the claimant recovers all the 
property, judgment shall be given in favor of the claimant for costs; when 
the claimant recovers a portion of the property only, the costs shall be ap- 
portioned. When the plaintiff prevails, the costs may be taxed against 
the defendant who was plaintiff in the execution or attachment, or the 
court may, if it shall be of opinion that the sheriff attached or levied upon 
=- said property without the exercise of due caution, adjudge him to pay the 
costs, or any portion thereof.—Code of 1881, § 354. 


Chapin v. Bokee, 29 P., 936; 4 W., I. 


Chapin v. Bokee, 29 P., 936; 4 W., I 


CHAPTER LII. 


SALES UNDER EXECUTION. 


chaser may recover of plaintiff. 


¢ s591. How execution against property is exe- ĝ 605. Joint and several debtors entitled to 
cuted. contribution—Surety must give thirty 

¢ 592. Property and debts due from garnishee. days’ notice. 

f 593. When same remains in possession of ¢ 606. Redemption of real property—Certifi- 
garnishee. eate of sale. 

f 594. Judgment debtor may retain personal ĝ 607. Debtor and subsequent creditors may 
property by giving bond. redeem. 

@595. Notice of sales under execution. ¢ 608. One year’s redemption from mortgage 

$ 596. Manner of conducting sales. or execntion sales. 

¢597- Sale may be adjourned from week to ĝ 609. Successive redemptions within sixty 
wee):—Notices. ; days. 

#598. Delivery and bill of sale to be made by ĝ 610. Purchaser entitled to conveyance after 
sheriff. six months. 

2599. Real property—How sold. ¢611. Manner of redeeming. 

¢ 600. Measurement of land when sold by the ĝ 612. Prior lienors entitled to first redemp- 
acre. tion. 

ĝ 601. Not to be measured if entire tract is 2613. Waste may be restrained after sale. 
sold. é@ 614. Purchaser entitled to possession after 

$602. Proceeds of sale and writ to be returned sale. 

| to clerk. ¢ 615. When purchasers entitled to conveyance 

¢ 603. Manner of confirming sales of real es- —Successor of sheriff may execute. 
tate. ¢ 616. Sheriff’s deed to be entered in clerk's 

@ 604. If judgment reversed after sale, pur- , book of levies. 


§ 591. [496.] How execution against property is executed. When 
the writ of execution is against the property of the judgment debtor, it 
shall be executed by the sheriff as follows: 

1. If property has been attached, he shall indorse on the execution and 
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pay to the clerk forthwith the amount of the proceeds of sales of perishable 
property or debts due the defendant received by him sufficient to satisfy 
the judgment. 

2. If the judgment is not then satisfied, and property has been attached 
and remains in his custody, he shall sell the same, or sufficient thereof to 
satisfy the judgment. | 

3. If then any portion of the judgment remains unsatisfied, or if no 
property has been attached, or the same has been discharged, he shall levy 
on the property of the judgment debtor sufficient to satisfy the judgment. 

4. Property shall be levied on in like manner and with like effect as 
similar property is attached. 

5. Until a levy, personal property. shall not be affected by the execution. 
When property has been sold or debts received by the sheriff on execution, 
he shall pay the proceeds thereof, or sufficient to satisfy the judgment, as 
commanded in the writ. 

6. When property has been attached, and it is probable that such prop- 
erty will not be sufficient to satisfy the judgment, the execution may be 
levied on other property of the judgment debtor without delay. If after 
satisfying the judgment any property, or the proceeds thereof, remain in 
the custody of the sheriff, he shall deliver the same to the judgment debtor. 
— Code of 1881, § 355. 


Chase v. Cannon, 47 F., 674 (Wash.). 


§ 592. [497.] Property and debts due from garnishee. In the case 
of property in the possession of, or owing from any garnishee, the sheriff 
ir proceed as follows : 

If it appear, from the certificate of the garnishee, that he is owing a 
debt to the judgment debtor which is then due, if such debt is not paid by 
such garnishee to the sheriff, on demand, he shall levy on the property of 
the garnishee of the amouut thereof, in all respects as if the execution was 
against the property of the garnishee. But if such debt be not then due, 
the sheriff shall sell the same, according to the certificate, as other property. 

2. If, in like manner, it appear that the judgment debtor has rights or 
shares in the stock of thę garnishee, as provided in subdivision 3 of 
section 179 [321], the sheriff shall sell the same, according to the certifi- 
cate, as other property. 

3. If, in like manner, it appear that the garnishee has other personal 
property of the judgment debtor in his possession, and the same has. not 
been bailed to such garnishee for a period then unexpired, unless the same 
be delivered to the sheriff, on demand, he shall levy upon the same where- - 
ever he may find it. But if such property is in possession of such gar- 
nishee upon a bailment then unexpired, the sheriff shall sell the same, or 
the interest of the judgment debtor therein, according to the certificate, as 
other property.—Code of 1881, § 356. 


S 593. [498.] When same remains in possession of garnishee. 
When a sheriff with an execution levies upon any of the personal property 
mentioned in subdivision three of section one hundred and seventy-nine 
[321], and if the same 1s not delivered, paid, or transferred to him at the 
time, he shall proceed thereafter in reference to such property as provided 
in the preceding section. Such property may be delivered, paid, or 
transferred to the sheriff at the time of the levy, or sufficient thereof to 
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satisfy the execution ; and the sheriff’s receipt to the person, association 
or corporation, as the case may be, shall ne a sufficient discharge therefor. 
Code of 1881, § 357. 


$ 594. [499.] Judgment debtor may retain personal property by 
giving bond. When the sheriff shall levy upon personal property by 
virtue of an execution, he may permit the judgment debtor to retain the 
same, or any part thereof, in his possession until the day of sale, upon the 
defendant executing a written bond to tne sheriff, with sufficient surety, 
in double the value of such property, to the effect that it shall be delivered 
to the sheriff at the time and place of sale, and for non-delivery thereof an 
action may be maintained upon such bond by the sheriff or the plaintiff in 
the execution ; but the sheriff shall not thereby be discharged from his 
liability to the plaintiff for such property.—Code of 1881, § 358. 


§ 595. [500.] Notice of sale under execution. Before the sale of 
property on execution, notice thereof shall be given as follows: 

1. In case of personal property, by posting written or printed notice of 
the time and place of sale in three public places of the county where the 
sale is to take place, nòt less than ten days successively. 

2. In case of real property, by posting a simular notice, particularly de- 
scribing the property. for four weeks successively, in three public places of 
the county where the property is to be sold, and publishing a copy thereof, 
once a week for the same period, in a newspaper of the county, if there 
be one, or if there be none, then 1n a newspaper published nearest to the 
place of sale.—Code of 1881, § 359. 


§ 596. [501.] Manner of conducting sales. All the sales of property 
upon execution shall be made by auction between nine o’clock in the 
morning and four o’clock in the afternoon. After sufhcient property has 
been sold to satisfy the execution, no more shall be sold. Neither the 
officer holding the execution nor his deputy shall become a purchaser or 
be interested in any purchase at such sale. When the sale is of personal 
property capable of manual delivery, and not in the possession of a third 
person, association or corporation, it shall be within view of those who at- 
tend the sale, and be sold in such parcels as are likely to bring the highest 
price; and when the sale is of real property, and consisting of several 
known lots or parcels, they shall be sold separately or otherwise, as is 
likely to bring the highest price, or when a portion of such real property 
is claimed by a third person, and he requires it to be sold separately, such 
portion shall be sold separately. Sales of real property shall be made at 
the court house door.—Code of 1881, § 360. 


$ 597. [502.] Sales may be adjourned from week to week—No- 
tices. If, at the time appointed for the sale, the sheriff should be pre- 
vented from attending at the place appointed, or being present should 
deem it for the advantage of all concerned to postpone the sale for want 
of purchasers, or other sufficient cause, he may postpone the sale not ex- 
ceeding one week next after the day appointed, and so from time to time, 
for the like cause, giving notice of every adjournment by public procla- 
mation made at the same time, and by posting written notices of such 
adjournment under the notices of sale originally posted by him. The 
sheriff for like causes may also adjourn the sale from time to time, not 
exceeding thirty days beyond the day at which the writ is made return- 
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able, with the consent of the plaintiff indorsed upon the writ.—Code of 
1881, § 361. 


§ 598. [503.] Delivery and bill of sale to be made by sheriff. 
When the purchaser of any personal property, capable of manual deliv- 
ery, and not in the possession of a third person, association, or corpora- 
tion, shall pay the purchase money, the sheriff shall deliver to him the 
property, and if desired shall give him a bill of sale containing an 
acknowledgment of the payment. In all other sales of personal prop- 
ertv the sheriff shall give the purchaser a bill of sale with the like ac- 
knowledgment.—Code of 1881, § 362. 


$ 599. [504.] Real property, how sold. The form and manner of 
sale of real estate by execution shall be as follows: The sheriff shall 
proclaim aloud at the place of sale, in the hearing of all the by-standers : 
‘I am about to sell the following tracts of real estate (here reading the 
description,) upon the following execution :’’ (here reading the execution). 
He shall also state the amount which he is required to make upon the ex- 
ecution, which shall include damages, interests and costs up to the day 
of sale, and increased costs. He shall then offer the land for sale, the lots 
and parcels separately or together, as he shall deem most advantageous. 
All land, except town lots, shall be sold by the acre. Code of 1881, § 363. 


S 600. [505.] Measurement of land when sold by the acre. When 
the land is sold by the acre, and any less number of acres than the whole 
tract or parcel is sold, it shall be measured off to the purchaser in a square 
form, from the northeast corner of the tract or parcel, unless some person 
having an interest in the land shall, at the sale, or prior thereto and before 
the bidding is made, request that the land sold shall be taken from some 
other part, or in some other form ; 1n such case, if such request is reason- 
able, the offcer making the sale shall sell accordingly.—Code of 1881, 


§ 364. 


§ 601. [506.] Not to be measured if entire tract is sold. When an 
entire tract or parcel of land is sold by the acre, it shall not be measured, 
but shall be deemed and taken to contain the number of acres named in | 
the description, and be paid for accordingly ; and when the number of 
acres is not contained in the description, the officer shall declare, according 
to his judgment, how many acres are contained therein, which shall be 
deemed and taken to be the true number of acres.—Code of 1881, $ 365. 


§ 602. [507.] Proceeds of sale and writ to be returned to clerk. 
The officer shall strike off the land to the highest bidder who shall forth- 
with pay the money bid to the officer, who shall return the money with 
his execution and his doings thereon to the clerk of the court from which 
the execution issued, according to the order thereof: Provided, however, 
That when final judgment shall have been entered in the supreme court, 
and the execution upon which sale has been made issued from said court, 
the proceedings on execution and return shall be docketed for confirmation 
in the district court in which the action was originally commenced, and 
like proceedings shall be had as though said execution had issued from the 
said district court.—Code of 1881, § 366. 


$603. [508.] Manner of confirming sales of real estate. Upon the 
return of any sale of real estate as aforesaid, the clerk shall enter the 
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cause on which the execution issued, by its title, in the docket of the 
term next after such return, and mark opposite the same ‘‘sale of land 
for confirmation,’’ and the following proceedings shall be had: 


1. The plaintiff shall be entitled, on motion therefor, to have an order 
confirming the sale at the term next following the return of the execu- 
tion, or if it be returned in term time then at such term, unless the judg- 
ment debtor, or in case of his death his representatives, shall file with the 
clerk, ten days before such term, or if the writ be returned in term time 
then five days after the return thereof, his objections thereto. 

2. If such objections be filed the court shall, notwithstanding, allow 
the order confirming the sale, unless on the hearing of the motion it shall 
satistactorily appear that there were substantial irregularities in the pro- 
ceedings concerning the sale, to the probable loss or injury of the party 
objecting. In the latter case the court shall disallow the motion and 
direct that the property be resold in whole or in part, as the case may 
be, as upon the execution received of that date. 

3. Upon the return of the execution, the sheriff shall pay the proceeds 
Of the sale to the clerk, who shall tben apply the same, or so much 
thereof as may be necessary, in satisfaction of the judgment. If an order 
of resale be afterwards made and the property sell for a greater amount 
to any person other than the former purchaser, the clerk shall first repay 
to such purchaser the amount of his bid out of the proceeds of the latter 
sale. 

4. Upon a resale, the bid of the purchaser at the former sale shall be 
deemed to be renewed and continue in force, and no bid shall be taken, 
except for a greater amount. If the motion to confirm be not heard and 
decided at the term at which it is made it may be continued and heard 
and determined before the judge, or at any term thereafter. An order 
confirming a sale shall be a conclusive determination of the regularity of 
the proceedings concerning such sale as toall persons in any other action, 
suit or proceeding whatever. 

5. If after the satisfaction of the judgment, there be any proceeds of 
the sale remaining, the clerk shall pay such proceeds to the judgment 
debtor or his representative, as the case may be, at any time before the 
order 1s made upon the motion to confirm the sale, provided such party 
file with the clerk a waiver of all objections made or to be made to the 
proceedings concerning the sale; but if the sale be confirmed, such pro- 
ceeds shall be paid to such party of course, otherwise they shall remain 
in the custody of the clerk until the sale of the property had been dis- 
posed of.—Code of 1881, § 367. è 


Parker vs. Dacres, 24 P., 192, 1 W., Igo. 


§ 604. [509.] If judgment reversed after sale purchaser may re- 
cover of plaintiff. If the purchaser of real property sold on execution, 
or his successor in interest, be evicted therefrom in consequence of the 
reversal of the judgment, he may recover the price paid with interest, 
and the costs and disbursements of the suit by which he was evicted, 
from the plaintiff in the writ of execution.— Code of 1881, § 368. 


§ 605. [510.] Joint and several debtors entitled to contribution 
—Surety must give thirty days’ notice. When property liable to an 
execution against several persons is sold thereon, and more than a due 
proportion of ar judgment is levied upon the property of one of them, or 
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one of them pays without a sale more than his proportion, he may compel 
contributions from the others; and when a judgment is against several, 
and is upon an obligation or contract of one of them as security for an- 
other, and the surety pays the amount, or any part thereof, either by sale 
of his property or before sale, he may compel repayment from the princi- 
pal. In such case the person so paying or contributing shall be entitled 
to the benefit of the judgment to enforce contribution or repayment if 
within thirty days after his payment he file with the clerk of the court 
where the judgment was rendered notice of his payment and claim to 
contribution or repayment. Upon filing such notice, the clerk shall make 
an entry thereof in the margin of the docket where the judgment is en- 
tered.—Code of 1881, § 369. 


§ 606. [511.] Redemption of real property—Certificate of sale. 
Upon a sale of real property, when the estate is less. than a leasehold of 
two years unexpired term, the sale shall be absolute. In all other cases, 
such property shall be subject to redemption, as hereinafter provided in 
this chapter. At the time of sale the sheriff shall give to the purchaser 
a certificate of the sale, containing : 

1. A particular description of the property sold. 

2. The price bid for each distinct lot or parcel. 

3. The whole price paid. 

4. When subject to redemption, it shall be so stated. The matters con- 
tained in such certificate shall be substantially stated in the sheriff’s re- 
turn of his proceedings upon the writ.— Code of 1881, § 370. 

Parker v. Dacres, 7 P., 893, 9 S. C., 433, 2 W., 439-445. ; 


§ 607. [512.] Debtor and subsequent creditors may redeem. Prop- 
erty sold subject to redemption, as provided in the last section, or any 
part thereof separately sold, may be redeemed by the following persons 
or their successors in interest : 

1. The judgment debtor, or his successor in interest, in the whole or 
in any part of the property separately sold. 

2. A creditor having a lien by judgment, decree or mortgage on any 
portion of the property, or any portion of any part thereof, separately 
sold subsequent in time to that on which the property was sold. 

The persons mentioned in subdivision two of this section are termed 
redem ptioners.—Code of 1881, § 371. - 

Hays v. Miller, 1 W. T., 143. Parker v. Dacres, 2 W., 439, 445; 7 P., 893. 


$ 608. [513.] One year’s redemption from mortgage or execution 
sales. „s he judgment debtor, or his successor in interest, may redeem 
any real estate sold under execution of judgment or foreclosure of mort- 
gage at any time within one year from the date of the sale, by paying 
the amount of the purchase-money, with interest at the rate of one per 
centum per month thereon from the date of the sale, together with the 
amount of any taxes which the purchaser may have paid.—Laws of 
1886, p. 116, § I. 


§ 609. [514.] Successive redemptions within sixty days. If the 
property be so redeemed by a redemptioner, either the judgment debtor 
or any other redemptioner may, within sixty days of the last redemption, 
again redeem it on paying the sum paid on the last redemption, with in- 
terest at the rate of.two per centum per month thereon, from the date of 
the last preceding redemption in addition, together with the amount of 
any taxes which the last redemptioner may have paid thereon; and un- 
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less his lien be prior to that of such redemptioner, the amount of such 
lien, with interest. The property may be again, and as often as a debtor 
or a redemtioner is disposed, redeemed from the last previous redemp- 
tioner, within sixty days from the last redemption, on paying the sum 
paid on the last previous redemption, with interest at the rate of two 
per centum per month thereon from the date of such previous redemp- 
tion, together with the amount of any taxes paid thereon by such 
last redemptioner, and the amount of any liens held by such last re- 
demptioner prior to his own, with interest. Notice of redemption shall 
be given to the sheriff.—Code of 1881, § 373. 


$ 610. [515.] Purchaser entitled to conveyance after six months. 
If no redemption be made within six months from the confirmation of 
the sale, the purchaser shall be entitled to a conveyance from the sheriff, 
or if so redeemed, whenever sixty days has elapsed, and no other redemp- 
tion has been made, the time for redemption shall have expired, and the 
redemptioner shall be entitled to a conveyance from the sheriff. If the 
judgment debtor redeem at any time-before the time for redemption ex- 
pires, the effects of the sale shall be determined, and he shall be restored 
to his estate.— Code of 1881, § 374. 


§ 611. [516.] Manner of redeeming. The mode of redeeming shall 
be as provided in this section : 

1. The person seeking to redeem shall give the purchaser or redemp- 
tioner, as the case may be, two days’ notice of his intention to apply to 
the sheriff for that purpose. At the time and place specified in said 
notice, such person may redeem by paying to the sheriff the sum re- 
quired. ‘The sheriff shall give the person redeeming a certificate as in 
case of sale on execution, adding therein the sum paid on redemption, 
from whom redeemed, and the date thereof. A party seeking to redeem 
shall submit to the sheriff the evidence of his right thereto, as follows : 

2. Proof that the notice required by this section has been given to the 
purchaser or redemptioner, or waived. 

3. If he be a lien creditor, a copy of the docket of the judgment or de- 
cree under which he claims the right to redeem, certified by the clerk of 
the court where such judgment or decree is docketed, or if he seeks to 
redeem upon mortgage, the certificate of the record thereof. 

4. A copy of any assignment necessary to establish his claim, verified 
by the affidavit of himself or agent, showing the amount then actually 
due on the judgment, decree, or mortgage. 

5. If the redemptioner or purchaser have a lien prior to that of the lien 
creditor seeking to redeem, such redemptioner or purchaser shall submit 
to the sheriff the like evidence thereof, and of the amount due thereon, 
or the same may be disregarded.—Code of 1881, § 375. 

Scott v. Paterson, 20 P., 593; 1 W., 487. 


§ 612. [517.] Prior lienors entitled to first redemption. When two 
or more persons apply to the sheriff to redeem at the same time, he shall 
allow the person having the prior lien to redeem first, and so on. The 
sheriff shall immediately pay the money over to the person from whom 
the property is redeemed, if he attend at the redemption, or if not, at any 
time thereafter when demanded. Where a sheriff shall wrongfully re- 
fuse to allow any person to redeem, his right thereto shall not be preju- 
diced thereby, and upon the submission of the evidence and the tender of 
the money to the sheriff, as herein provided, he may be required by order 
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of the court, or judge thereof, to allow such redemption.—Code of 1881, 


§ 376. 


§ 613. [518.] Waste may be restrained after sale. Until the ex- 
piration of the time allowed for redemption, the court, or judge thereof, 
may restrain the commission of waste on the property by order granted, 
with or without notice, on the application of the purchaser or judgment 
creditor, but it shall not be deemed waste for the person in possession 
afterwards, during the period allowed for redemption, to continue to use 
it in the same manner in which it was previously used, or to use it in the 
ordinary course of husbandry, or to make the necessary repairs to build- 
ings thereon, or to use wood or timber on the property therefor, or for the 
repair of fences, or for fuel in his family, while he occupies the property. 
— Code of 1881, § 377. 


§ 614. [519.] Purchaser entitled to possession after sale. The 
purchaser from the day of sale until a gesale or redemption, and the re- 
demptioner from the day of his redemption until another redemption, 
shall be entitled to the possession of the property purchased or redeemed, 
unless the same be in the possession of a tenant holding under an unex- 
pired lease, and in such case shall be entitled to receive from such tenant 
the rents or the value of the use and occupation thereof during the same 
period. — Code of 1881, § 378. 


§ 615. [520.] When purchaser entitled to conveyance—Successor 
of sheriff may execute. In all cases where real estate has been or may 
hereafter be sold, in pursuance of law, by virtue of an execution or other 
process, it shall be the duty of the sheriff or other officer making such 
sale to execute and deliver to the purchaser, or other person entitled to 
the same, a deed of conveyance of the real estate so sold, as follows: 

1. When such other execution or process issues upon an ordinary money 
judgment, such sheriff or other officer shall execute and deliver such deed 
within six months after the confirmation of such sale. 

2. When such execution or other process issues upon a decree for the 
forclosure of a mortgage, such sheriff or other officer shall execute and 
deliver such deed within five days after the confirmation of such sale. 

3. In case the term of office of the sheriff or other officer making such 
sale shall have expired before a sufficient deed has been executed, then 
the successor in office of such sheriff or other officer shall, within the 
time specified in this act, execute and deliver to the purchaser, or other 
person entitled to the same, a deed of the premises so sold; and such 
deed shall be as valid and effectual to convey to the grantee the lands or 
premises so sold as 1f the deed had been made by the sheriff or other 
ofhcer who made the sale.—Code of 1881, § 379. 


S 616. [521.] Sheriff ’s deed to be entered in clerk’s book of 
levies. The party to whom such sheriff’s deed is given shall, upon the 
receipt thereof, take the same to the clerk of the district court, who 
shall enter in his book of levies, where the levy is recorded, the sale of 
real estate therein conveyed, and shall indorse the fact upon the deed, 
with the date when presented to him and when made. And no county 
auditor shall record any such deed without such indorsement.—Code of 
1881, § 380. 
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§ 617. Judgment debtor may be examined within five years after 
judgment—Bond for appearance—Imprisonment. At any time with- 
in five years after entry of a judgment for the sum of $25 or over that 
amount, and after the issuing of an execution against property, 
and upon proof by the affidavit of a party or otherwise to the 
satisfaction of court or a judge thereof, that any judgment debtor has 
property which he unjustly refuses to apply towards the satisfaction of 
the judgment, such court or judge may, by an order, require the judg- 
ment debtor to appear at a specified time and place before the judge 
granting the order, or a referee appointed by him, to answer concerning 
the same; and the judge to whom application is made under this act 
may, if it is made to appear to him by the affidavit of the judgment cred- 
itor, his agent or attorney, that there is danger of the debtor absconding, 
order the sheriff to arrest the debtor and bring him before the judge 
granting the order. Upon being brought before the judge he may be or- 
dered to enter into a bond, with sufficient sureties, that he will attend 
from time to time before the judge or referee, as shall be directed, during 
the pendency of the proceedings and until the final termination thereof, 
and will not in the meantime dispose of any portion of his property not 
exempt from execution. In default of entering into such a bond, he may 
be committed to prison, there to remain until the close of the examina- 
tion; except that the judge may direct the sheriff to produce him from 


*This act is chiefly taken from the New York code—Sections 2432 to 2463. It repeals ‘‘all acts 


and laws in conflict with the provisions of this act.” 
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time to time, as required in the course of the proceedings.— Laws of 1893, 
P. 435, $ 1. 
Murne v. Schwabacher, 2 W. T., 130; 3 P., 899. Netzel v. Mulford, 59 How. Pr., 
452. Conway v. Hutchins, 9 Barb., 378. 


8 618. Warrant for arrest may be vacated on three days’ notice. 
A warrant issued as prescribed in the last section may be vacated or mod- 
ified by the judge making the same, or by the court out of which the 
execution was issued, upon giving three days’ notice to the opposite 


party.— Laws of 1893, p. 435, § 2. 


§ 619. Third parties owing debtor may be examined. Upon proof 
by affidavit or otherwise, to the satisfaction of the judge, that execution 
has been issued as prescribed by section one of this act, and also that any 
person or corporation has personal property of the judgment debtor of 
the value of twenty-five dollars or over, or is indebted to him in said 
amount, the judge may make an order requiring such person or corpora- 
tion, or an officer thereof, to appear at a specified time and place before 
him, or a referee appointed by him, and answer concerning the same.— 
Laws of 1893, P. 436, $ 3. 


People ex rel. v. Jones, 52 How. 95. 


§ 620. Same. An order requiring a person to attend and be exam- 
ined, made pursuant to any provision of this article, must require him so 
to attend and be examined either before the judge to whom the order is 
returnable or before a referee designated therein. Where the examina- 
tion is taken before a referee, he must certify to the judge to whom the 
order is returnable all of the evidence and other proceedings taken before 
him.-—Laws of 1893, P. 436, § 4. 

Everton v. Powell, 3 W., 333, 28 P., 536. Day v. Lee, 52 How. Pr. Canavan v. 
McAndrew, 20 Hun. 46. 


Note: The following section from the old law is here inserted as its provisions may not be en- 
tirely superseded by the new. 


(527.] If it appear that a person or corporation alleged to have property of the 
judgment debtor, or indebted to him, claims an interest in the property adverse to 
him, or denies the debt, the court or judge may authorize, by an order to that effect, 
the judgment creditor to institute an action against such person or corporation for 
the recovery of such interest or debt; and the court or judge may, by an order, for- 
bid a transfer or other disposition of such interest or debt until an action can be 
commenced and prosecuted to judgment. Such order may be modified or vacated 
by the judge granting the same, or the court in which the action is brought, at any 
time, upon such terms as may be just.—Code of 1881, § 386. 


Everton v. Powell, 28 P., 536; 3 W., 333. 


S 621. Parties examined to be under oath. Upon an examination 
made under this act, the answer of the party or witness examined must 
be under oath. A corporation must attend by, and answer under the 
oath of, an officer thereof, and the judge may, in his discretion, specify 
the officer. Either party may be examined as a witness in his own be- 
half, and may produce and examine other witnesses as upon the trial of 
an action. The judge or referee may adjourn any proceedings under this 
act, from time to time, as he thinks proper.—Laws of 1893, p. 436, § 5. 

Sherwood v. Dolen, 14 Hun., 191. 


§ 622. Referee must take oath unless waived. Unless the parties 
expressly waive the referee’s oath, a referee appointed as prescribed in 
this act must, before entering upon an examination or taking testimony, 
subscribe and take an oath that he will faithfully and fairly discharge his 


Chap. LIII PROCEEDINGS SUPPLEMENTAL TO EXECUTION 135 


duty upon the reference, and make a just and true report according to 
the best of his understanding. The oath must be returned to the judge 
with the report of the testimony.—Laws of 1893, p. 436, § 6. 


§ 623. Court may permit third party to pay sheriff debts owing 
judgment debtor. At any time after the commencement of a special 
proceeding authorized by this act, and before the appointment of a re- 
ceiver therein, or the extension of a receivership thereto, the judge by 
whom the order or warrant was granted or to whom it may be returnable, 
may in his discretion upon proof by afhdavit to his satisfaction that a 
person or corporation is indebted to the judgment debtor, and upon such 
notice given to such person or corporation as he deems just, or without 
notice make an order permitting the person or corporation to pay the sher- 
iff designated in the order a sum On account of the alleged indebtedness 
not exceeding the sum which will satisfy the execution. A payment 
thus made is to the extent thereof a discharge of the indebtedness except 
as against a transferee from the judgment debtor in good faith, and .for a 
valuable consideration, of whose rights the person or corporation had 
actual or constructive notice when the payment was made.—Laws of 
1893, P. 436, Š 7. 

Schranth v. Dry Dock Savings Bank, 86 N. Y., 390. Calkins v. Parker, 21 Barb. 
275, 283. Gibson v. Haggerty, 37 N. Y., 558. 


§ 624. Court may order debtor or third party to pay or deliver 
property. Where it appears from the examination or testimony taken 
in the special proceedings authorized by this act that the judgment 
debtor has in his possession or under his control money or other personal 
property belonging to him, or that one or more articles of personal prop- 
erty capable of manual delivery, his right to the possession whereof is 
not substantially disputed, are in the possession or under the control of 
another person, the judge by whom the order or warrant was granted, or 
to whom it is returnable, may in his discretion, and upon such notice 
given to such persons as he deems just, or without notice, make an order 
directing the judgment debtor, or other person, immediately to pay the 
money or deliver the articles of personal property to a sheriff designated 
in the order, unless a receiver has been appointed or a receivership has 
been extended to the special proceedings, and in that case to the re- 
ceiver.—Laws of 1893, P. 437, § 8. 

Coombs v. Davis, 2 W.T., 466; 7 P. 860. Everton v. Powell, 28 P., P 3 W., 333. 
Wright v. Cavot, 47 N. Y., Super. Ct. 229. Lynch v. Johnson, 48 N. Y., 27. 


§ 625. Sheriff ’s liability for money received. If the sheriff to 
whom money is paid or other property is delivered, pursuant to an order 
made as prescribed in the last section of this act, does not then hold an 
execution upon the judgment against the property of the judgment 
debtor, he has the same rights and power, and is subject to the same du- 
ties and liabilities with respect to the money or property, as if the money 
had been collected or the property had been levied upon by him by virtue 
of such an execution, except as provided in the next section.—Laws of 
1893, P. 437, $ 9- 


§ 626. Receiver may receive money from sheriff. —When sheriff 
may pay direct to creditor. After 4 receiver has been appointed or a 
receivership has been extended to the special proceedings, the judge must, 
by order, direct the sheriff to pay the money, or the proceeds of the 
property, deducting his fees, to the receiver ; or if the case so requires to 
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deliver to the receiver the property in his hands. But if it appears to 
the satisfaction of the judge that an order appointing a receiver or ex- 
tending a receivership is not necessary, he may, by an order reciting that 
fact, direct the sheriff to apply the money so paid, or the proceeds of the 
property so delivered, upon an execution in favor of the judgment cred- 
itor issued either before or after the payment or delivery to the sheriff.— 


Laws of 1893, P. 438, § 10. 


S 627. Surplus to be returned to judgment debtor. Where money 
is paid or property is delivered as prescribed in the last four sections and 
afterwards the special proceeding is discontinued or dismissed, or the 
judgment is satished without resorting to the money or property, or a 
balance of the money or of the proceeds of the property, or a part of the 
property remains in the sheriff's or receiver’s hands after satisfying the 
judgment and the costs and expenses of the special proceeding, the 
judge must make an order directing the sheriff or receiver to pay the 
money or deliver the property so remaining in his hands to the debtor 
or to such other person as appears to be entitled thereto, upon the 
payment of his fees and all other sums legally chargeable against the 
same.—ZLaws of 1893, p. 438, § II. 


§ 628. Injunction to prevent transfer of property, etc. The judge 
by avhom the order or warrant was granted or to whom it is returnable 
may make an injunction order restraining any person or corporation, 
whether a party or not a party to the special proceeding, from making 
or suffering any transfer or other disposition of or interference with the 
property of the judgment debtor or the property or debt concerning 
which any person is required to attend and be examined, until further 
direction in the premises. Such an injunction may be made simultane- 
ously with the order or warrant by which the special proceeding is insti- 
tuted, and upon the same papers or afterwards, upon an afhdavit showing 
sufficient grounds therefor. The judge or court may, as a condition of 
granting an application to vacate or modify the injunction order require 
the applicant to give security in such sum and in such manner as justice 
requires.—Laws of 1893, p. 438, § 12. 

People v. Randall, 73 N. Y., 416. Norris v. First Nat’l Bank, 68 N. Y., 362. 


§ 629. How injunction order served. An injunction order or an or- 
der requiring a person to attend and be examined made as prescribed in 
this act must be served,—— 

1. By delivering to the person to be served a certified copy of the origi- 
nal order and a copy of the afhdavit on which it was made. 

2. Service upon a corporation is sufficient if made upon an officer, to 
whom a copy of asummons must be delivered. Where a summons is 
personally served upon a corporation, unless the officer to be served is 
specially designated in the order, the order may be served by any per- 
son who can serve a summons in an action.—Zaws of 1893, P. 439, § 13. 

NoTE:—Sub-division 2 as punctuated, is unintelligible ; it should read as follows : 
Service upon a corporation is sufficient if made upon an ofhcer to whom a 
copy of a summons must be delivered, where a summons is personally 
served upon a corporation ; unless the officer to be served is specially desig- 


nated in the order. The order may be served by any person who can serve 
a summons in an action. See § 2452, N. Y. Code. 


$ 630. Copy of warrant and affidavit to be given debtor when ar- 


rested. The sheriff, when he arrests a judgment debtor by virtue of a 
warrant issued as prescribed i in this act, must deliver to him a copy of 
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the warrant and of the affidavit upon which it was granted.— Laws of 
1893, Pp. 439; $ I4. 

$ 631. How proceedings may be discontinued. A special proceed- 
ing instituted as prescribed in this act may be discontinued at any time 
upon such terms as justice requires, by an order of the judge made upon 
the application of the judgment creditor. Where the judgment creditor 
unreasonably delays or neglects to proceed, or where it appears that his 
judgment has been satisfied, his proceedings may be dismissed upon like 
terms by a like order made upon the application of the judgment debtor, 
or of plaintiff in a judgment creditor’s action against the debtor, or of a 
judgment creditor who has instituted either of the special proceeding[s] 
authorized by this act. Where an order appointing a receiver or extend- 
ing a receivership has been made in the course of the special proceeding, 
notice of the application for an order specified in this section must be 
given in such manner as the judge deems proper, to all persons inter- 
ested in the receivership as far as they can conveniently be ascertained. — 
Law's of 1893, P. 439, X 15. 

Ammidon v. Wollcott, 15 Abb., 314. i 

S 632. Costs and fees allowed judgment creditors. The judge may 
make an order allowing to the judgment creditor a fixed sum as costs, 
consisting of his witness fees and referee’s fees and other disbursements, 
and of a sum in addition thereto not exceeding twenty-five dollars, and 
directing the payment thereof out of any money which has come or may 
come to the hands of the receiver or of the sheriff within a time specified 
in the order.— Laws of 1893, P. 439, § 16. 


S 633. When same allowed to debtor. Where the judgment debtor 
or other person against whom the special proceeding is instituted has been 
examined, and property applicable to the payment of the judgment has 
not been discovered, the judge may make an order allowing him a like 
sum as costs, and directing the payment thereof within a time specified 
in the order by the judgment creditor.—Laws of 1893, p. 440, § 17. 


S 634. Disobedience to order, etc., a contempt. A person who re- 
fuses, or without sufficient excuse neglects, to obey an order of a judge 
or referee made pursuant to any of the provisions of this act, and duly 
served upon him, or an oral direction given directly to him by a judge or 
referee in the course of the special proceeding, or to attend before a judge 
or referee according to the command of a subpcena duly served upon him, 
may be punished by the judge of the court out of which the execution 
issued, as for contempt.—Laws of 1893, p. 440, § 18. 

Lathrop v. Clapp, 40 N. Y, 328. People v. Marston, 18 Abb., 257. 


$ 635. Judgment debtor not required to attend out of-his county 
—Corporations. A judgment debtor who resides or does business in 
the state cannot be compelled to attend pursuant to an order made under 
the provisions of this act at a place without the county where his resi- 
dence or place of business is situated. Where the judgment debtor to be 
examined under this [act] is a corporation the court may cause such cor- 
poration to appear and be examined by making like order or orders as are 
prescribed in this act, directed to any officer or officers thereof. —Laws of 


1893, P. 440, § 19. 
$ 636. No person excused from answering on grounds of fraud, 
etc. A party or witness examined in a special proceeding authorized by 
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this act 1s not excused from answering a question on the ground that his 
examination will tend to convict him of a commission of a fraud, or to 
prove that he has been a party to or privy to or knowing of a convey- 
ance, assignment, transfer or other disposition of property for any pur- 
pose ; or that he or another person claims to be entitled as against the 
judgment creditor or receiver appointed or to be appointed in the special 
proceeding to hold property derived from or through the judgment debtor, 
or to be discharged from the payment of a debt which was due the judg- 
ment debtor or to a person in his behalf. But an answer cannot be used 
as evidence against the person so answering in a criminal action or crimi- 
nal proceeding. —Laws of 1893, p. 440, § 20. 


Tinker v. Crooks, 22 Hun, 579. Reynolds v. Gilchrist, 9 Hun, 203. 


S 637. Property of defendant not summoned may be reached. 
When in proceedings under this act, personal service of the summons in 
the action was not made on all of the defendants, a debt due to, or other 
personal property owned by, one or more of the defendants not sum- 
moned jointly with the defendants summoned, or with any of them, may 
be reached by proceedings under this act.—Laws of 1893, p. 441, $ 21. 


§ 638. Proceedings commenced before one judge may be heard 
by another. A special proceeding under this act instituted before one 
judge may be continued from time to time before another of the same 
court with like effect as if it had been instituted or commenced before 
the judge who last heard the same.— Laws of 1893, p. 441, § 22. 


S$ 639. Act applies to justice court judgments. This act shall 
apply to judgments recovered in justice court upon which a transcript 
has been issued and filed with the clerk of the superior court.—Laws of 


1893, P. 441, § 23. 


§ 640. Proceeding may be heard before any superior court, or 
judge thereof. Proceedings under this act may be instituted before the 
superior courts of this state or before any judge of said superior courts.— 


Laws of 1893, P. 441, } 24. 


S 641. Exempt property cannot be reached— Wages for sixty days 
exempt. This act does not authorize the seizure of, or other interfer- 
ence with, any property which 1s expressly exempt by law from levy and 
sale by virtue of an execution, or any money, thing in action or other 
property held in trust for a judgment debtor where the trust has been 
created by, or the fund so held in trust has proceeded from, a person 
other than the judgment debtor; or the earnings of the judgment debtor 
for his personal services rendered within sixty days next before the insti- 
tution of the special proceeding, where it 1s made to appear by his oath 
or otherwise that those earnings are necessary for the use of a family 
wholly or partly supported by his labor.—Laws of 1893, P. 441 § 25. 


Dickenson v. Ouderdonk, 18 N. Y., 479. Newell v. Cutler, 19 Hun, 74. 
S 642. No jury allowed. Proceedings under this act are special pro- 


ceedings and shall be heard by the judge or referee before whom the 
same are returnable without a jury.—Laws of 1893, p. 441, § 26. 


S 643. Referees’ fees five dollars per day. The fees of referees 
appointed in proceedings under this act shall be five dollars per day.— 


Laws of 1893, P. 441, § 27. 
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X 644. Provisions for appointment of receiver. At any time after 
making an order requiring the judgment debtor or any other person to 
attend and be examined, or the issuing of a warrant, as prescribed in 
this act, the judge to whom the order or warrant is returnable, or the 
court out of which the order was issued, may make an order appointing 
a receiver of the property of the judgment debtor. At least two days’ notice 
of the application for the order appointing a receiver must be given person- 
ally to the judgment debtor, unless the judge or court is satisfied that he 
cannot, with reasonable diligence, be found within the state, in which 
case the order must recite that fact and may dispense with the notice, or 
may direct notice to be given in any manner which the judge thinks 
proper. But where the order to attend anid be examined or the warrant 
has been served upon the judgment debtor, a receiver may be appointed 
upon the return day thereof, or at the close of the examination, without 
further notice to him.— Laws of 1893, P. 441, § 28. 


Myers v. Case, 2 Abb., 476. Bailey v. Lane, 15 Abb., 373. 


S 645. Same when other proceedings pending. The judge must 
ascertain, if practicable, by the oath of the judgment debtor or other- 
wise, whether any other special proceeding authorized by this act 1s pend- 
ing against the judgment debtor, or if a receiver has been appointed or 
application has been made for the appointment of a receiver of the prop- 
erty of the judgment debtor in any other action by a judgment creditor. 
If either is pending and a receiver has not been appointed therein, notice 
of the application for the appointment of a receiver, and of all the subse- 
quent proceedings respecting the receivership, must be given in such 
manner as the judge directs to the judgment creditor a it.—Laws 
of 1893, P. 442, § 29. 

§ 646. But one receiver allowed. Only one receiver of the property 
of the judgment debtor shall be appointed. Where a receiver thereof. 
has already been appointed the judge, instead of making the order pre- 
scribed in the last section, must make an order extending the receiver- 
ship to the special proceedings before him. Such an order gives to the 
judgment creditor the same rights as if a receiver was appointed upon his 
application, including the right to apply to the court to control, direct or 
remove the receiver, or to subordinate the proceedings in or by which the 
receiver was appointed to those taken under his judgment.—Laws of 


1893, P. 442, § 30. 


§ 647. Order appointing receiver must be filed with clerk. An 
order appointing a receiver or extending a receivership must be filed in 
the office of the county clerk wherein the judgment roll in the action is 
filed ; or if the special proceeding is founded upon an execution issued 
out of a court other than that in which the judgment was rendered, in 
the office of the clerk of the county wherein the transcript of the judg- 
ment is filed.—Laws of 1893, p. 442, § 31. 


S 648. When property is vested in receiver. The property of the 
judgment debtor is vested in a receiver, who has duly qualified, from the 
time of filing the order appointing him or extending his receivership, as 
the case may be, subject to the following exceptions : 

1. Real property is vested in the receiver only from the time when the 
order, or a certified copy thereof, as the case may be, is filed with the 
auditor of the county where it is situated. 
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2. When the judgment debtor, at the time when the order is filed, Ag 
sides in another county of the state, his personal property is vested in the 
receiver only from the time when a copy of the order, certified by the 
auditor in whose office it is recorded, is filed with the auditor of the 
county where he resides.— Laws of 1893, P. 443, § 32. 


S 649..Receiver’s title to personal property relates back. Where 
the receiver’s title to personal property has become vested, as prescribed 
in the last section, it also extends back by relation, for the benefit of the 
judgment creditor, in whose behalf the special proceeding was instituted 
as follows: | 

1. When an order requiring the judgment debtor to attend and be ex- 
amined, or a warrant requiring the sheriff to arrest him and bring him 
before the judge, has been served, before the appointment of the receiver, 
or the extension of the receivership, the receiver’s title extends back so 
as to include the personal property of the judgment debtor at the time 
of the service of the order or warrant, | 

2. Where an order or warrant has not been served as specifies, in the 
foregoing subdivision, but an order has been made requiring a person to 
attend and be examined concerning property belonging or a debt due to 
the judgment debtor, the receiver’s title extends to the personal property 
belonging to the judgment debtor, which was in the hands or under the 
control of the person or corporation thus required to attend at the time of 
the service of the order, and to a debt then due to him from that person 
or corporation. 


3. In every other case where notice of application for the appointment 
of a receiver was given to the judgment debtor, the receiver’s title ex- 
tends to the personal property of the judgment debtor at the time when 
the notice was served, either personally or by complying with the require- 
ments [or] [of ] an order prescribing a substitute for personal service. 

4. Where the case 1s within two or more of the foregoing subdivisions 
of this section, the rule most favorable to the judgment creditor must be 
adopted. But this section does not affect the title of a purchaser in good 
faith without notice, and for a valuable consideration ; or the payment of 
a debt in good faith and without notice.—LZaws of 1893, P. 443, § 33. 


S 650. Olerk to make entry in book of receivers. Each county 
clerk must keep in his office a book indexed to the names of the judg- 
ment debtors, styled ‘‘ book of orders appointing receivers of judgment 
debtors.” A county clerk in whose office an order or a certified copy of 
an order is filed, as prescribed in this act, must immediately note there- 
upon the time of filing it, and as soon as practicable, must record it in 
the book so kept by him. He must also, upon request, furnish forthwith 
to any party or person interested, one or more certified copies thereof. 
For each omission to comply with any provision of this section, a county 
clerk forfeits to the party aggrieved two hundred and fifty dollars, in 
addition to all damages sustained by reason of the omission.—Laws of 


1893, P. 444, § 34. 
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TITLE VI. 


MISCELLANEOUS PROVISIONS. 


CHAPTER 54. Service of Papers and Notice. 
CHAPTER 55. Set-offs—Foreign Judgments, etc. 
CHAPTER 56. Commissioners’ Deeds. 

CHAPTER 57. Other Miscellaneous Provisions. 
CHAPTER 58. Construction. 


CHAPTER LIV. 
SERVICE OF PAPERS AND NOTICE. 


¢ 651. Pleadings not to be deemed proof. ¢ 662, Service on non-resident parties. 
¢ 652. New party entitled to notice. g 663. Provisions not to apply to summons, etc. 
¢ 653. Notice must be given after appearance. ¢ 664. Defective notices not to be invalid. 
¢ 654. Time, how computed. ¢ 665. Weekly publications of notices. 
$ 655. Process to whom directed. ¢ 666. Fees for publication need not be paid 
¢ 656. How service made when sheriff is dis- sheriff. 
qualified. 3 667. Notices may be served by telegraph. 
¢ 657. Service of notice—Proof—Adniission of ¢ 668. Deeds, etc., may be sent by telegraph 
service. and recorded. 
2 658. Notices to be in writing. ¢@ 669. Writs in civil actions served by tele- 
¢ 659. How service may be made. graph. 
¢ 660. Service by mail. ĝ 670. Contracts by telegraph same as written. 
¢ 661. Double time shall be given such service. 


S 651. [792.] Pleadings not to be deemed proof. Pleadings sworn 
to by either party in any case shall not, on the trial, be deemed proof of 
the facts alleged therein, nor require other or greater proof on the part of 
the adverse party.—Code of 1881, § 741. 


Or. Ry. & N. Co. v. Dacres, 23 P. 415, I W., 195. 


S 652. [793.] New party entitled to notice. When a new party is 
introduced into an action, as a representative or successor of a former 
party, such new party is entitled to the same notice, to be given in the 
same manner, as required for defendants in the commencement of an 
action.—Code of 1881, § 742. 


§ 653. [822.] Notice must be given after appearance. When a 
party to an action has appeared in the same, he shall be entitled to at 
least three days’ notice of any trial, hearing, motion or application to be 
had or made therein, before any judge at chambers; which [motion] 
[zotice] shall be in writing, setting forth the nature of the motion or 
application and the grounds thereof, and specifying the time and place 
where the same will be made, and which may be served on the adverse 
party or his attorney; but if neither such party or his attorney reside 
in the county in which the action or proceeding is pending, or where 
such motion or application is to be made, then service by mail may be 
had on such party or his attorney, by mailing to either of them a copy of 
‘such notice, properly addressed, with the postage thereon paid, at least 
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ten days before the time appointed for such hearing or application. — Code 
of 1881, § 2140. 


§ 654. Time, how computed. The time within which an act is to be 
done shall be computed by excluding the first day and including the last. 
If the last day falls on a Sunday it shall be excluded.—Laws of 1893, p. 
415, § 26. 

The corresponding section ot the old law is as follows: 


[794.] The time within which an act is to be done, as herein provided, shall be 
computed by excluding the first day and including the last, unless the last day is a 
holiday or Sunday, and then it is also excluded.—Laws of 1887-8, p. 32, $ I. 


Thompson v. Huron Lum, Co., 32 P. 536. 


8 655. [795.] Process, to whom directed. Unless otherwise pro- 
vided by statute, all process issuing out of the court shall be directed to 
the sheriff of the county in which it is to be served, and be by him exe- 
cuted according to law.—Laws of 1891, p. 84, § 5. 


§ 656. [796.] How service made when sheriff is disqualified. 
When there is no sheriff of a county, or he is disqualified from any cause 
from discharging any particular duty, it shall be lawful for the officer or 
person commanding or desiring the discharge of that duty, to appoint 
some suitable person, a citizen of the county, to execute the same: Zro- 
vided, that final process shall in no case be executed by any other person 
than the legally authorized officer; or in case he is disqualified, some 
suitable person appointed by the court, or judge thereof, out of which 
the process issues, who shall make such appointment in writing ; and be- 
fore such appointment shall take effect, the person so appointed shall give 
security to the party interested for the faithful performance of his duties, 
which bond of suretyship shall be in writing, be approved by the court 
or judge appointing him, and be placed on file with the papers in the 
case.—Code of 1881, § 745. 


§ 657. [797.] Service of notice—Proof—Admission of service. In 
all cases where notice 1s required by this code, it shall be in writing, and 
must be duly served upon the party. If served by an officer whose duty 
it is to serve process, his return shall be sufficient. It may be served, 
however, when not otherwise especially provided herein, by any disinter- 
ested person ; in which event, proof of service must be established by the 
affidavit of the person making such service ; provided, the written admis- 
sion of service of the party, his agent or attorney, shall be equivalent to 
personal service.— Code of 1881, § 746. 


§ 658. Notices to be in writing. Notices shall be in writing; and 
notices and other papers may be served on the party or attorney in the 
manner prescribed in the next three sections where not otherwise pro- 
vided by statute.—Laws of 1893, P. 413, § 18. 


§ 659. How service may be made. The services may be personal or 
by delivery to the party or attorney on whom service is required to be 
made, or it may be as follows: l 

1. If upon an attorney, it may be made during his absence from his 
office by leaving the papers with his clerk therein, or with a person having 
charge thereof; or, when there is no person in the office, by leaving it 
between the hours of six in the morning and nine in the evening in a con- 
spicuous place in the office ; or, if it is not open to admit of such service, 
then by leaving it at the attorney’s residence with some person of suitable 
age and discretion. 
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2. If upon a party, it may be made by leaving the papers at his resi- 
dence between the hours of six in the morning arid nine in the evening, 
with some person of suitable age and discretion.—Laws of 1893, P. 
413, Ñ 19. 

§ 660. Service by mail. Service by mail may be made when the per- 
son making the service and the person on whom it is to be made reside in 
different places, between which there is a regular communication by mail. 
— Laws of 1893, p. 414, § 20. 


§ 661. Double time shall be given such service. In case of service 
by mail, the papers shall be deposited in the postoffice, addressed to the 
person on whom it is served, at his place of residence, and the postage 
paid ; and in such case the time of service shall be ,double that required 
in case of personal service.—Laws of 1893, p. 414, § 21. 


S 662. Service on non-resident parties. Where a plaintiff or de- 
fendant who has appeared resides out of the state and has no attorney in 
the action, the service may be made by mail if his residence is known; 
if not known, on the clerk for him. But where a party, whether resident 
or non-resident, has an attorney in the action, the service of papers 
shall be upon the attorney instead of the party. But if the attorney 
shall have removed from the state, such service may be made upon him 
personally either within or without the state, or by mail to him at his 
place of residence, if known, and if not known, then by mail upon the 
party, if the residence is known, whether within or without the state. 
And if the residence of neither party or attorney are known, the service 
may be made upon the clerk for the attorney.—Laws of 1893, P. 414, $ 
22. 


§ 663. Provisions not to apply to summons, etc. The provisions of 
the four preceding sections do not apply to the service of a sumnions or 
other process, or of any paper to bring a party into contempt.—Lazs of 
1893, P. 414, § 23. 

§ 664. Defective notices. A notice or other paper is valid and effect- 
ual though the title of the action in which it is made is omitted, or [z/] it is 
defective either in respect to the court or parties, if it intelligently refers 
to such action or proceedings; and in furtherance of justice upon proper 
terms, any other defect or error in any notice or other paper or proceed- 
ing may be amended by the court, and any mischance, omission or defect 
relieved within one year thereafter; and the court may enlarge or extend 
the time, for good cause shown, within which, by statute any act is to be 
done, proceeding had or taken, notice [of ] [or] paper filed or served, or 
may, on such terms as are just, permit the same to be done or supplied 
after the time therefor has expired, except that the time for bringing a 
writ of error or appeal shall in no case be enlarged, or a party permitted 
to bring such writ of error or appeal after the time therefor has expired. 
—Laws of 1893, P. 414, $ 24. | 

$ 665. Weekly publication of notices. The publication of legal 
notices required by law, or by an order of a judge or court, to be pub- 
lished in a newspaper once in each week for a specified number of weeks 
shall be made on the day of each week in which such newspaper is pub- 
lished.— Laws of 1893, P. 415, § 27. 


§ 666. Fees for publication need not be paid sheriff. In any suit 
or proceeding, in any court of this state, requiring a legal publication, 
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said publication shall be made in any newspaper, of general circulation 
in the county, designated by the party or his attorney, at whose instance 
the said publication is made. A tender of a receipt from the publisher 
` of the said newspaper, as full payment for said publication shall be ac- 
cepted by the sheriff, or court, as payment in lieu of the cash payment of 
fees for same.— Laws of 1893, p. 62, § I. 


§ 667. [1553-*] Notice may be served by telegraph. Whenever any 
notice, information or intelligence, written or otherwise, 1s required to be 
given, the same may be given by telegraph: Provided, that the dispatch 
containing the same be delivered to the person entitled thereto, or to his 
agent or attorney. Notice by telegraph shall be deemed actual notice.— 
Code of 1881, § 2353. 

§ 668. [1554.*] Deeds, etc., may be sent by telegraph. Any power 
of attornev, or other instrument in writing, duly proved or acknowl- 
edged, and certified so as to be entitled to record, may, together with the 
certificate of its proof or acknowledgement, be sent by telegraph, and tele- 
graphic copy, or duplicate thereof, shall, prima facie, have the same force 
and effect, in all respects, and may be admitted to record and recorded in 
the same manner and with like effect as the original.— Code of 1881, § 2354. 

$ 669. [1558.*] Writs in civil action served by telegraph. Any 
writ or order in any civil suit or proceeding, and all the papers requiring 
service, may be transmitted by telegraph for service in any place, and the 
telegraphic copy of such writ or order or paper so transmitted, may be 
served or executed by the officer or person to whom it is sent for that pur- 
pose, and returned by him, if any return be requisite, in the same man- 
ner, and with the same force and effect in all respects, as the original 
thereof might be, if delivered to him, and the officer or person serving or 
executing the same, shall have the same authority and be subject to the 
same liabilities as if the said copy were the original. The original, when 
a writ [of ] [or] order, shall also be filed in the court from which it was is- 
sued, and a certified copy thereof shall be preserved in the telegraph office 
from which it was sent ; in sending it, either the original or certified copy 
may be used by the operator for that purpose.—Code of 1881, § 2358. 


§ 670. [1552*.] Contracts by telegraph same as written. Contracts 
made by telegraph shall be deemed to be contracts in writing; and all 
communications sent by telegraph and signed by the person or persons 
sending the same, or by his or their authority, shall be held and deemed 
to be communications in writing.—Code of 1881, § 2352. 


CHAPTER LV. 
l SET-OFFS, FOREIGN JUDGMENTS, ETC. 

%3 671. When and what set-offs allowed. @ 676. Set-offs must be pleaded. 

2672. Demand against beneficiary may be set ¢ 677. Judgment to be given for balance only 
off against trustee. ¢ 678. No judgment for defendant when plain- 

¢ 673. Demand against decedent may be set off tiff is assignee. 
against executor. ¢ 679. Judgments from other states. 

3 674. Judgment for defendant in such cases. ¢ 680. Defense to suits on judgments. 

è 675. Executors may set off decedent’s claims @ 681. Execution against joint property of de 
against plaintiff. fendant and others. 


S$ 671. [806.] When and what set-offs allowed. The defendant in a 
civil action expressed or implied, may set off any demand of a like 


*Vol.r1 H.C. 
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nature against the plaintiff in interest, which existed and belonged to 
him at the time of the commencement of the suit. And in all such 
actions other than upon a negotiable promissory note or bill of exchange, - 
negotiated in good faith and without notice before due, which has been 
assigned to the plaintiff, he may also set off a demand of a like nature 
existing against the person to whom he was originally liable, or any assignee 
prior to the plaintiff, of such contract, provided such demand existed at 
the time of the assignment thereof, and belonging to the defendant in 
good faith before notice of such assignment, and was such a demand as 
might have been set off against such person to whom he was originally 
liable, or such assignee while the contract belonged to him.— Code of 1881, 
§ 497. 

§ 672. [807.] Demand against beneficiary may be set off against 
trustee. If the plaintiff be a trustee to any other, or if the action be in 
the name of the plaintiff who has no real interest in the contract upon 
which the action is founded, so much of the demand existing against 
those whom the plaintiff represents or for whose benefit the action is 
brought, may be set off as will satisfy the plaintiff’s debt, if the same 
might have been set off in an action brought by those beneficially inter- 
ested.— Code of 1881, § 498. 


§ 673. [808.] Demand against decedent may be set off against 
executor. In actions brought by executors and administrators, demands 
against their testators and intestates, and belonging to defendant at the 
time of their death, may be set off by the defendant in the same manner 
as if the action had been brought by and in the name of the deceased.— 
Code of 1881, § 499. 


§ 674. [809.] Judgment for defendant in such cases. When a set- 
off shall be established in an action brought by executors or administra- 
tors, and a balance found due to the defendant, the judgment rendered 
thereon against the plaintiff shall have the same effect as if the action 
had been originally commenced by the defendant.—Code of 1881, § 500. 


§ 675. [810.] Executors may set off decedent's claim against 
plaintiff. In actions against executors and administrators and against 
trustees and others, sued in their representative character, the defend- 
ants may set off demands belonging to their testators or intestates or 
those whom they represent, in the same manner as the person(s] so.rep- 
resented would have been entitled to set-off the same, in an action 
against them.—Code of 1881, § 501. 


$ 676. [811.] Set-off must be pleaded. To entitle a defendant to a 
set-off he must set the same forth in his answer.—Code of 1881, § 502. 


$ 677. [812.] Judgment to be given for balance only. If the 
amount of the set-off, duly established, be equal to the plaintiff’s debt or 
demand, judgment shall be rendered that the plaintiff take nothing by 
his action ; if it be less than the plaintiff’s debt or demand, the plain- 
tiff shall have judgment for the residue only.— Code of 1881, § 503. 


$ 678. [813.] No judgment for defendant when plaintiff is 

assignee. If there be found a balance due from the plaintiff in the action 

to the defendant, judgment shall be rendered in favor of the defendant 

for the amount thereof, but no such judgment shall be rendered against 

the plaintiff when the contract, which is the subject of the action, shall 

have been assigned before the commencement of such action, a for any 
1 
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balance due from any other person than the plaintiff in the action.— Code 
of 1881, § 504. 

§ 679. [804.] Judgments from other states. Judgment for debt ren- 
dered in any other state or any territory against any person or persons 
residents of this state at the time of the rendition of such judgment, 
shall not be of any higher character as evidence of indebtedness than the 
original claim or demand upon which such judgment is rendered, unless 
such judgment shall be rendered upon personal service of summons, 
notice or other due process against the defendant therein.— Laws of 1891, 
p. 70, §1 

§ 680. [805.] Defense to suits on judgments. The same defense to 
suits on judgment rendered without such personal service may be made 
by the judgment debtor which might have been set up in the original 
proceeding.—Code of 1881, § 740. 


S 681. [802.] Execution against joint property of defendant and 
others. When a defendant in execution owns real estate subject to exe- 
cution, jointly or in common with any other person, the judgment: shall 
be a lien, and the execution be levied upon the interest of the defendant 
only. When he owns personal property jointly, or in co-partnership with 
any other person, and the interest cannot be separately attached, the 
sheriff shall take possession of the property, unless the other person 
having an interest therein shall give the sheriff a sufficient bond, with 
surety, to hold and manage the property according to law; and the sheriff 
shall then proceed to sell the interest of the defendant in such property, 
describing such interest in his advertisement as nearly as may be, andthe 
purchaser shall acquire all the interest of such defendant therein ; but 
nothing herein contained shall be so construed as to deprive the co-part- 
ner of any such defendant of his interest in any: such property.—Code of 


1881, §$ 751, 752. (Enrolled copy § 752,) see § 701. 


CHAPTER LVI. 


COMMISSIONER’S DEEDS. 


¢ 682. When court may appoint commis- $ 685. Same. 

sioners. | ¢ 686. Deed must be approved by the court. 
¢ 683. Contents of commissioner’s deed. ¢ 687. Commissioner’s signature sufficient. 
# 684. Commissioner’s deed conveys party’s 2 688. When deed must be recorded. 

title. ¢ 689, Court may order party to convey. 


§ 682. [814.] When court may appoint commissioners. The sev- 
eral district courts may, whenever it 1s necessary, appoint a commissioner 
to convey real estate : 

1. When, by a judgment in an action, a party 1s ordered to convey real 
property to another, or any interest therein. 

2. When real property, or any interest therein, has been sold under a 
ae order of the court and the purchase money paid therefor.—Code of 
1881, § 528. 


§ 683. [815.] Contents of commissioner’s deed. The deed of the 
commissioner shall so refer to the judgment authorizing the conveyance, 
that the same may be readily found, but need not recite the record in the 
case generally.— Code of 1881, § 529. 
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§ 684. [816.] Commissioner’s deed conveys party’s title. A con- 
veyance made in pursuance of a judgment shall pass to the grantee the 
title of the parties ordered to convey the land.— Code of 1881, § 530. 


S 685. [817.] Same. A conveyance made in pursuance of a sale 
ordered by the court, shall pass to the grantee the title of all the parties 
to the action or proceeding.—Code of 1881, § 531. 


§ 686. [818.] Deed must be approved by the court. A conveyance 
by a commissioner shall not pass any right until it has been examined 
and approved by the court, which approval shall be indorsed on the con- 
veyance and recorded with it.—Code of 1881, § 532. 


§ 687. [8r19.] Commissioner’s signature sufficient. It shall be suf- 
ficient for the conveyance to be signed by the commissioner only, without 
affixing the name of the parties whose title is conveyed, but the names of 
the parties shall be recited in the body of the conveyance.— Code of 1881, 
§ 533. 

§ 688. [820.] When deed must be recorded. The conveyance shall 
be recorded in the office in which by law it should have been recorded had 
it been made by the parties whose title is conveyed by it.—Code of 1881, 
$ 534. 

§ 689. [821.] Court may order party to convey. In case of a judg- 
ment to compel a party to execute a conveyance of real estate, the court 
may enforce the judgment by attachment or sequestration, or appoint a 
commissioner to make the conveyance.—Code of 1881, § 535. 


CHAPTER LVII. 
OTHER MISCELLANEOUS PROVISIONS. 


2 690. False charges actionable. — ê 697. Attorney’s fees in actions for injury to 
¢ 691. Sureties may be examined by officer stock. 
giving bail. g 698. Sheriff not liable for damages unless fees 
#692. Bonds not to fail for irregularities. paid in advance. 
¢ 693. Money may be deposited for bail. ¢ 699. Pleading existence of city or town. 
¢ 694. Suit for wages on time checks, etc.— $ 700. Pleading ordinance of city or town. 
Attorneys fees and damages. $ 701. Action for damages for death of man 
2 695. Notes given for gaming debts void. killed in a duel. 
¢ 696. Duty of railroad companies to fence | 


against stock. 


§ 690. [798.] False charges actionable. Every charge of incest, 
fornication, adultery, or whoredom falsely made by any person against a 
female ; also words falsely spoken of any person charging such person 
with incest or the infamous crime against nature, either with mankind or 
the brute creation, shall be accountable [actionable] in the same manner 
as in the case of slanderous words charging a crime, the commission of 
which would subject the offender to death or other degrading penalties. — 
Code of 1881, § 747. 


$ 691. [799.] Sureties may be examined by officer giving bail. 
Every court and officer authorized to take any bail or surety, shall have 
power to examine on oath the person offering to become such bail or 
surety, concerning his property, and sufficiency as such bail or surety.— 
Code of 1881, § 748. 


§ 692. [800.] Bonds not to fail for irregularities. No bond 
required by law, and intended as such bond, shall be void for want of 
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form or substance, recital or condition ; nor shall the principal or surety 
on such account be discharged, but all the parties thereto shall be held 
and bound to the full extent contemplated by the law requiring the 
same, to the amount specified in such bond. In all actions on such 
‘defective bond, the plaintiff may state its legal effect, in the same manner 
as though it were a perfect bond.—Code of 1881, § 749. 


Thrig v. Scott, 32 P., 467. 


§ 693. [801.] Money may be deposited for bail. Any person 
required to give bail, may deposit with the clerk the amount of money 
for which he is required togive bail, and thereupon be discharged from 
arrest.--Code of 1881, § 750. 


§ 694. [2533.*] Suits for wages on time checks, etc.—Attorney’s 
fee and damages. Whenever any person or persons, company or cor- 
poration is compelled to sue for the recovery of the face value of check, 
memorandum, token, or evidence of indebtedness, issued or circulated for 
the payment of wages for labor, by reason of the failure of any person, 
firm, company, or [person] [corporation] issuing the same, failing or refus- 
ing to pay the same on demand, as provided by the first section of this 
act, then in such case, if judgment should be granted the plaintiff, the 
court shall tax an attorney’s fee of not less than ten nor more than twenty- 
five dollars to said judgment, and the further sum of twenty-five dollars 
as damages to the plaintiff, suffered by the plaintiff by reason of being 
compelled to sue the said claim; provided, that no plaintiff shall re- 
cover more than the face value of his said claim where the payment is 
refused by reason of a dispute as to the ownership of the said claim, or 
where it appears satisfactorily to the court or jury that the defendant 
had a sufficient excuse for the refusal of the payment of the said claim; 
the burden to prove the said sufficient excuse being on the defendant, 
aud should the court or jury find such sufficient excuse, the same is to 
be specified in the judgment or verdict of said court or jury.—Zaws of 
1887-88, p. 235, ` 3. 


§ 695. [148.t] Notes given for gaming debts void. All notes, bills, 
bonds, mortgages or other securities, or other conveyances, the considera- 
tion for which shall be money, or other things of value, won by playing 
at any unlawful game, shall be void and of no effect as between the par- 
ties to the same and all other persons, except holders in good faith with- 
out notice of the illegality of such contract or conveyance. —Laws of 1891, 
p. 125, § 21. 


§ 696. Duty of railroad companies to fence against stock. That 
in all actions against persons or corporations owning or operating steam 
railways in the state of Washington, for injuries to stock of any kind, 
except hogs, by collision with moving trains, it shall be prima facie evi- 
dence of negligence on the part of the defendant to show that the railroad 
track was not fenced so as to turn said stock from the track.—Laws of 
1893, p. 418, $ 1. 


S 697. Attorney’s fee in actions for injury to stock. In all actions 
for injury to stock by collision with moving railway trains where the 
plaintiff shall recover, and in actions to recover a penalty under this act 
in which the plaintiff shall recover judgment, the judge shall allow a 


* Vol. 1, H. C. 
+ H. P.C. 
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reasonable attorney’s fee to be taxed as a part of the costs.—Laws of 
1893, P. 419, § 4. 


§ 698. [328.*] When sheriff not liable for neglect or refusal to 
serve process. No sheriff, deputy sheriff, or coroner shall be liable for 
any damages for neglecting or refusing to serve any civil process unless 
his legal fees, and an indemnifying bond, if he requires one, are first ten- 
dered him.—Code of 1881, § 2772. 


$ 699. [767.*] Pleading existence of city or town. In pleading the 
existence of any city or town in this territory, it shall be sufficient to state 
in such pleading that the same is an existing city or town, incorporated or 
organized under the laws of Washington territory.—Code of 1881, 
§ 2063. 

§ 700. [768.*] Pleading ordinance of city or town, In pleading any 
ordinance of a city or town in this territory, it shall be sufficient to state 
the title of such ordinance and the date of its passage, whereupon the 
court shall take judicial knowledge of the existence of such ordinance, 
and the tenor and effect thereof.—Code of 1881, § 2064. 


$ 701r. Action for damages for death of man killed in a duel. 
The widow, or widow and children, or child or children if no 
widow, of a man killed in a duel, shall have a right of action against the 
person killing him and against the seconds, and all aiders or abettors, and 
shall recover such sum as to the jury shall seem reasonable.—Code of 
1881 (enrolled copy), § 751. 


Graetz v. McKenzie, 28 P., 331; 3 W., 194. Dahl v. Tibbals, 31 P., 868. 
See § 157. 


CHAPTER LVIII. 


CONSTRUCTION. 
¢ 702. Laws to be liberally construed. ¢ 706. Words of number, gender, etc. 
¢ 703. Continuation of existing laws. g 707. “ Month ” shall mean calendar month. 
#704. “Person” a common term. ¢ 708. Abrogation of former statutes. 
¢ 705. ‘'Officer’’ construed. $ 709. Extent of such abrogation. 


§ 702. [1707.] Laws to be liberally construed. The provisions of 
this code shall be liberally construed, and shall not be limited by any 
rule of strict construction.—LZaws of 1891, p. 40, § 1. 


$ 703. [1708.] Continuation of existing laws. The provisions of a 
statute, so far as they are substantially the same as those of a statute ex- 
isting at the time of their enactment, must be construed as continuations 
thereof.— Laws of 1891, p. 40, § 1. 


$ 704. [1709.] “ Person ” a common term. The term ‘person ”’ 
may be construed to include the United States, this state, or any state or 
territory, or any public or private corporation, as well as an individual. 
— Laws of 1891, p. 40, § 1. 


$ 705. [1710.] “ Officer ” construed. Whenever any term indicating 
an officer is used it shall be construed, when required, to mean any person 
authorized by law to discharge the duties of such officer.—Code of 1881, 
$ 755. | 


$ Vol. I, H.C. 
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§ 706. [1712.] Words of number, gender, etc. Words importing 
the singular number may also be applied to the plural of persons and 
things; words importing the plural may be applied to the singular; and 
words importing the masculine gender may be extended to females also. 
—Laws of 1891, p. 40, § I. | 

§ 707. [1713.] “ Months ” shall mean calendar months. The word 

“month ” or ‘‘ months,’’ whenever the same occurs in the statutes of 
this state now in force, or in statutes hereafter enacted, or in any contract 
made in this state, shall be taken and construed to mean ‘‘ calendar 
months.’’—Laws of 1891, p. 40, § 1. 


§ 708. Abrogation of former statutes. Nostatute law, or rule is 
continued in force because it is consistent with the provisions of this 
[code] [acé*] on the same subject; but in all cases provided for by this 
[code] [act], all statutes, laws and rules heretofore in force in this terri- 
tory, whether consistent or not with the provisions of this [code] [act], 
unless expressly continued in force by it, are repealed and abrogated. — 
Code of 1881, § 762. 


$ 709. Extent of such abrogation. This repeal, or abrogation, does 
not revive any former law heretofore repealed, nor does it affect any 
rights already existing or accrued, or any action or proceeding already 
taken, except as in this [code] [act] provided ; nor does it affect any 
private statute not expressly repealed.—Code of 1881, § 763. 


* * This act” is the civil practice act of 1881, (a part of the code of 1881.) Approved Dec. ist, 1881. 
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TITLE VII. 


PROVISIONS RELATING TO APPEALS. 


CHAPTER 59. Bills of Exceptions and Statements of Fact. 
CHAPTER 60. Appeals to the Supreme Court. 


CHAPTER LIX. 
BILLS OF EXCEPTIONS AND STATEMENTS OF FACT.* 


§ 710. What constitutes, and who may have. ĝ 717. Served and filed within thirty days— 
ĝ 711. Bill or statement served and filed— Time extended—Irregularities. 
Amendments—Settlements. ¢ 718. Bill returned to party serving, for prep- 
ĝ 712. Depositions, etc., may be attached, and aration of brief. 
become a part thereof. $ 719. All written statements, verdicts, rulings, 
2713. Certificate of Judge. decisions, a part of record. 
$714. Successor of trial judge may certify in ĝ 720. Bills and statements in consolidated 
case of removal, death, etc.—Parties cases. 
may agree. ĝ 721. Provisions to govern all actions and pro- 
@ 715. If judge refuse to settle supreme court ceedings. 
may. ĝ 722. Act applies to cases now pending. 
g 716. If out of office—Supreme court may 


settle, 


§ 710. What constitutes, and who may have. Any party to any 
action or proceeding may, at any stage thereof, have any rulings or de- 
cisions of the court, or a judge, referee or commissioner thereof, in the 
cause, together with the necessary evidence, papers or proceedings con- 
nected therewith or on which the same were based, and the exceptions 
thereto, if any, not already a part of the record 1n the cause, or so much 
of all or any thereof as is not already a part of the record, made a part 
of the record in the cause by the certifying of a bill of exceptions as in 
this act provided. And any such party may, after the making of an ap- 
pealable order or the final judgment in the cause, have all rulings, de- 
cisions, evidence, papers, proceedings and exceptions in the cause, or so 
much thereof as may be material to an appeal from such appealable order 
or from the final judgment, as the case may be, not already a part of the 
record, made a part of the record in the cause by the certifying of a state- 
ment of facts, as in this act provided. The certifying of a bill of excep- 
tions or statement of facts shall not prevent the subsequent certifying of 
other bills of exceptions or statements of facts, or both, comprising other 
matters in the cause, at the instance of the same or another party; but 
only one bill of exceptions or statement of facts can be settled or certified 
after the rendition of the final judgment in the cause.—ZLaws of 1893, P. 
114, § 8. 

Tullis v. Shannon, 3 W., 716, 29 P., 449. Stenger v. Roeder, 3 W., 413, 28 P., 
748; 29 P., 211. 


* For the first eight sections of this act of 1893, see chapter XXXIV, sections 445-452. 
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$ 711. Bill or statement served and filed—Amendments—Settle- 
ment. A party desiring to have a bill of exceptions or statement of facts 
certified must prepare the same as proposed by him, file it in the cause, 
and serve a copy thereof on the adverse party, and shall also serve writ- 
ten notice of the filing thereof on any other party who has appéared in 
the cause. Within ten days after such service any other party may file 
and serve on the proposing party, any amendments which he may pro- 
pose to the bill or statement. Either party may then serve upon the 
other a written notice that he will apply to the judge of the court before 
whom the cause is pending or was tried, at a time and place specified, the 
time to be not less than three nor more than ten days after service of the 
notice, to settle and certify the bill or statement; and at such time and 
place, or at any other time or place specified in an adjournment made by 
order or stipulation, the judge shall settle and certify the bill or state- 
ment. If the judge is absent at the time named in a notice or fixed by 
adjournment, a new notice may be served. If no amendment shall be 
served within the time aforesaid, the proposed bill or statement shall be 
deemed agreed to, and shall be certified by the judge at the instance of 
either party, at any time, without notice to any other party, on proof 
being filed of its service, and that no amendments have been proposed ; 
and if amendments be proposed and [excepted] [accepted], the bill or 
statement, as so amended shall likewise be certified on proof being filed of 
its service and the service and acceptance of the amendments.—Laws of 
1893, P. 114, § 9. 

See note at end of this chapter. 

Snyder v. Kelso, 3 W., 181; 28 P., 335. Enos v. Wilcox, 3 W., 44; 28 P., 364. 
Boyer v. Boyer, 29 P., 981; 4 W., 80. Littlejohn v. Miller, 31 P., 758. Cogswell v- 
West St. & N. E. Elec. Ry. Co., 31 P., 411; 5 W. Ledyard v. W. S. & N. E. Elec. 
Ry. Co., 31 P., 417. Kennedy v. Derickson, 31 P., 766. Sadler v. Niess, 31 P., 630. 
Howe v. Kenyon, 30 P., 1059; 4 W., 677. Thompson v. Huron Lumber Co., 32 P., 
536. Mooney v. State,2 W., 487; 28 P., 363. Caldwell v. First National Bank, 3 
W., 188; 28 P., 365. 

§ 712. Depositions, etc., shall be attached and become a part 
thereof. Depositions and other written evidence on file shall be appro- 
priately referred to in the proposed bill or statement, and when it is certi- 
fied the same, or copies thereof, if the judge so direct, shall be attached 
to the bill or statement and shall thereupon become a part thereof.— Laws 
of 1893, p. 115 § Io. | 

Healy v. Seward, 31 P., 874. 

§ 713. Certificate of the judge. The judge shall certify that the 
matters and proceedings embodied in the bill or statement, as the case 
may be, are matters and proceedings occurring in the cause and that the 
same are thereby made a part of the record therein; and, when such is 
the fact, he shall further certify that the same contains all the material 
facts, matters and proceedings heretofore occurring in the cause and not 
already a part of the record therein, or (as the case may be) such thereof 
as the parties have agreed to be all that are material therein. The cer- 
tificate shall be signed by the judge, but need not be sealed; and there- 
upon all the matters and proceedings embodied in the bill of exceptions 
or statement of facts, as the case may be, shall become and thenceforth 
remain a part of the record in the cause, for all the purposes thereof and 
of any appeal therein. The judge may correct or supplement his certifi- 
cate according to the fact, at any time before an appeal is heard. And if 
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the judge refuse to settle or certify a bill of exceptions or statement of 
facts, or to correct or supplement his certificate thereto, in a proper case, 
he may be compelled so to do by a mandate issued out of the supreme 
"pete either pending an appeal or prior thereto.—Laws of 1893, p. I15, 
II. 
See note at the end of this chapter. 
Madigan v. West Coast Ins. Co., 3 W., 454; 28 P., 1027. Harker v. Crosby, 3 W., 
377; 28 P., 745. Metcalf v. Bush, 30 P., 325; 4 W., 386. State v. Carey, 30 
P., 729; 4 W., 424. Schlaechter v. Miller, 30 P., 745; 4 W., 463. Tacoma 
Foundry Co v. Wolff, 30 P., 1053; 4 W., 818. McReavy v. Eshelman, 31 P., 
35; 4 W., 757. Doyle v. McLeod, 31 P., 96; 4 W., 732. Clark-Harris v. 
Douthet, 31 P., 422; 4 W., 465. McCarty v. Hayden, 30 P., 637; 4 W., 537. 
McKinnon v. Kingston L. & I. Co., 30 P., 642; 4 W., 535. Likens v. Cain, 
30 P., 80; 4 W., 307. Clark v. Wyatt, 30 P. 744. Small v. Geddis, 30 P., 746; 
4 W., 518. Parker v. Esch, 31 P., 754. Thompson v. Huron Lum. Co., 32 
P., 536. Miller v. Wash. Sav. Bnk., 31 P., 712. Wheeler v. Lager, 3 W., 
733; 29 P., 453. Kellog v. Bradley, 3 W., 429; 28 P., 367. Hanson v. Tomp- 
kins, 2 W., 508; 27 P., 73. State v. Allyn, 2 W., 470; 27 P., 233. Ditten- 
hoefer, v. Coeur d’Alene, 30 P., 660; 4 W., 519. 


§ 714. Successor of trial judge may certify in case of removal, 
death, etc.—Parties may agree. If the judge before whom the cause 
was pending or tried shall from any cause have ceased to be such judge 
he shall, notwithstanding, settle and certify, as the late judge, any bill of 
exceptions or statement of facts that it would be proper for him to settle 
and certify if he were still such judge, and such acts on his part shall have 
the same effect as if he were still in office; and he may be compelled by 
mandate so to do, as if still in office. If such judge shall die or remove 
from the state, while in office or afterwards, within the time within which 
a bill of exceptions or statement of facts, in a cause that was pending or 
tried before him, might be settled and certified under the provisions of 
this act, and before having certified such bill or statement, such bill or 
statement may be settled by stipulation of the parties with the same effect 
as if duly settled and certified by such judge while still in office. But if 
the parties cannot agree, and if such judge, when removed from the 
state, does not attend within the state and settle and certify a bill of 
exceptions or statement of facts in case one has been duly proposed, his 
successor in office shall settle and certify such bill or statement in the 
manner in this act provided, and in so doing he shall be guided, so far as 
practicable, by the minutes taken by his predecessor in office, or by the 
stenographer, if one was in attendance on the court or judge, and may, 
in order to determine any disputed matter not sufficiently appearing upon 
such minutes, examine under oath the attorneys in the cause who were 
present at the trial or hearing, or any of them.—Zaws of 1893, 117, § 12 


Gordon v. Nelson, 30 P., 647; 4 W., 817. Gunderson v. Cochrane, 28 P., 1105 ; 
3 W., 476. 


See section 716 under which these decisions were rendered. 


S 715. [395.] If judge refuse to settle, supreme courtmay. Ifthe 
judge, in any case, refuse to allow an exception in accordance with the 
facts, the party desiring the bill settled may apply by petition to the 
supreme court, to approve the same. The application may be made in the 
mode and manner and under such regulations as the court may prescribe, 
and the bill when proven, must be certified by a justice thereof as cor- 
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rect, and filed with the clerk of the court in which the action was tried, 
and when so filed it has the same force and effect as if settled by the 
judge who tried the cause.— Code of 1881, § 261. 


§ 716. [396.] If out of office, supreme court may settle. If the 
judge who presided at the trial ceases to hold office before the bill is ten- 
dered or settled, he may nevertheless settle such bill or the party may 
as provided in the preceding section, apply to the supreme court to prove 
the same.—Code of 1881, § 262. 


§ 717. Served and filed within thirty days—Time extended— 
Irregularities. A proposed bill of exceptions or statement of facts 
must be filed and served either before or within thirty days after the time 
begins to run within which an appeal may be taken from the final judg- 
ment in the cause, or (as the case may be) from an order with a view to 
an appeal from which the bill or statement is proposed: Provided, that 
the time herein prescribed may be enlarged either before or after its ex- 
piration, once or more, but not for more than sixty days additional in all, 
by stipulation of the parties, or, for good cause shown and on such terms 
as may be just, by an order of the court or judge wherein or before 
whom the cause is pending or was tried, made on notice to the adverse 
party. And the certifying of a bill of exceptions or statement of facts 
provided for by this act, and the filing and service of the proposed bill or 
statement, the notice of application for the settlement thereof, and all 
other steps and proceedings leading up to the making of the certificate, 
shall be deemed steps and proceedings in the cause itself, resting upon 
the jurisdiction originally acquired by the court in the cause, and no 
irregularity or failure to pursue the steps prescribed by this act on the 
part of any party, or the judge, shall affect the jurisdiction of the judge 
to settle or certify a proper bill of exceptions or statement of facts.—Laws 
of 1893, p. 116, § 13. 

$ 718. Bill returned to party serving for preparation of brief. 
The copy of a proposed bill or statement which is served as in this act 
prescribed, shall be returned to the party serving the same upon the bill 
or statement being certified, if he has appealed to the supreme court, or 
upon his thereafter appealing, for his use in preparing his brief on the 
appeal, and the time limited by any law or rule of court for the service 
and filing of his brief shall be enlarged by any delay in returning such 
copy as herein required to the extent of such delay ; and when he serves 
his brief he shall return such copy to the party on whom it was origi- 
nally served, and his brief shall not be deemed served till such copy is so 
returned by him.—ZLaws of 1893, P. 117, § 14. 


§ 719. All written statements, verdicts, rulings, decisions, a part 
of record. All reports of referees or commissioners, with the testimony 
and other evidence returned into court therewith, all findings of fact and 
conclusions of law made in writing by a judge, referee or commissioner 
and signed by him, all charges to a jury made wholly in writing, all in- 
= structions requested in writing to be given as part of a charge, all ver- 
dicts, general or special, and all rulings and decisions embodied in a writ- 
ten judgment, order or journal entry in the cause, together with all ex- 
ceptions, if any, taken to any thereof, as well as all papers and matters 
hitherto deemed a part of the record, shall be deemed and are hereby de- 
clared to become, upon being filed in the cause, or, as the case may be, 
embodied in a journal entry, a part of the record in the cause, for all the 
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purposes thereof and of any appeal therein ; and it shall not be necessary 
or proper, for any purpose, to embody the same in any bill of exceptions 
or statement of facts,—Laws of 1893, P. 117, $ 15. 


Howard v. Ross, 3 W., 292; 28 P., 526. 


§ 720. Bills and statements in consolidated cases. When two or 
more causes shall have been consolidated it shall not be necessary, for 
any purposes of an appeal which concerns only one or more, and not all 
of the original causes, to embody in a bill of exceptions or statement of 
facts any fact, matter or proceeding that relates solely to an original 
cause with which the appeal is not concerned ; and the bill or statement 
shall be certified as in this act prescribed, notwithstanding the omission 
therefrom of such facts, matters and proceedings.—Laws of 1893, P. 
118, § 16. 


§ 721. Provisions to govern all actions and proceedings. ‘This act 
shall apply to and govern all civil actions and proceedings, both legal 
and equitable, and all criminal causes, in the superior courts, but shall 
not apply to courts of justices of the peace or other inferior courts or tri- 
bunals from which an appeal does not lie directly to the supreme court. 
—Laws of 1893, p. 118, § 17. 


$ 722. This act applies to cases now pending. ‘This act shall gov- 
ern proceedings had after it shall take effect, in actions then pending, as 
well as those in actions thereafter begun ; but it shall not affect any right 
acquired or proceeding had prior to the time when it shall take effect, nor 
restore any right or enlarge any time then already lost or expired. And 
except as above provided, all acts and parts of acts inconsistent with 
the provisions of this act are hereby repealed.—Laws of 1893, p. 118, 


§ 18. 


Note: As most of the decisions cited in this chapter construe the two following 
sections from the appeal act of 1891, they are here given for convenience: 


[1422.] In all cases and proceedings in which an appeal lies to the supreme court, 
any party feeling himself aggrieved may have any material fact or facts not already 
a part of the record made so by a statement of facts. Such facts shall be settled and 
agreed on in the following manner: The party desiring to settle a statement of 
facts shall prepare and file with the clerk of the superior court a statement of facts 
complete and ready for signing, and shall, within thirty days after the decision, 
order, or judgment to be appealed from was made or rendered, give notice to 
the opposite party or his attorney that the said statement has been prepared and 
filed, and that, upona day to be named in said notice, he will apply to the court or 
judge who tried the cause or made the decision, order, or judgment complained of, 
at a place to be named in said notice, to settle and certify said statement of facts. 
Said notice shall be given within thirty days after the decision, order, or judgment is 
made, and the day fixed for the settling and certifying of the statement shall be at 
least ten days and not more than thirty days after the day of service. The party 
upon whom such notice is served shall, within ten days thereafter, serve upon tke 
opposite party a written notice in which shall be stated whether or not the correct- 
ness of said statement of facts is contested, and if contested, in what particular or 
particulars the said statement is deficient, incorrect, or incomplete. Upon the day 
named in said notice the said parties, or their attorneys, may appear before the said 
court or judge, and it shall be the duty of said court or judge to settle between the 
parties what is the proper statement, and to certify the same. The settling of said 
statement may be adjourned to a later day by order of said court or judge.—Laws of 
1891, P. 347, § 21. 

(1423.] The certificate of the judge that said statement contains all the material 
facts in the cause or proceeding shall be sufficient. In causes of equitable cogni- 
zance, where the appeal is from the final judgment, the said statement of facts shall 
contain all the testimony on which the cause was tried below, together with any ob- 
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jections or exceptions taken to reception or rejection of testimony. In cases at law 
the statement of facts need contain no more than was necessary or proper in a bill 
of exceptions.—Laws of 1891, p. 347, $ 22. 

CHAPTER LX. 


APPEALS TO THE SUPREME COURT. 


¢ 723. In what cases appeals allowed. f 745. Damages for dilatory appeals. 

¢ 724. Title to remain unchanged. ¢746. Judgment against sureties on appeal 
¢ 725. Six months within which to appeal. bond. ; 

¢ 726. Notice of appeal—Bond. $ 747. Remittitur within thirty days unless 


ê 727. 
@ 728. 


Who may join in appeal—Costs—Ser- 
vice. 


Appeal bond within five days. 


¢ 748. 


petition for rehearing: | 
Execution may issue from supreme or 
superior courts. 


¢ 729. Conditions of bond—Sureties. 2749. Restitution on reversal of judgments. 

f 730. Bond to keep injunction in force. 2750. Death not to affect appeals. 

¢ 731. Same on appeal to U. S. supreme court. ¢ 751. Feesin supreme court. 

@ 732. Affidavit of sureties. ¢ 752. Appeal in criminal actions stays execu- 
2 733. Exception to sureties—Justification— tion. 


Judge’s certificate—New bond. 2753. Judge of lower court to ftx amount of 
ê 734. Stay of execution. bail pending appeal. 
§ 735. Application for new bond. 2754. Personal appearance of party unneces- 


¢ 736. 


Clerk to transmit record—Contents of 
record. 


sary— Defendant entitled to close. 


¢ 737. Time for serving and filing briefs ê 755. Reversal of judgment in criminal cases. 
ie : D a ara ĝ 756. Period of imprisonment to be deducted. 
a pera ii aaa ¢757. Certified copy of order or judgment is 


¢ 740 
é 741. 


@ 742. 


@ 743. 


Motion to dismiss or affirm. 


Decisions on motions—Costs—Amend- 
ments allowed. 


Withdrawal and second appeal. 


Intermediate and other proceedings may 
be reviewed. 


@ 758. 


authority. ‘ 
Technicalities to be disregarded — 
Amendments. 
Court to make rules and regulations. 
Proceedings to be exclusive. 
Repealing clause. 


@ 744. 


Supreme court may reverse, affirm, or 
modify. 


§ 723. In what cases appeals allowed. Any party aggrieved may 
appeal to the supreme court in the mode prescribed in this act from any 
or every of the following determinations, and no others, made by the 
superior court, or a judge thereof, in any action or proceeding : 

1. From the final judgment entered in any action or proceeding, and 
an appeal from any such final judgment shall also bring up for review 
any order made in the same action or proceeding either before or after the 
judgment, in case the record sent up on the appeal, or any supplement- 
ary record sent up before the hearing thereof, shall show such order sufh- 
ciently for the purposes of a review thereof. 

2. From any order refusing to vacate an order of arrest in a civil 
action. 

3. From any order granting or denying a motion for a temporary 
injunction, heard upon notice to the adverse party, and from any order 
vacating or refusing to vacate a temporary injunction: Provided, That 
no appeals shall be allowed from any order denying a motion for a tem- 
porary injunction or vacating a temporary injunction, unless the judge 
of the superior court shall have found, upon the hearing, that the party 
against whom the injunction was sought was insolvent. 

4. From any order refusing to discharge an attachment. 

5. From any order appointing or removing, or refusing to appoint or 
remove, a receiver. 

6. From any order affecting a substantial right in a civil action or pro- 
ceeding, which either, | 
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(1.) In effect determines the action or proceeding and prevents a final 
judgment therein ; or 

(2.) Discontinues the action; or 

(3.) Grants a new trial; or 

(4.) Sets aside or refuses to affirm an award of arbitrators, or refers the 
cause back to them. 

7. From any final order made after judgment, which affects a substan- 
tial right ; and an appeal from any such order shall also bring up for re- 
view any previous order in the same action or proceeding which involves 
the merits and necessarily affects the order appealed from, in case the 
record sent upon the appeal, or any supplementary record sent up before 
the hearing thereof, shall show such previous order sufficiently for the 
purposes of a review thereof. But an appeal shall not be allowed to the 
state in any criminal action, except when the error complained of is in 
setting aside the indictment or information, or in arresting the judgment 
on the ground that the facts stated in the indictment or information do 
not constitute a crime, or 1s some other material error in law not affecting 
the acquittal of a prisoner on the merits.—Laws of 1893, p. 119, § I. 


See § 1 and Const., Art. 4,§ 4. Olsen v. Newton, 3 W., 429; 30 P., 450. Burns 
v. Com. Bay Co., 30 P., 668-709; 4 W., 558. Meeker v. Sprague, 31, P., 628. 
Dexter Horton & Co., v. Schwabacher, 3r P., 755. Thompson v. Huron 
Lumber Co., 32 P., 536. State v. Lichtenberg, 30 P., 716; 4 W., 407. Travis 
v. Ward, 2 W., 30; 25 P., 908. Tullis v. Shannon, 3 W., 716; 29 P., 449. 
State v. Kemp, 31 P., 711. Tom the Cook v. Sayward, 31 P., 976. Bartlett 
v. Reichennecker, 32 P., 96. State v. Fisher, 30 P., 502; 4 W., 382. Lilien- 
thal v. Wright, 1 W., 1; 23 P. 801. Mahucke v. Tacoma, I W., 18; 23 P., 
804. Tripp v. Magnus, I W., 22; 23 P., 805. Johnstone v. Eisenbeis, r W., 
259; 24 P., 446. McElwain v. Huston, 1 W., 359; 25 P., 465. Wendt v. 
Banniza, 2 W., 147; 26 P., 189. Cline v. Harmon, 2 W., 155; 26 P., 191-269. 
Sander-Bowman R. E. Co., v. Est. of Sarah B. Yesler, 2 W., 429; 27 P., 269. 
Johnson v. Maxwell, 2 W., 482; 27 P., 1071. Bogle v. Co-operative Co., 3 
W., 138; 28 P., 376. N. P. etc. Ry. Co. v. Black, 3 W., 327; 28 P., 538. 
Bleeker v. Satsop Ry. Co., 3 W., 77; 27 P., 1073. Liebman v. McGraw, 3 W., 
520; 28 P., 1107. Myers v. Landrum, 4 W. 763; 31 P., 33. Meeker v. Gar- 
della, 2 W. T., 355; 7 P. 889. Puget Sd. Co., v. Pierce Co., 1 W. T., 76. 
Baker v. Prewett, 3 W. T., 474; 19 P., 149. Breemer v. Burgess 2 W. T., 290; 
5 P., 733-840. Lytle v. Territory, 1 W. T., 435-444. Regan v. Territory, I 
W. T., 31. People v. Hui Lee, 3 W. T., 396; 17 P., 884. 


§ 724. Title to remain unchanged. The party appealing shall be 
known as the appellant, and the adverse party as the respondent, and 
they shall be so designated in all papers in the cause after the notice of 
appeal shall have been given or served; but the title of the cause shall 
in other respects remain unchanged.—Laws of 1893, p. 120, § 2. 


§ 725. Six months within which to appeal. In civil actions and 
proceedings an appeal from final judgment based on a verdict of a jury 
must be taken within six months after the date of the entry of such 
judgment; an appeal from any other final judgment within six months 
after service of written notice of the entry thereof upon the party appeal- 
ing or his attorney in the cause, but in no case more than one year after 
the entry thereof; and an appeal from any order from which an appeal is 
allowed by this act, within five days after the entry of the order if made 
at the time of the hearing, and in all other cases within five days after the 
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service of a copy of such order, with written notice of the entry thereof, 
upon the party appealing or his attorney. In criminal causes an appeal 
must be taken within one year after the entry of final judgment. —Laws 
of 1893, p. 120, §3. 
Murphy v. Ross, 2 W., 327; 26 P., 222. Spokane Falls v. Browne, 3 W., 84; 27 
P., 1077. Leary v. Territory, 3 W. T., 13; 13 P., 665. Cogswell v. Hogan, 
23 P., 835; 1 W. 4. Stark v. Jenkins, 1 W. T., 421. 


§ 726. Notice of appeal—Bond. A party desiring to appeal to the 
supreme court under the provisions of this act may, by himself or his at- 
torney, give notice in open court or before the judge, if the judgment or 
order appealed from is rendered or made at chambers, at the time when 
such judgment or order is rendered or made, that he appeals from such 
judgment or order to the supreme court, and thereupon the court or judge 
shall direct the clerk to make an entry of such notice in the journal of 
the court. If the appeal be not taken at the time when the judgment or 
order appealed from is rendered or made, then the party desiring to ap- 
peal may, by himself or his attorney, within the time prescribed 1n sec- 
tion three [725]of this act, serve written notice on the prevailing party or 
his attorney that he appeals from such judgment or order to the supreme 
court, and within five days after the service of such notice he shall file 
with the clerk of the superior court the original or a copy of such notice, 
with proof [or] [of |the written admission of the service thereof and there- 
upon the clerk shall enter such notice, with the proof or admission of 
service thereof, in the journal of the court. The giving or service of a 
notice of appeal as prescribed in this section shall effect the appeal, but 
the same shall become ineffectual if an appeal bond for costs and dam- 
ages be not given as required by section six [728]of this act. Two or 
more appealable orders with or without the judgment may be embraced 
in one appeal: Provided, The time allowed in this act for appealing from 
each of such orders has not expired. The appellant in his notice of appeal 
shall designate with reasonable certainty from what judgment or orders, 
whether one or more, the appeal is taken, and if from part of any judg- 
ment or order, from what particular part.—Laws of 1893, p. 120, § 4. 


Marsh v. Degeler 3 W., 71; 27 P., 1073. Town of Elma v. Carney, 4 W., 418; 
30 P., 732. Myers v. Landrum, 4 W., 763; 31 P., 33. State v. Fisher, 4 W., 
382; 30 P., 502. Scott v. Burns, 3 W., 430; 30 P., 494. Jones v. Sander, 
2 W., 329; 26 P., 224. Cusick v. Beyers, 31 P., 422. Dahl v. Tibbals, 31 P,, 
868. Sadler v. Niesz, 31 P., 630. State ex rel. Ashmore v. Hunter, 30 P., 
673; 4 W., 637. McConnell v. Kaufman, 29 P., 1053; 4 W., 229. Ditten- 
hoefer v. Coeur d’Alene Co., 30 P., 660; 4 W., 519. Lewis v. Gilbert, 32 P., 
459. Reichenbach v. Lewis, 32 P., 460. 


S 727. Who may join in appeal—Costs—Service. All parties whose 
interests are similarly affected by any judgment or order appealed from 
may join in the notice of appeal whether it be given at the time when 
such judgment or order is rendered or made, or subsequently ; and any 
such party who has not joined in the notice may at any time within ten 
days after the notice is given or served, serve an independent notice of 
like appeal, or join in the appeal already taken by filing with the clerk of 
the superior court a statement that he joins therein or in some part 
thereof, specifying in what part. Any such party who does not so join 
shall not derive any benefit from the appeal unless from the necessity of 
the case ; nor can he independently appeal from any judgment or order 
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already appealed from, more than ten days after service upon him or writ- 
ten notice of the former appeal, unless such former appeal be afterwards 
dismissed. All parties who so join in an appeal after the notice is given . 
or served shall be liable for the expenses thereof, and for costs and dam- 
ages to the same extent and upon the same conditions as if they had 
originally joined in the notice. When the notice of appeal is not given 
at the time when the judgment or order appealed from is rendered or 
made, it shall be served in the manner required by law for the service of 
papers in civil actions and proceedings, upon all parties who have ap- 
peared in the action or proceeding: Provided, ‘That where the record and 
files in the cause do not disclose the address of a party on whom service 
should be made, or of his attorney, and neither such party nor his attor- 
ney can be found within the county in which the judgment or order ap- 
pealed from was rendered or made (of which fact a return by the sheriff 
that they can not be so found shall be proof), the notice of appeal need 
not be served on such party, but the appeal may be taken by filing the 
notice and such sheriff’s return with the clerk. Service on an attorney 
who was the attorney of record for a party in the cause at the time when 
the judgment or order appealed from was rendered or made, shall be 
deemed service on such party in all cases where service is required by this 
act.—Laws of 1893, p. 121, § 5. 


Bell. Bay National Bank v. Central Hotel Co., 30 P., 671; 4 W., 642. Myers v. 
Landrum, 31 P., 33; 4 W., 762. Doyle v. McLeod, 31 P., 96; 4 W., 732. 
Cadwell v. First National Bank, 3 W., 188; 28 P., 365. 


§ 728. Appeal bond within five days. An appeal in a civil action 
or proceeding shall become ineffectual for any purpose unless at or before 
the time when the notice of appeal is given or served, or within five days 
thereafter, an appeal bond to the adverse party conditioned for the pay- 
ment of costs and damages as prescribed in section seven [729] of this aċt, 
be filed with the clerk of the superior court, or money in the sum of two 
hundred dollars be deposited with the clerk in lieu thereof. But no bond 
or deposit shall be required when the appeal is taken by the state, or by a 
county, city, town or school district thereof, or by a defendant in a crim- 
inal action.—Laws of 1893, p. 122, § 6. 


Runyan v. Russell, 3 W., 665; 29 P., 348. Hunt v. Seattle Con. St. R’y Co., 3 
W., 787; 29 P., 763. Town of Elma, v. Carney, 30 P., 732; 4W.,418. Wil- 
son v. Morrell, 32 P., 733. 


§ 729. Conditions of bond—Sureties. The appeal bond must be 
executed in behalf of the appellant by one or more sufħcient sureties, and 
shall be in a penalty of not less than two hundred dollars in any case; 
and in order to effect a stay of proceeding as in this section provided, the 
bond, where the appeal is from a final judgment for the recovery of 
money, shall be in a penalty double the amount of damages and costs 
recovered in such judgment, and in other cases shall be in such penalty, 
not less than two hundred dollars, and sufficient to save the respondent 
harmless from damages by reason of the appeal, as a judge of the supe- 
rior court shall prescribe. It shall be conditioned that the appellant will 
pay all costs and damages that may be awarded against him on the appeal, 
or on the dismissal thereof, not exceeding two hundred dollars. An appeal 
shall not stay proceedings on the judgment or order appealed from or 
on any part thereof, unless the original or a subsequent appeal bond be 
further conditioned that the appellant will satisfy and perform the judgment 
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or order appealed from in case it shall be affirmed, and any judgment or 
order which the supreme court may render or make, or order to be ren- 
dered or made by the superior court, and (where such condition is appli- 
cable) shall pay all rents of or damages to property, accruing during the 
pendency of the appeal, out of the possession of which any respondent 
shall be kept by reason of the appeal. If the bond is intended to stay 
proceedings on only a part of the judgment or order it shall be varied so 
as to secure the part stayed alone. When such bond, further conditioned 
as hereinabove prescribed, has been filed the appeal shall operate so long 
as it shall remain effectual under the provisions of this act to stay pro- 
ceedings upon the judgment or order appealed from; but in case of an 
appeal from an order other than an order granting a new trial, no appeal 
or appeal bond shall operate to stay proceedings in the cause except pro- 
ceedings upon the order appealed from; and no appeal or stay shall 
vacate or affect any part of a judgment or order not appealed from and 
where an appeal is taken from an order vacating a temporary injunction, 
the appellant can not proceed further in the cause in the superior court 
during the pendency of the appeal, except so far as may be rendered 
necessary by proceedings of an adverse party.—Laws of 1893, p. 122, § 7. 


State ex vel. Smith v. Sachs, 3 W., 96; 27 P., 1075. State ex rel. Benham v. 
Armstrong, 31 P., 427. ` 


8 730. Bond to keep injunction in force. In all cases where a final 
judgment shall be rendered by any superior court of this state in a cause 
wherein a temporary injunction has been granted, and the party at whose 
instance such injunction was granted shall appeal from such judgment, 
such injunction shall remain in force during the pendency of such appeal, 
if, within five days after service on him of notice of the entry of the final 
judgment, such appellant shall file with the clerk of the superior court a 
bond, with one or more sufficient sureties, in a penalty to be fixed by said 
court, conditioned that the appellant shall pay to the respondent all costs 
and damages that may be adjudged against the appellant on the appeal, 
and all costs and damages that may accrue to the respondent by reason of 
the injunction remaining in force.—Laws of 1893, p. 123, § 8. 

State ex rel. Miller v. Lichtenberg, 4 W., 407; 30 P., 716. 


§ 731. Same on appeal to U. 8. supreme court. In all cases where 
a final judgment shall be rendered by the supreme court of this state ina 
cause wherein a temporary or final injunction has been granted and the 
party at whose instance such injunction was granted shall appeal from such 
judgment to the supreme court of the United States, such injunction shall 
remain in force during the pendency of such appeal, if, within sixty days 
after the rendition of such judgment of the supreme court of this state, 
such appellant shall file with the clerk of the supreme court a bond, with 
one or more sufficient sureties, in a penalty to be fixed by said court, con- 
ditioned that the appellant shall pay to the respondent all costs and dam- 
ages that may be adjudged against the appellant on the appeal, and all 
costs and damages that may accrue to the respondent by reason of the in- 
junction remaining in force.—Laws of 1893, p. 124, § 9. 


§ 732. Affidavit of sureties. An appeal bond, whether conditioned 
so as to effect a stay of proceedings or not, shall be of no force unless 
accompanied by the affidavit 6f the surety or sureties therein attached 
thereto, in which each surety shall state that he is a resident of this state 
and is worth a certain sum mentioned in such affidavit, over and above 
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all debts and liabilities, in property within this state, exclusive of prop- 
erty exempt from execution, and which sums so sworn to by the surety 
or surcties, shall be at least equal to the penalty named in the bond if 
there be but one surety, or shall amount in all to at least twice such 
penalty if there be more than one surety.—Laws of 1893, p. 124, § 10. 


§ 733. Exception to sureties—Justification—Judge's certificate— 
New bond. Any respondent may except to the sufficiency of the surety 
or sureties in an appeal bond, within ten days after the service on him of 
the notice of appeal or within five days after the service on him of the 
bond or written notice of the filing thereof, by serving on the appellant a 
notice stating that he so excepts, and specifying a place at the county 
seat, and a time, not less than three nor more than ten days distant, at 
which the surety or sureties are required to attend before the superior 
court in which the judgment or order appealed from was rendered or 
made, or before a judge thereof, and to justify their sufficiency as sure- 
ties. At the time and place named in such notice, or to which the pro- 
ceeding may be thence adjourned by the court or judge, the surety or 
sureties must attend before the court or judge, and may be then and 
there examined in detail, under oath, as to their property and other qual- 
ifications as sureties, by any respondent or by the judge, or by both. If 
the judge upon such examination is satisfied that the surety or sureties 
are qualified as such, to the extent to which they are required by section 
eight of this act to make afhdavit, then he shall make a certificate to 
that effect indorsed upon or attached to the bond, which shall thereupon 
stand as a sufficient appeal bond to the effect expressed in the condition 
thereof; but if he is not so satisfied, or if the sureties fail to attend and 
justify, then the judge shall in like manner certify to that effect, and 
thereupon the bond shall become void: Provided, That in such case the 
appellant may, within five days after the making of such certificate, file 
a new appeal bond, in conformity with the requirements of this act, and 
subject to the requirement of justification of the sureties therein, as here- 
inabove provided; but in case such new appeal bond be found insuf- 
ficient, no new bond can thereafter be filed in lieu thereof. In case the 
original or new appeal bond be not conditioned so as to effect a stay of 
proceedings, however, an additional appeal bond may be filed at any 
time thereafter when the appellant desires to effect a stay as provided in 
this act, during the pendency of the appeal. The examination of the 
sureties taken upon their justification shall be reduced to writing and 
subscribed by the sureties, if either party so requires, and attached to the 
certificate made thereon.—Laws of 1893, p. 125, § 11. 

State v. Armstrong, 31, P., 427. 


§ 734. Stay of execution. When an appeal bond is conditioned so 
as to effect a stay of proceedings, if execution has issued the clerk shall 
on demand of the appellant, issue to the sheriff a certificate that proceed- 
ings have been stayed which shall countermand the execution ; and there- 
upon the sheriff shall release any property levied on and not already sold, 
and return the execution into court.—Laws of 1893, p. 126, § 12. 

State v. Sachs, 3 W., 96; 27 P., 1075. 


$ 735. Application for new bond. If any respondent shall have 

cause to believe, after any appeal bond shall have been filed and the sure- 

ties therein have justified or the time for requiring their justification has 

expired that the sureties have since become disqualified as such, so that 
11 
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the bond is no longer an adequate security, he may apply by motion to 
the supreme court to require a new or additional bond; and upon the 
hearing of such motion the court may receive evidence in support of and 
in Opposition to the motion in such manner, and may make such order 
thereon, as it shall deem proper.—Laws of 1893, p. 126, § 13. 

State ex rel. Schloss v. Super. Ct., 3 W., 696; 29, P. 202. 

§ 736. Clerk to transmit record—Contents of record. Within four 
months after an appeal shall have been taken by notice as provided in this 
act, the clerk of the superior court shall prepare and certify and send up 
to the supreme court, at the expense of the appellant (except in criminal 
appeals prosecuted in forma pauperis, and in such cases at the expense of 
the county), the original briefs on appeal filed and an original bill of ex- 
ceptions or statement of facts, and a copy of so much of the record and ~ 
files as the appellant shall deem material to the review of the matters em- 
braced within the appeal. The papers and copies so sent up, together 
with any thereafter sent up as hereinbelow provided, shall constitute the 
record on the appeal. Any bill of exceptions or statement of facts on file 
when the record is so sent up shall be sent up as a part thereof, unless the 
superior court or a judge thereof has not yet passed on an application for 
the settlement and certifying of such bill or statement. In case any bill 
of exceptions or statement of facts shall be filed or certified, or any other 
addition to the record or files shall be made after the record on appeal 
shall have been sent up, a supplementary record on appeal embracing so 
much thereof as the appellant deems material or (as may be proper) a 
copy thereof may be prepared, certified and sent up at any time prior to 
the hearing of the appeal. And in case the respondent deems any part of 
the files or record not already sent up to be material to the review of the 
matters embraced within the appeal, he may cause the clerk, in like man- 
ner, at his expense, to prepare, certify and send up a supplementary 
record on appeal embracing such omitted files or records, or (as may be 
proper) copies thereof, at any time prior to the hearing of the appeal. 
Any such supplementary record or records, if filed in the supreme court 
prior to the hearing of the appeal, shall be considered by the court as part 
of the record on appeal, so far as the same may be material to a review of 
the matters embraced within the appeal. When the review of an original 
paper in the cause may be important to a correct decision of the appeal, 
the court or judge may order the clerk to transmit the same to the clerk 
of the supreme court and the same shall be transmitted accordingly, and 
shall be under the control of the supreme court.—Law’s of 1893, p. 126, § 14. 

Howard v. Ross, 3 W., 292; 28 P., 526. Link v. Bosse, 31 P., 599. Town of 
Elma v. Carney, 4 W., 419; 30 P., 732. Callahan v. Houghton, 2 W., 539; 
27 P., 175. Wilson v. Morrill, 32 P., 733. Exparte Parker, 120 U. S., 737. 
Carson v. Chandler, 3 W. T., 66; 13 P,, 618; 14 P., 592. State v. Carey, 30 
P., 730; 4 W., 424. State v. Hinckey, 31 P., 870. State v. Hoyt, 30 P., 
1060; 4 W., 818. Stenger v. Roeder, 29 P., 211; 3 W., 412. McReavy v. 
Eshelman, 4 W., 757; 31 P., 35. Leonard v. Territory, 2 W. T., 381; 7 P., 
872. Yelm Jim v. Territory, 1 W. T., 63. Coleman v. Yesler, 1 W. T., 591. 
Parker v. Denny, 2 W. T., 360; 2 P., 351. 


§ 737. Time for serving and filing briefs. Within ninety days after 
an appeal shall have been taken by notice as provided in this act, the ap- 
pellant shall serve on the respondent three copies and shall file with the 
clerk of the superior court fifteen copies, together with proof or written 
admission of service, as aforesaid, of a printed brief on the appeal 
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upon his part, which brief shall clearly point out each error that the ap- 
pellant relies on for a reversal, and shall conform to such regulations 
of its contents in other respects, and its form and size as the supreme 
court by its rules may have prescribed. Within thirty days after the 
service of the appellant’s brief, the respondent shall likewise serve and 
file with the clerk of the superior court, with like proof of service, the 
like numbers of copies of a printed brief on the appeal upon his part, 
which shall likewise conform to the rules of the supreme court. The 
time for service and filing of briefs, as in this section prescribed, may 
be extended by order of the superior court for good cause shown, or by 
stipulation of the parties concerned ; and if the time for filing any state- 
ment of facts shall be extended by order or stipulation, the time herein 
prescribed for serving and filing the appellant’s brief shall thereby be cor- 
respondingly extended. The appellant may also serve and file in the 
supreme court at any time before the hearing of the appeal shall begin 
like numbers of a further printed brief or briefs strictly in reply to the 
respondent’s brief, and either party may, after the filing of his briefs and 
not less than one day prior to the hearing of the appeal, submit to the 
supreme court and to the adverse party a written or printed statement 
of any additional authorities, with suitable comment thereon strictly in 
support of the positions taken in his brief hereinabove required to be filed. 
But the appellant shall not be permitted to urge in any such reply brief or 
statement of additional authorities, or on the hearing, any grounds for 
reversal not clearly pointed out in his original brief.—Laws of 1893, p. 
127, Ñ 15. | 

$ 738. Notice of appeal gives jurisdiction. Upon the taking 
of an appeal by notice as provided in this act, and the filing of a bond to 
render the appeal effectual, the supreme court shall acquire jurisdiction 
of the appeal for all necessary purposes, and shall have control of the 
superior court and of all inferior officers in all matters pertaining thereto, 
and may enforce such control by a mandate or otherwise, and, if neces- 
sary, by fine and imprisonment, which imprisonment may be continued 
until obedience shall be rendered to the mandate of the supreme court. 
But the superior court shall nevertheless retain jurisdiction for the pur- 
pose of all proceedings by this act provided to be had in such court, and 
for the purpose of settlement and certifying of bills of exceptions and 
statements of facts, and for all purposes in so far as the cause is not 
affected by the appeal.—Laws of 1893, p. 128, § 16. 


§ 739. Cases placed on calendar. All appeals, in which the 
record shall have [been] filed in the supreme court at least ten days be- 
fore the beginning of any stated session of the court, shall be placed on 
the calendar of the court for hearing at such session ; and the subsequent 
filing of a supplementary record shall not affect the position of the ap- 
peal on the calendar. But the hearing of an appeal may at any time be 
postponed by the court or continued for the session, of its own motion or 
for good cause shown, and on such terms as may be just. —Laws of 


1893, p. 128, § 17. 


S 740. Motion to dismiss or affirm. Any respondent may move the 
supreme court, at such time and in such manner as the court by its rules 
may have prescribed, to dismiss an appeal either on the ground that the 
court has no jurisdiction of an appeal from the judgment or order from 
which the appeal was taken, or that the notice of appeal was not served 
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or filed within the time limited by law, or is insufficient, or that the 
appeal bond was not filed within the time limited by law, or is not in 
form or substance such as to render the appeal effectual, or that the 
appellant’s brief has not been served or filed, or that the record on appeal 
has not been sent up, or that the appeal has not been diligently prose- 
cuted or on any ground going to the merits of the further prosecution of 
the appeal, or on any two or more of the grounds hereinabove mentioned ; 
and there may be combined with a motion to dismiss a motion to affirm 
the judgment or order appealed from, or a motion for damages on the 
ground that the appeal was taken merely for delay, or was manifestly 
unauthorized by law, or both such motions. A general appearance in 
the supreme court shall not be a waiver of the right to make any motion 
herein authorized.— Laws of 1893, p. 129, § 18. 


Tom the Cook v. Sayward, 31 P., 976. Chehalis F. & A. Co. v. Reinhart, 3 W., 
428; 28 P., 256. Olsen v. Newton, 3 W., 429; 30 P., 450. Scott v. Burns, 
3 W., 430; 30 P., 494. S. & M. R’y Co. v. Joergenson, 3 W., 622; 29 P., 
88. Lacy v. N. Olympia Land Co., 29 P., 929; 4 W., 261. Dittenhoefer v. 
Cœur d’ Alene Co., 30 P. 660; 4 W., 519. Sehorn v. Price, 30 P., 86; 4 W., 
262. State v. Humason, 30 P., 718; 4 W., 413. Freeburger v. Gazzam 31 
P., 319. Smith v. Arthur, 31 P., 757. Lewis v. Host, 2 W. T., 402; 7P., 
858. Fountain v. Leckie, 3 W. T., 407; 17 P., 883. Oregon, etc., Co. v. 
O’Brien, 3 W. T., 21; 13 P., 757. Roberts v. Tucker, 1 W. T., 179. Swift v. 
Stine, 3. W. T., 518-18; 19 P., 63; 13 P.. 904. Kenyon v. Knipe, 3 W.T., 
243; 13 P., 759. Lyons v. Bain, 1 W. T., 482. 

§ 741. Decision on motions—Costs—Amendments allowed. Ifthe 
supreme court, on the hearing of any motion or motions, shall find the 
grounds, or any thereof, alleged for the same to be well taken and true in 
fact, the court may grant the same, in whole or in part; but when any 
such motion does not go to the substance of the appeal or to the right of 
the appeal, and the court shall be of the opinion that the moving party 
can be compensated in costs or by the imposition of other terms for any 
delay of the appellant which is made the ground of any such motion 
(except a failure to take the appeal within the time limited by law), 
the court in its discretion may deny the motion, on such terms as may be 
just. The court shall, upon like terms, allow all amendments in matters 
of form curative of defects in appellate proceedings, to the end that sub- 
stantial justice be secured to the parties; and no appeal shall be dis- 
missed for any informality or defect in the notice of appeal or the ser- 
vice thereof, if from the notice or other parts of the record on appeal it 
appears that the adverse party has had sufficient notice of the appeal, 
describing the judgment or order appealed from with such certainty that 
his substantial right would not be prejudiced by the hearing of the 
appeal.—Laws of 1893, p. 129, $ 19. 

Norager v. Norwald, 3 W. T., 246; 14 P. 593. 


§ 742. Withdrawal and second appeal. No withdrawal of an ap- 
peal, and no dismissal which does not go to the substance of or the right 
to the appeal, shall preclude any party from taking another appeal in the 
same cause, within the time limited by law.—Laws of 1893, p. 130, § 20. 


Spokane Falls v. Browne, 3 W., 84; 27 P., 1077. 


§ 743. Intermediate and other proceedings may be reviewed. 
Upon an appeal from a judgment, the supreme court may review any in- 
termediate order or determination of the court below which involves the 
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merits and materially affects the judgment, appearing upon the record 
sent up from the superior court. Any questions of fact or of law,- de- 
cided upon trials by the court or by referees, in either legal or equitable 
causes, may be reviewed, when exceptions to the findings of fact or to 
the conclusions of law, or both, have been duly taken, by either party 
and sent up in the record on appeal ; and in actions legal or equitable, 
tried by the court below without a jury, wherein a statement of facts or 
bill of exceptions shall have been certified, the evidence [of] [or] facts 
shown by such bill of exceptions or statement of facts shall be examined 
by the supreme court de novo, so far as the findings of fact or a refusal to 
make findings based thereon shall have been excepted to, and the cause 
shall be determined by the record on appeal, including such [exceptions] 
[42//] or statement.—Laws of 1893, p. 130, § 21. 


Freaney v. Territory, 1 W. T., 71. 


§ 744. Supreme court may reverse, affirm, or modify. Upon an 
appeal from a judgment or order, or from two or more orders with or 
without the judgment, the supreme court may affirm, reverse or modify 
any such judgment or order appealed from, as to any or all of the parties, 
and may direct the proper judgment or order to be entered, or direct a 
new trial or further proceedings to be had; and, if the appeal is from a 
part of a judgment or order, may affirm, reverse or modify as to the part 
appealed from. ‘The decision of the court shall be given in writing, and 
no cause shall be deemed decided until the decision in writing is filed 
with the clerk. In giving its decision, if a new trial is granted, the 
court shall pass upon and determine all the questions of law involved in 
the cause presented upon such appeal and necessary to the final determin- 
ation of the cause.—Zaws of 1893, p. 130, § 22. 


Cunningham v. Seattle Electric Ry. Co., 3 W., 471; 28 P., 745. Cogswell v. W. 
St. & N. E. Elect. Ry. Co., 31 P., 411. Ledyard v. Same, 31 P., 417. Wag- 
ner v. Law, 29 P., 927; 3 W., 500. State v. Friedrick 29 P., 1055; 4 W., 204. 
City of Tacoma v. Dougan, 31 P., 325; 4 W., 796. Tacoma Lum. Co. v. Wollf, 
32 P., 462. Ankeny v. Clark, 20 P., 583; 1 W., 549. Willy v. Morrow, 1 W. 
T., 474. Parker v. Denny, 21 P., 386; 3 W.T., 598. Baker v. McAllister, 2 W. 
T., 48; 3 P., 581. Bullene v. Garrison rı W. T., 587. Williams v. Miller, I 
W. T., 88. White v. Territory, 24 P., 447; 1 W., 279. - N. P. Ry. Co. v. 
O’Brien, 21 P., 32; I W., 599. Timmerman v. Territory, 3 W. T., 445; 17 P., 
624. 


$ 745. Damages for dilatory appeals. Upon the affirmance of any 
judgment or order for the payment of money, the collection of which, in 
whole or in part, has been stayed by an appeal bond, as in this act pro- 
vided, the court may award to the respondent damages upon the amount 
superseded ; and, if satisfied by the record that the appeal was taken for 
delay only, the court must so award such damages not exceeding fifteen 
per cent. of the sum by such judgment or order recovered or directed to 
be paid, as will effectually tend to prevent the taking of appeals for delay 
only.—Laws of 1893, p. 131, § 23. 
Seattle v. Montana Ry. Co. v. Joergensen, 3 W., 622; 29 P., 88. Walter v. 
Maresch, 3 W., 624; 29 P., 205. Brown v. Pepin, 1 W. T., 205. 


§ 746. Judgment against sureties on appeal bond. Upon the 
affrmance of a judgment or [on] appeal for the payment of money, the 
supreme court shall render judgment against both the appellant and his 
sureties in the appeal bond for the amount of the judgment appealed 
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from (in case the bond was conditioned so as to support such judgment) 
and for the damages and costs awarded on the appeal; and in any other 
case of affrmance the supreme court shall likewise render judgment 
against both the appellant and his sureties in the appeal bond for the 
amount recoverable according to the condition of the bond, in case such 
amount can be,ascertained by the court without an issue and trial.— Laws 


of 1893, P. 131, § 24. | 
Sullivan v. Skagit Co., 2 W., 681; 28 P., 1039. Tinkham v. Kimble, 2 W., 682; 
28 P., 1038. Chehalis F. & A. Co. v. Reinhart, 3 W:, 428; 28 P., 256. Tom 
Cook v. Sayward, 31 P., 976. O’Hare v. Wilson, 3 W. T., 251; 14 P., 595. 


§ 747. Remittitur within thirty days unless petition for rehearing. 
If a petition for rehearing [or] [of ] an appeal be filed within thirty days after 
the filing of the decision of the supreme court, the remittitur upon the ap- 
peal shall not be sent down to the lower court till such petition shall have 
been acted upon by the supreme court. But at the expiration of thirty 
days after the filing of the decision of any cause on appeal in case no pe- 
tition for re-hearing shall be filed, or in case such a petition is filed and 
is denied by the court, then forthwith upon such denial the clerk of the 
supreme court shall send down to the superior court from which the 
appeal was taken a remittitur in the cause, which shall consist of the 
judgment of the supreme court, and a certified copy of the opinion of the 
court in case any judgment or order appealed from was reversed or mod- 
ified thereby.—Laws of 1893, P. 131, § 25. 


Thompson v. Huron Lumber Co., 31 P., 25; 4 W., 600. 


Note: There appear to be no provisions in the act of 1893 corresponding to the 
two following sections from the law of 1891. 


[1438.] If a petition for rehearing be filed, the same shall suspend the decisions of 
the court, on its presentation, until the application shall be determined.—ZLaws of 
1891, p. 350, § 36. 

[1439.] The petition for rehearing shall be the argument of the applicant therefor ; 
and if the court think that such argument requires a reply, it shall so indicate to the 
other party, and he may make reply within such time as said court shall allow.— 
Laws of 1891, p. 350, § 37. 


S$ 748. Execution may issue from supreme or superior courts. If 
the supreme court affirm or modify any judgment or order appealed from, 
it may remand the cause to the court below with directions to carry the 
same into effect, or it may itself issue the necessary process for that pur- 
pose to the sheriff of the proper county, as it may deem advisable. If 
the cause 1s remanded to the court below to have such judgment or order 
carried into effect, the decision of the supreme court, and its order entered 
thereon, upon being certified to the court below and entered on its 
records, shall have the same force and effect therein as if made and en- 
tered by the court below during its session. Executions issued from the 
supreme court shall be similar to those from the superior court, and 
of like force and effect, and returnable in the same time.—Laws of 1893, 


D. 131, § 26. 
Waterman v. Lemon, 3 W. T., 15; 13 P., 905. 


§ 749. Restitution on reversal of judgment. If by a decision of 
the supreme court the appellant becomes entitled to a restoration of any 
part of the money or property that was taken from him by means of the 
judgment or order appealed from, either the supreme court or the court 
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below may direct an execution or writ of restitution to issue for the pur- 
pose of restoring to the appellant his property, or the value thereof. But 
property acquired by a purchaser in good faith, under a judgment subse- 
quently reversed, shall not be affected by such reversal.—Laws of 1893, 
P. 132, § 27. 

§ 750. Death not to affect appeals. The death of a party after the 
rendition of a final judgment in the superior court shall not affect any 
appeal taken, or the right to take an appeal; but the proper representa- 
tives in personalty or realty of the deceased party, according tothe nature | 
of the case, may voluntarily come in and be admitted parties to the 
cause, or may be made parties at the instance of another party, as may be 
proper, as in case of death of a party pending an action in the superior 
court, and thereupon the appeal may proceed or be taken as in other 
cases; and the time necessary to enable such representatives to be ad- 
mitted or brought in as parties shall not be computed as part of the time 
in this act limited for taking an appeal, or for taking any step in the 
progress thereof.—Zaws of 1893, p. 132, § 28. 


§ 751. Fees insupreme court. Costs shall be allowed in the supreme 
court, irrespective of any costs taxed in the case in the court below, to 
the prevailing party in the supreme court, on any appeal in any civil ac- 
tion or proceeding as follows: . 

The fees of the clerk of the supreme court paid by the prevailing party, 
the fees of the clerk of the court below for preparing, certifying and send- 
ing up the records on appeal or any supplementary record, paid by the 
prevailing party, and twenty-five dollars attorneys’ fees, besides his neces- 
sary disbursements for the printing of briefs, and any sum actually paid 
or incurred by the prevailing party as stenographer’s fees, not exceeding 
ten cents a folio, for making a transcript of the evidence or any part 
thereof included in the bill of exceptions or statement of facts; but 
when the judgment of the court below shall be affirmed in part and re- 
versed in part, or affirmed as to some of the parties and reversed as to 
others, or modified, the costs shall be in the discretion of the court, and 
when the judgment is reversed and a new trial ordered, the court may 
in its discretion direct that costs of the prevailing party shall abide the 
result of the action. When in the opinion of the supreme court a brief 
of the prevailing party shall be unnecessarily long, or improper in sub- 
stance, the court may in its discretion order the disallowance as costs of 
any part or the whole of the disbursements for printing the same. — Laws 
of 1893, Pp. 132, § 29. 

§ 752. Appeal in criminal action stays execution. An appeal bya 
defendant in a criminal action shall stay the execution of the judgment 
of conviction. In case the defendant has been convicted of a felony, and 
has been unable to furnish the bail bond required by section thirty-one 
[753] of this act, pending the appeal, the time during which he remains in 
the jail of the county from which the appeal is taken shall be deducted 
from the term for which he was theretofore sentenced to the penitentiary, 
if judgment against him be afhrmed.—Laws of 1893, p. 133, § 30. 

Ex parte C. S. Jones, 2 W., 551; 27 P., 172. 


§ 753. Judge of lower court to fix amount of bail pending appeal. 
In all criminal actions, except capital cases in which the proof of guilt is 
clear or the presumption great, upon an appeal being taken from a judg- 
ment of conviction, the court in which the judgment was rendered, or a 
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judge thereof, must, by an order entered in the journal or filed with the 
clerk, fix and determine the amount of bail to be required of tke appel- 
lant ; and the appellant shall be committed until a bond to the state of 
Washington in the sum so fixed be executed on his behalf by at least two 
sureties possessing the qualifications required for sureties on appeal bonds 
by section ten [732] of this act, such bond to be conditioned that the ap- 
pellant shall appear whenever required, and stand to and abide by the 
judgment or orders of the appellate court, and any judgment ahd order 
of the superior court that may be rendered or made in pursuance thereof. 
If the appellant be aJready at large on bail, his sureties shall be liable to 
the amount of their bond, in the same manner and upon the same condi- 
tions as if they had executed the bond prescribed by this section; but 
the court may by order require a new bond in a larger amount or with 
new sureties, and may commit the appellant until the order be complied 
with.—Laws of 1893, P. 133, § 31. 


§ 754. Personal appearance of party unnecessary—Defendant en- 
titled to close. Personal appearance of any party in the supreme court 
shall not be necessary on appeal in either civil or criminal actions. In 
criminal actions the defendant shall be entitled to close the argument.— 


Laws of 1893, p. 134, § 32. 


S 755. Reversal of judgment in criminal cases. When in a crimi- 
nal action the judgment against the defendant is reversed and it appears 
that no offense whatever has been committed, the supreme court must di- 
rect that the defendant be discharged ; but if it appear that the defend- 
ant is guilty of an offense, although defectively charged in the indict- 
ment or information, the supreme court, if the defendant is in prison, 
must direct the keeper of the place of confinement to cause the prisoner 
to be returned to the sheriff of the proper county, there to abide the 
order of the superior court thereof; and such keeper shall be entitled to 
the usual fees therefor.—Zaws of 1893, P. 134, § 33. 


§ 756. Period of imprisonment to be deducted. Ifa defendant 
who has been in prison during the pendency of an appeal, upon a new 
trial ordered by the supreme court, shall be again convicted, the period 
of his former imprisonment shall be deducted by the superior court from 
the period of imprisonment to be fixed on the last verdict of conviction. 


—Laws of 1893, P. 134, 34. 


§ 757. Certified copy of order or judgment is authority. A tran- 
script of any order or judgment, or both, of the supreme court, certified 
under the seal of the court, shall be sufficient authority to any court, or 
to any officer on whom it may be served, to proceed according to its man- 


date.—Laws of 1893, P 134, § 35. 
Waterman v. Lemon, 3 W. T., 15; 13 P., 905. 


§ 758. Technicalities to be disregarded — Amendments. The 
supreme court shall hear and determine all causes removed thereto, in 
the manner hereinbefore provided, upon the merits thereof, disregarding 
all technicalities, and shall upon the hearing, consider all amendments 
which could have been made as made.—Laws of 1893, p. 184, § 36. 

McConnell v. Kaufman, 4 W., 229; 29 P., 1053. Swift v. Stine, 3 WT., 518; 19 
P., 63. British Bark, Latona, v. McAllep, 3 W. T., 332; 19 P., 131. Mc- 
Kilver, v. Manchester, 1 W. T., 255. Crawford v. Haller, 2 W. T., 161; 2 
P., 353. 
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S 759. Court to make rules and regulations. The supreme court is 
hereby authorized to make all needful rules and regulations not incon- 
‘sistent with law concerning practice and procedure in cases appealed to 
the supreme court.—Laws of 1893, p. 135, § 37. 

Callahan v. Houghton, 2 W., 539; 27 P., 175. Turner v. Saxon, 3 W. T., 473; 
18 P., 67. Breemer v. Burgess, 2 W. T., 290; 5 P., 733. Carroll v. Ander- 
son, 2 W. T., 366; 7 P., 890. Dodd v. Bowles, 3 W.F., 11; 13 P., 681. Levy 
v. Sheehan, 23 P., 802; 1 W., 149. 

Note: The following section from the law of 1891 regarding service of papers is 
here inserted, as its provisions may still be in force, except as to service of 
notices of appeal, which is governed by section five [727] of the act of 1893. 


[1441.] The service of notices of appeal, and of all notices and orders and process 
connected with appeals, or with proceedings on appeal, shall, except as otherwise 
directed by the supreme court by general rule or special order, be made in the way 
provided for the services of like notices in the superior court, and they may be 
served by the same person and returned in the same manner. The original notice of 
appeal must be returned immediately after service to the office of the clerk of the 
superior court from which the appeal is taken.—Zaws of 1891, p. 350, § 39. 


§ 760. Proceedings to be conclusive. The mode provided by this 
act for appealing cases to the supreme court, and for securing a revision 
of the same therein, shall be conclusive and shall supersede all other 
methods heretofore provided. But no rights acquired under statutes 
which are abrogated by this act shall be lost by reason of the passage of 
this act, and all appeals pending when this act takes effect may be prose- 
cuted to their determination as if this act had not been passed.—Laws of 


1893, P. 135, § 38. 

-~ § 761. Repealing clause. Except as otherwise provided in section 
thirty-eight [760] of this act, all acts and parts of acts inconsistent with 
the provisions of this act are hereby repealed.— Laws of 1893, P. 135, § 39. 


170 COMPETENCY OF WITNESSES Part I 


TITLE VII. 


EVIDENCE. 


CHAPTER 61. Competency of Witnesses. 

CHAPTER 62. Witnesses, and Compelling their Attendance. 
CHAPTER 63. Examination of Parties. 

CHAPTER 64. Depositions. 

CHAPTER 65. Documentary Evidence. 

CHAPTER 66. Proceedings to Perpetuate Testimony. 
CHAPTER 67. Oaths and Affirmations. 

CHAPTER 68. Restoration of Lost Records. 


CHAPTER LXI. 


COMPETENCY OF WITNESSES. 


¢ 762. Who may bea witness, ¢ 765. Who are incompetent as witnesses. 
¢ 763. Interest in action does not disqualify ĝ 766. Persons who shall not testify. 
§ 764. Conviction of crime as affecting wit- 


nesses’ credibility. | 
§ 762. [1645.] Who may be a witness. Every person of sound 
mind, suitable age and discretion, except as hereinafter provided, may 
be a witness in any action or proceeding. —Code of 1881, § 388. 


S 763. [1646.] Interestin action does not disqualify. No person 
offered as a witness shall be excluded from giving evidence by reason of 
his interest in the event of the action, as a party thereto or otherwise, 
but such interest may be shown to affect his credibility : Provided, how- 
ever, that in an action or proceeding where the adverse party sues or 
defends as executor, administrator or legal representative of any deceased 
person, or as deriving right or title by, through or from any deceased 
person, or as the guardian or conservator of the estate of any insane per- 
son, or of any minor under the age of fourteen (14) years, then a party in 
interest or to the record, shall not be admitted to testify in his own behalf 
as to any transaction had by him with, or any statement made to him by 
any such deceased or insane person, or by any such minor under the age 
of fourteen (14) years: Provided further, that this exclusion shall not 
apply to parties of record who sue and defend in a representa- 
tive and fiduciary capacity, and who have no other or further interest in 
the action.—Laws of 1889-90, p. 91, $ I. 


§ 764. [1647.] Conviction of crime as affecting witnesses’ credibil- 
ity. No person offered as a witness shall be excluded from giving evi- 
dence by reason of conviction of crime, but such conviction may be 
shown to affect his credibility : Provided, that any person who shall have 
been convicted of the crime ef perjury shall not be a competent witness in 
any case, unless such conviction shall have been reversed, or unless he shall 
have received a pardon.—Laws of 1891, p. 33, § 1. 


Glasford v. Shield, 1 W. T., 224. McCoy v. Ayers, 2 W. T., 307; 5 P., 842. 
Smith v. Taylor, 2 W., 422; 27 P., 812. 
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§ 765. [1648.] Who are incompetent as witnesses. The following 
persons shall not be competent to testify : 

1, Those who are of unsound mind, or intoxicated at the time of their 
production for examination, and 

2. Children under ten years of age who appear incapable of receiving 
just impressions of the facts, respecting which they are examined, or of 
relating them truly. — Code of 1881, § 391. 


S 766. [1649.] Persons who shall not testify. The APEA persons 
shall not be examined as witnesses : 

1. A husband shall not be examined for or against his wife without the 
consent of his wife, nor a wife for or against her husband without the con- 
sent of the husband, nor shall either, during marriage, or afterwards, with- 
out the consent of the other, be examined as to any communication made 
by one to the other during marriage; but this exception shall not apply 
to a civil action or proceeding by one against the other, nor to a criminal 
action or proceeding for a crime committed by one against the other: 
Provided, That in all actions, civil and criminal, involving the chastity of 
the wife, in which the husband is a competent witness, the wife shall also 
be a competent witness and allowed to testify. —Laws of 1885-6, p. 73, § 1. 

2. An attorney or counselor shall not, without the consent of his client, 
be examined as to any communication made by the client to him, or his 
advice given thereon in the course of professional employment. 

3. A clergyman or priest shall not, without the consent of the person 
making the confession, be examined as to any confession made to him in 
-his professional character, in the course of discipline enjoined by the 
church to which he belongs. 

4. A regular physician or surgeon shall not, without the consent of his 
patient, be examined in a civil action as to any information acquired in 
attending such patient, which was necessary to enable him to prescribe or 
act for the patient. 

5. A public officer shall not be examined as a witness as to communi- 
cations made to him in official confidence, when the public interest would 
suffer by the disclosure.—Code of 1881, § 392. 

Columbia and Puget Sound R. R. Co. v. Hawthorn, 3 W. T., 353. 


CHAPTER LXII. 
WITNESSES AND COMPELLING THEIR ATTENDANCE. 


$ 767. Witnesses within twenty miles com- $773. Attachment to bring in witnesses. 
pelled to attend—Fees in advance. 2774. Attachment directed to sheriff and exe- 
$ 768. Subpoena duces tecum. cuted as warrant. 
? 769. Issuing of subpcena. ¢ 775. Testimony of convict witnesses. 
3 770. Serving subpcena—Proof of service. 4776. Affidavit required to obtain convict’s 
#771. Persons present must testify as if sub- testimony. 
poenaed. 
#772. Witness liable to party for failure to at- 
tend—Contem pt. 


§ 767. [1650.] Witnesses within twenty miles compelled to attend 
—Fees in advance. No person shall be obliged to attend as a witness 
before any court of record, judge, justice of the peace, commissioner, 
referee, or other officer, in any civil action or proceeding out of the coun- 
ty in which he resides, unless his residence be within twenty miles of 
such court, judge, justice of the peace, commissioner, referee, or other 
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officer; and no person shall be obliged to attend as a witness in any civil 
action or proceeding in a justice’s court, unless his residence be within 
twenty miles of such court, whether within the county or not. Nor 
shall any person be compelled to attend as a witness in any civil action or 
proceeding, unless the fees be paid or tendered him which are allowed 
by law for one day’s attendance as a witness and for traveling to and re- 
turning from the place where he is required to attend: Provided, such 
fees be demanded by him at the time of service of the subpcena.—Laws 
of 1891, P. 33, $ 2. 
State v. Trounce, 32 P., 750. 

§ 768. [1651.] Subpoena duces tecum. The subpcena may require 
not only the personal attendance of the person to whom it is directed, at 
a particular time and place, to-testify as a witness, but may also require 
him to bring with him any books, documents or things under his control ; 
but no public officer of person having the possession or control of public 
records or papers which by law are required to be kept in any particular 
office or place shall be compelled to produce the same in any court.—Code 
of 1881, § 394. 


§ 769. [1652.] Issuing of subpcena. The subpcena shall be issued as 
follows : ° 

1. To require attendance before a court of record, or at the trial of an 
issue therein; it shall be issued in the name of the United States, and be 
under the seal of the court before which the attendance is required, or in 
which the issue is pending. 

2. To require attendance out of such a court before a judge, justice of, 
the peace, commissioner, referee or other officer authorized to administer 
oaths or to take testimony in any matter under the laws of this territory; 
it shall be issued by such judge, justice of the peace, commissioner, 
referee or other officer before whom the attendance 1s required. 

3. To require attendance before a commissioner appointed to take testi- 
mony by a court of any other state, territory or [county] [country], it may 
be issued by any judge or justice of the peace, in places within their 
respective jurisdictions. —Code of 1881, § 395. 


§ 770. [1653.] Serving subpena—Proof of service. Such subpoena 
may be served by any suitable person over eighteen years of age, by ex- 
hibiting and reading it to the witness, or by giving him a copy thereof, 
. or by leaving such copy at the place of his abode. When service is 
made by any other person than an officer authorized to serve process, 
proof of service shall be made by affidavit.—Code of 1881, § 396. 


$ 771. [1654.] Persons present must testify as if subpenaed. A 
person present in court, or before a judicial officer, may be required to 
testify in the same manner as if he were in attendance upon a subpceena 
issued by such court or officer.—Code of 1881, $ 397. 


§ 772. [1655.] Witness liable to party for failure to attend—Con- 
tempt. If any person duly served with a subpcena, and obliged to at- 
tend as a witness, shall fail to do so, without any reasonable excuse, he 
shall be liable to the aggrieved party for all damages occasioned by such 
failure, to be recovered in a civil action. Such failure to attend as re- 
quired by the subpcena, shall also be considered a contempt, and upon 
due proof, the witness may be punished by a fine not exceeding fifty dol- 
lars, and stand committed until said fine and costs are paid or until dis- 
charged by due course of law.—Code of 1881, §§ 398, 399. 
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$ 773. [1656.] Attachment to bring in witnesses. The court 
judge, justice of the peace or other ofħcer, in such case, may issue an at-~ 
tachment to bring such witness before them to answer for contempt, and 
also testify as witness in the cause in which iig was subpcenaed.—Code of 
1881, § 400. 


§ 774. [1657.] Attachment directed to sheriff and executed as 
warrant. - Such attachment may be directed to the sheriff or any con- 
stable of any county in which the witness may be found, and shall be 
executed in the same manner as a warrant; and the fees of the officer for 
issuing and serving the same shall be paid by the person against whom 
the same was issued, unless he shows reasonable cause, to the satisfaction 
of the justice, for his omission to attend; in which case the party re- 
quiring such attachment shall pay all such costs.—Laws of 1891, pP. 
33, $ 3- 

§ 775. [1658.] Testimony of convict witness. If the witness be a 
prisoner confined in a jail or prison within this territory, an order for his 
examination in prison, upon deposition, or for his temporary removal and 
production before a court or officer, for the purpose of being orally exam- 
ined, may be issued.— Code of 1881, § 401. 


§ 776. [1659.] Affidavit required to obtain convict’s testimony. 
Such order can only be made upon affidavit, showing the nature of the 
action or proceeding, the testimony expected ‘rom the witness, and its 
materiality.—Code of 1881, § 402. 


CHAPTER LXIII. 


EXAMINATION OF PARTIES. 


4777. Party to action may be examined as 4780. Adverse party may be examined not 
witness. withstanding interrogatories. 

ê 778. Interrogatories to obtain testimony of 781. Party’s testimony not conclusive. 
adverse party. ¢ 782. If party refuse to testify, his pleading 

¢779. Answers to interrogatories must be may be stricken and judgment taken 
filed against him. 


§ 777. [1660.] Party to action may be examined as witness. A 
party to an action or proceeding may be examined as a witness, at the in- 
stance of the adverse party, or of one of several adverse parties, and for 
that purpose may be compelled in the same manner, and subject to the 
same rules of examination as any other witness to testify at the trial, or 
he may be examined on a commission.—Code of 1881, § 403. 


S 778. [1661.] Interrogatories to obtain testimony of adverse 
party. Instead of the examination being had at the trial, as provided 
by the last section, the plaintiff, at the time of filing his complaint or 
afterwards, and the defendant, at the time of filing his answer or after- 
wards, may file in the clerk’s office interrogatories for the discovery of 
facts and documents material to the support or defense of the action, to 
be answered on oath by the adverse party.—Code of 1881, § 404. 


§ 779. [1662.] Answers to interrogatories must be filed. Such in- 
terrogatories shall be answered, and such answers filed in the clerk’s 
office, within twenty days after the same are served on the party interro- 
gated, unless for cause shown a further time be allowed by the court or 
judge thereof.—Code of 1881, § 405. 
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§ 780. [1663.] Adverse party may be examined notwithstanding 
interrogatories. A party to an action or proceeding having filed inter- 
rogatories to be answered by the adverse party, as prescribed by the last 
two sections, shall not thereby be precluded from examining such adverse 
party as a witness at the trial, nor from taking his deposition to be read 
at the trial.— Laws of 1891, P. 34, § 4. 


§ 781. [1664.] Party’s testimony not conclusive. The testimony of 
a party, upon examination at the trial, or by deposition, or upon inter- 
rogatories filed, may be rebutted by adverse testimony.—Laws of 1891, 
P. 34, S 5- | 

§ 782. [1665.] If party refuse to testify, his pleading may be 
stricken and judgment taken against him. If a party refuse to 
attend and testify at the trial, or to give his deposition, or to answer any 
interrogatories filed, his complaint, answer or reply may be stricken out, 
and judgment taken against him, and he may also, in the discretion of 
the court, be proceeded against as in other cases for a contempt: Pro- 
vided, ‘That the preceding sections shall not be construed so as to compel 
any person to answer any question where such answer may tend to crim- 
inate himself.—Zaws of 1891, P. 34, § 6. 

Waite v. Wingate, 30 P., 81; 4 W., 324. 


CHAPTER LXIV. 


DEPOSITIONS. 

2 783. In what cases depositions may be taken. ĝ 791. Depositions to be written, signed and 
¢ 784. May be taken at any time after service certified. 

of summons. 2792. How transmitted and delivered. 
2785. Manner of taking—Three days notice, é 793. How used on trial — Objections how 

etc. made—Narrative form allowed—Sign- 
2 786, Court may shorten time of notice. ing. 
¢ 787, Witnesses may be subpoenaed. ¢ 794. When deposition shall not be used. 
¢ 788. Depositions taken out of the state. ¢ 795. When depositions in one cause may be 
¢ 789. Commission required, to whom issued— used in another. 

Interrogatories to be settled. 3796. Depositions may be used on appeal. 
¢ 790. Notice by publication of taking deposi- 


tions. 


§ 783. [1666.] In what cases depositions may be taken. The testi- 
mony of a witness may be taken by deposition, to be read in evidence in 
an action, suit, or proceeding commenced and pending in any court in this 
territory, in the following cases : - ag 

1. When the witness resides out of the sub-district, and more than 
twenty miles from the place of trial. 

2. When the witness is about to leave the sub-district and go more 
than twenty miles from the place of trial, and there is a probability that 
he will continue absent when the testimoney is required.. 

3. When the witness is sick, infirm or aged so as to make it probable 
that he will not be able to attend the trial. . 

4. When the witness resides out of the territory.— Code of 1881, § 409. 


§ 784. [1667.] May be taken at any time after service of sum- 
mons. Either party may commence taking testimony by depositions at 
any time after service of summons upon the defendants.—Code of 1881, 
S 410. 

§ 785. [1668.] Manner of taking—Three days’ notice, etc. Either 
party may have the deposition of a witness taken in this state before any 
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judge of the superior court, justice of the peace, clerk of the supreme or 
superior court, mayor of a city, or notary public, by serving on the ad- 
verse party or his attorney previous notice of the time and place of exam- 
ination. The notice shall be served such time before the time when the 
deposition 1s to be taken as to allow the adverse party sufficient time by 
the usual route of travel to attend, and three days for preparation, exelu- 
sive of the day of service, and the examination may, if so stated in the 
notice, be adjourned from day to day. The notice shall specify the action 
or proceeding, the name of the court or tribunal in which the deposition 
is to be used, and the time and place of taking the deposition. It shall 
be served upon the adverse party, his agent or attorney of record, or be 
left at his usual place of abode.— Laws of 1891, P. 34, § 7. 


Hobert v. Jones, 31 P., 878. 


§ 786. [1669.] Court may shorten time of notice. The court, or a 
judge thereof, or in an action or proceedings before a justice of the peace, 
the justice, may, upon sufficient cause being shown by affidavit, prescribe 
a shorter time for notice than that specified in the last preceding section. 
A copy of the order shortening the time must be served with the notice. 
.—Laws of 1891, p. 35 § 8. 

§ 787. [1670.] Witnesses may be subpenaed. Any witness may be 
subpcenaed and compelled, by any officer authorized to take depositions 
to appear and give his deposition at any place within twenty miles of the 
abode of such witness in like manner as he may be subpcenaed and com- 
pelled to attend as a witness in any court, and he shall suffer the same 
penalties for a failure to attend as are prescribed in section [fifteen hun- 
dred and eighty-seven] [sixteen hundred and fifty-five] [772].—Laws of 


1891, P. 35, § 9. | 


§ 788. [1671.] Depositions taken out of state. Depositions may be 
taken out of the territory by a judge, justice or chancellor or clerk of any 
court of record, a justice of the peace, notary public, mayor, or chief 
magistrate of any city or town, or any person authorized by a special com- 
mission from any court of this territory.—Code of 1881, § 412. 


§ 789. [1672.] Commission required, to whom issued—lInterroga- 
tories to be settled. Any superior court in this state, or any judge 
thereof, is authorized to grant a commission to take depositions within or 
without this state. The commission must be issued to a person or persons 
therein named, by the clerk, under the seal of the court granting the 
same, and depositions under it must be taken upon written interroga- 
tories, unless the parties otherwise agree. Before any such commission 
shall be granted, the person intending to apply therefor shall serve upon 
‘ the adverse party a notice of his intention to make such application, stat- 
ing the time when and the place where such application will be made, 
which notice shall be served in the same manner and for the same time as 
provided in section [sixteen hundred] [sixteen hundred and sixty-eight] 
[785], unless the court or judge, for sufficient cause shown by affidavit, 
prescribe a shorter time. At the time the application is presented, the 
court or judge shall settle the interrogatories. The clerk, upon issuing 
the commission, shall attach the interrogatories thereto and immediately 
forward the same to the commissioner.—Lawis of 1891, p. 35, § 10. 


$ 790. [1673.] Notice by publication of taking deposition. When 
the party against whom the deposition is to be read is absent from or a 
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non-resident of the state, and has no agent or attorney of record therein, 
he may be notified of the taking of the deposition [07] of the application 
for a commission by publication. The publication must be made three 
consecutive weeks 1n some newspaper printed in the county where the 
action or proceeding is pending, if there be any printed in such county, 
and if not, in some newspaper printed in the state, of general circulation 
in that county. The publication must contain all that is required in the 
written or printed notice, and may be proved in the manner prescribed in 
case of the publication of summons.—Laws of 1891, p. 35, § II. 


§ 791. [1674.] Depositions to be written, signed and certified. The 
deposition shall be written by the officer taking the same, or by the wit- 
ness, or by some disinterested person, in the presence and under the di- 
rection of such officer. When completed, it shall be carefully read to or 
by the witness, corrected if desired, and subscribed by him. If taken 
upon notice, it shall be certified by the officer substantially as follows: 


State of Washington, 

County of iii 

I. A. B., justice of the peace in and for said county (or judge, clerk, 
etc., as the case may be), do hereby certify that the above deposition was 
taken before me, and reduced to writing by myself (or witness, as the case 
may be), at , in said county, on the day of , 18—, at 
o’clock, in pursuance of notice hereto annexed ; that the above-named 
witness, before examination, was sworn (or affirmed) to testify the truth, 
the whole truth, and nothing but the truth, and that the said deposition 
was carefully read to (or by) said witness, and then subscribed by him. 

A. B., Justice of the Peace. 
Dated at , the day of , 18—. 


If the deposition be taken upon a commission, the commission[ez] shall 
[testify ] [certiyf ] it in substantially the same manner, and annex to it the 
commission and interrogatories.— Laws of 1891, p. 36, § 12. 


$ 792. [1675.] How transmitted and delivered. The deposition, 
whether taken upon notice or upon a commission, shall be inclosed in a 
sealed envelope by the officer taking the same and directed to the clerk of 
the court, arbitrators, referee or justice of the peace before whom the 
action 1s pending, or to such person as the parties in writing may agree 
upon, and either delivered to the clerk of the court or other person, or 
transmitted through the mail or by some private person.—Laws of 1891, 
p. 36, § 13. 

Phelps v. steamship ‘‘City of Panama,” 1 W. T., 615. 

§ 793. [1676.] How used on trial—Objections how made—Narra- 
tive form allowed—Signing. Such deposition may be used by either 
party upon the trial or other proceeding against any party giving or 
receiving the notice, subject to all legal exceptions, to the competency or 
credibility of the witness, or the manner of taking the deposition. Butif 
the parties attend at the examination, no objection to the form of an inter- 
rogatory shall be made at the trial, unless the same was taken at the 
time of the examination. It shall be the duty of the person taking the 
deposition to propound to the witness every question proposed by either 
party, and to note all objections to the form of any interrogatory, and 
when any interrogatory is objected to on account of form, unless the form 
is amended and the objection waived, he shall write after the question 
and before the answer the words ‘‘ objected to,” and when any witness 
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declines to answer a question on the ground that it will criminate him- 
self, that fact shall also be noted after the question if written down. 
The deposition may be taken in the form of a narrative, or by question 
and answer, or partly in either form, as either party present at the exam- 
ination shall require. When taken by question and answer the officer 
shall first write down the question and then the answer, as nearly as may 
be in the language of the witness ; but when the deposition is read to the 
witness previous to signing it, he shall be permitted to amend his answer 
to any question, or any part of his deposition; such amendment, how- 
ever, unless both parties shall otherwise agree, shall not be made by way 
of interlining or erasing, but shall be added to the end of the deposition 
under the title ‘‘amendment by the witness,’’ and such amendment shall 
intelligibly refer to the part so amended.— Code of 1881, § 418. 


Phelps v. S. S. City of Panama, 1 W. T., 615. State v. Humason, 32 P., III. 


S 794. [1677.] When deposition shall not be used. If it appear at 
the trial that the reason for taking the deposition no longer exists, the 
deposition shall not be read in evidence unless the party offering it show 
that another of the causes specified by section [fifteen hundred and nine- 
ty-eight] [sixteen hundred and sixty-six] [783] then exists, or that the 
witness is dead, or cannot safely attend at the trial on account of sickness, 
age or other bodily infirmity.—Laws of 1891, p. 37, $1 


S 795. [1678.] When depositions in one cause may be used in 
another. When the plaintiff in any action shall discontinue it, or when 
it shall be dismissed for any cause, and another action shall afterwards 
be commenced for the same cause between the same parties, or their 
respective representatives, all depositions lawfully taken in the first 
action may be used in the other, in the same manner and subject to the 
same conditions and objections as if originally taken for such other 
action: Provided, that the deposition shall have been duly filed in the 
court where the first action was pending, and shall have remained in the 
custody of the court, from the termination of the first action until the 
commencement of the other.—Code of 1881, § 420. 


S$ 796. [1679.] Depositions may be used on appeal. When any 
action shall have been appealed from one court to another and is to be 
tried anew in the appellate court, all depositions lawfully taken to be used 
in the court from which the appeal was taken may be used in the appel- 
late court in the same manner and subject to such exceptions for 
informality or irregularity, and none other, as were taken in writing to 
such depositions in the court below ; and when an action is removed 
from one court to another by change of venue, all depositions previously 
taken in the action must be certified to the court to which the action is 
removed, and may be used in that court in the same manner and subject 
to the same exceptions as if originally taken tor use therein.—Zaws of 


1891, P. 37, $ 15. 


CHAPTER LXV. 
DOCUMENTARY EVIDENCE. 


ê 797. Records of any court to be evidence ¢ 800. Impression sufficient for seal of officer. 
when authenticated. ¢ 801. Foreign statutes presumptive evidence. 

@ 798. Certified copies of public records, ¢ 802. Certified copies of recorded instruments. 

2799. Certificate of land officers, etc., to be ¢ 803. Copy of articles proof of corporation. 


l der facie evidence of title. ¢ 804. City ordinances, how proved. 
1 
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¢ 805. Court may order inspection and exclude ¢ 806. If inspection and copy given, genuine- 
evidence if refused. ness need not be proved. 

S 797. [1680.] Records of any court to be evidence when authen- 
ticated. The records and proceedings of any court of the United States, 
or any state or territory, shall be admissible in evidence in all cases in 
this territory when duly authenticated by the attestation of the clerk, 
prothonotary or other officer having charge of the records of such court, 
with the seal of such court annexed.—-Code of 1881, § 430. 

Ritchie v. Carpenter, 2 W., 512; 28 P., 380; R. S. U. S., § 905. 


$ 798. [1681.] Certified copy of public records. Copies of all records 
and documents on record or on file in the offices of the various depart- 
ments of the United States and of this state, when duly certified by the 
respective officers having by law the custody thereof, under their re- 
spective seals where such officers have official seals, shall be admitted in 
evidence in the courts of this state.—Laws of 1891, p. 37, § 16. 
Fairhaven Land Co. v. Jordon, 32 P., 729. 


§ 799. [1682.] Certificate of land officers, etc., to be prima facie 
evidence of title. Any certificate of residence and cultivation of the 
public lands issued by the surveyor-general of Oregon or Washington ter- 
ritory, or by the register and receiver of either of the land offices therein, 
or any certificate, receipt or exemplification of the records of either of 
said offices issued to any settler upon, or purchaser of said lands, or in 
any way affecting the rights of parties to lands in said territory, issued or 
given in pursuance of law, or as evidence of any matter recorded in either 
of said offices, or any copies of maps, plats or diagrams of land claims of 
every nature or kind, or plats of the public surveys, certified by either of 
said officers, shall be admitted as evidence in all the courts of this terri- 
tory. In actions affecting real estate, such certificate shall be prima 
facie evidence that the title of the lands mentioned or described in such 
receipt is in the person or persons named therein. — Code of 1881, § 433. 

Sayward v. Gardner, 31 P., 769. 
NOTE: See laws of 1893, p. 402, § 32. 


§ 800. [1683.] Impression sufficient for seal of officer. A seal of 
court or public office, when required to any writ, process, or proceeding to 
authenticate a copy of any record or document, may be affixed by making 
an impression directly on the paper which shall be as valid as if made ` 
upon a wafer or on wax.— Code of 1881, § 434. 


§ 801. [1684.] Foreign statutes presumptive evidence. Printed 
copies of the statute laws of any state, territory, or foreign government, 
if purporting to have been published under the authority of the respec- 
tive governments, or 1f commonly admitted and read as evidence in their 
courts, shall be admitted in all courts in this territory, and on all other 
occasions as presumptive evidence of such laws.—Code of 1881, $ 435. 


§ 802. [1685.] Certified copy of recorded instruments. Whenever 
any deed, conveyance, bond, mortgage or other writing shall have been 
recorded or filed in pursuance of law, copies of record of such deed, con- 
veyance, bond or other writing, duly certified by the officer having the 
lawful custody thereof, with the seal of the office annexed, if there be 
such seal, if there be no such seal, then with the official certificate of 
such officer, shall be received in evidence to all intents and purposes as 
the originals themselves.—Code of 1881, § 431. 

Dyer v. Hudson, 11 P. C. L. J., 2. 
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§ 803. [1499.*] Oopy of articles proof of corporation. A copy of 
the certificate of incorporation filed in pursuance of this chapter 
and certified by the auditor of the county in which it is filed, or his 
deputy, or by the secretary of the territory, shall be received in all the 
courts and places as prima facie evidence of the facts therein stated.—- 
Code of 1881, § 2423. 

§ 804. [766.*] City ordinances, how proved. All ordinances passed 
by any city council or board of trustees or other municipal corporation 
within the territory of Washington, shall be recorded in a book to be 
kept for that purpose by the city clerk, or clerk of such board of trus- 
tees, or municipal corporation of such city, and when so recorded the 
record thereof so made shall be received in any court of this territory as 
prima facie evidence of the due passage of such ordinances as recorded, 
and this act shall apply as well to all ordinances heretofore as hereafter 
so passed and recorded. And when the ordinances of any city or town 
are printed by authority of such municipal corporation the printed copies 
thereof shall be received as prima facie evidence that such ordinances as 
printed and published were duly passed.—Code of 1881, § 2062. 

NOTE: See laws of 1893, p. 164, § 10. 


S 805. [1686.] Court may order inspection and exclude evidence 
if refused. - Any court, or judge thereof, in which an action is pending, 
may, upon notice, order either party to give to the other within a speci- 
fied time, an inspection and copy, or permission to take a copy of any 
book, document or paper in his possession, or under his control, contain- 
ing evidence relating to the merits of the action or defense therein. If 
compliance with the order be refused, the court may exclude the book, 
document or paper from being given in evidence, or if wanted as evidence 
by the party applying, may direct the jury to presume it to be such as 
he alleges it to be, and the court may also punish the party refusing as 
for contempt. This section shall not be construed to prevent a party 
from compelling another to produce books, papers or documents where 
he is examined as a witness.-—Code of 1881, § 428. 


§ 806. [1687.] If inspection and copy given, genuineness need not 
be proved, If either party, at any time before trial, allow the other an 
inspection of any writing, material to the action, whether mentioned in 
` the pleadings or not, and deliver to him a copy thereof, with notice that 
he intends to read the same in evidence on the trial of the cause, it may 
be so read without proof of its genuineness or execution, unless denied 
by afhdavit before the commencement of the trial. If such denial be 
made of any writing not mentioned in the pleadings, the court may give 
time to either party to procure evidence, when necessary for the further- 
ance of justice.—Code of 1881, § 429. 


CHAPTER LXVI. 
PROCEEDINGS TO PERPETUATE TESTIMONY. 


§ 807. Statement under oath required for exam- § 810. Deposition must be upon written inter- 
ination. rogatories. 

¢ 808. Twenty days notice of hearing—Publi- ¢ 811. Deposition to be filed when returned— 
cation. When used—Objections. 


g 809. Court may direct commission to issue. 
S 807. [1688.] Statement under oath required for examination. 
When any person shall be desirous to perpetuate the testimony of any 
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witness he shall make a statement in writing, setting forth briefly and 
substantially his title, claim or interest in or to the subject concerning 
which he desires to perpetuate the evidence, and the names of all the 
persons interested or supposed to be interested therein and also the name 
of the witness proposed to be examined, which statement shall be under 
oath and filed in the superior court. If the subject of the proposed depo- 
sition relate to real property within this state the statement shall be filed 
in the county where the lands or any part thereof lie; in other cases in 
the county where the parties interested or some of them reside. Upon 
such statement, an application may be made to such court, or judge 
thereof to allow the examination of such witness.— Laws of 1891, p. 37, 


Š I7. / 


§ 808. [1689.] Twenty days notice of hearing—Publication. The 
court or judge shall appoint a time and place for hearing such applica- 
tion, and shall order notice thereof and of the statement, to be served on 
all persons mentioned therein as adversely interested in the matter. The 
notice shall be served personally on all those living in the territory at- 
least twenty days before the time of hearing the application. Upon those 
who are not residents of the territory, it shall be served by [application ] 
[ publication] or otherwise, in the same manner as a notice is served upon 
a non-resident.— Code of 1881, § 424. 


§ 809. [1690.] Court may direct commission to issue, If upon 
hearing of the parties, or of the applicant alone should no adverse party 
appear, the court or'judge shall be satisfied that there is sufficient cause 
for taking the deposition, an order shall be made allowing the examina- 
tion of the witness ; and such court or judge may direct a commission to 
issue therefor in like manner as a commission to take the testimony of 
witnesses in actions or proceedings pending in such court.—Laws of 


1891, P. 37, § 18. 


$ 8:0. [1691.] Deposition must be upon written interrogatories. 
The deposition of such witness, whether residing in this territory or not, 
shall be taken upon written interrogatories filed by the applicant, and cross- 
interrogatories filed by any party adversely interested, if he shall think 
fit, and it shall be taken and returned substantially in the same manner 
as if taken upon commission, to be used in any cause pending in the same 
court.—Code of 1881, § 426. 


§ 811. [1692.] Deposition to be filed when returned—When used— 
Objections. The deposition when returned shall be filed in the office of 
the clerk of the court by whom the commission was issued, and if a trial 
be had between the person, at whose request the deposition was taken, 
and the person named in the statement, or any of them, or their succes- 
sors in interest, upon proof of the death or insanity of the witness, or his 
inability to attend the trial by reason of age, sickness, or settled infirmity, 
the deposition or a certified copy thereof, may be used by either party, 
subject to all legal objections. But if the parties attend at the examina- 
tion, no objections to the form of the interrogatory shall be made at the 
trial, unless the same were taken at the time of the examination.—Code 


of 1881, § 427. "4 
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CHAPTER LXVII. 


OATHS AND AFFIRMATIONS. 


¢ 812. Persons who may take testimony— ¢ 816. Conscientious scruples against taking 
Oaths and affirmations oath—Affirmation. 
$ 813. Manner of administering an oath. f 817. Affirmation deemed equal to an oath— 
- @ 814. Other modes of administration. False affirmation deemed perjury. 


$ 815. When person believes in other than 
Christian religion. 


812. [1693.] Persons who may take testimony—Oaths and 
affirmations. Every court, judge, clerk of a court, justice of the peace, 
or notary public is authorized to take testimony in any action, suit, or 
proceeding, and such other persons in particular cases as authorized by 
law. Every such court or officer is authorized to administer oaths and 
affirmations generally, and every such other person in such particular 
case as authorized.—Zaws of 1869, p. 378, § 1. 


§ 813. [1694.] Manner of administering an oath. An oath may be 
administered as follows: ‘The person who swears holds up his hand, 


while the person administering the oath thus addresses him: ‘‘ You do 
solemnly swear that the evidence you shall give in the issue, (or matter), 
now pending between ______..._........ 220.2... and oO OOO shall be 


the truth, the whole truth, and nothing but the truth, so help you God.” 
If the oath be administered to any other than a witness giving testimony, 
the form may be changed to: ‘‘ You do solemnly swear you will true 
answers make to such questions as you may be asked,” etc., etc.—Laws 


of 1869, p. 378, § 2. 


§ 814. [1695.] Other modes of administration. Whenever the 
court or officer before which a person is offered as a witness is satisfied 
that he has a peculiar form of swearing connected with or in addition to 
the usual form of administration, which, in the witnesses’ opinion, is more 
solemn or obligatory, the court or officer may, in its discretion, adopt 
that mode.—Laws of 1869, P. 379, $ 3. 


§ 815. [1696.] When person believes in other than Qhristian re- 
ligion. When a person is sworn who believes in any other than the 
Christian religion, he may be sworn according to the peculiar ceremonies 
of his religion, if there be any such.—Laws of 1869, P. 379, § 4. 


§ 816. [1697.] Conscientious scruples against taking oath—Affiirm- 
ation. Any person who has conscientious scruples against taking an 
oath may make his solemn afhrmation, by assenting, when addressed in 
the following manner: ‘‘ You do solemnly affirm that,” etc., as in section 


two [813].-~Laws of 1869, p. 379, $ 5. 


§ 817. [1698.] Affirmation deemed equal to an oath—Faise afirma- 
tion deemed perjury. Whenever an oath is required, an affirmation as 
prescribed in the last section is to be deemed equivalent thereto, and a 
false affirmation is to be deemed perjury equally with a false oath._—Laws 


of 1869, p. 379, § 6. 
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CHAPTER LXVIII. 


RESTORATION OF LOST RECORDS. 


¢ 818. If original lost or destroyed, copy may ¢ 822. Time of appeal extended when judg- 


be substituted. ment destroyed. 

2 819. Records of the court, how replaced. — ¢ 823. Costs in suits to restore lost records. 

¢ 820. Suit may be brought to restore lost ¢ 824. How records may be restored in probate 
record. courts. 

? 821. Evidence in such suits. ĝ 825. Costs to be paid by party interested. 


§ 818. [1699.] If original lost or destroyed, copy may be sub- 
stituted. Whenever a pleading, process, return, verdict, bill of excep- 
tions, order, entry, stipulation or other act, file or proceeding in any 
action or proceeding pending in any court of this state shall have been 
lost or destroyed by fire or otherwise, or is withheld by any person, such 
court may, upon the application of any party to such action or proceed- 
ing, order a copy or substantial copy thereof to be substituted.— Laws of 
1890, P. 337, $ 1. 

§ 819. [1700.] Records of the court—How replaced. Whenever 
the record required by law of the proceedings, judgment, or decree in any 
action or other proceeding of any court in this state in which a final judg- 
ment has been rendered, or any part thereof, is lost or destroyed by fire 
or otherwise, such court may, upon the application of any party inter- 
ested herein, grant an order authorizing such record or parts thereof to be 
supplied or replaced.— 

1. By a certified copy of such original record or part thereof, when the 
same can he obtained ; 

2. By a duly certified copy of the record in the supreme court of such 
original record of any action or proceeding that may have been removed 
to the supreme court, and remain[s] recorded or filed in said supreme 
court ; 

3. By the original pleadings, entries, papers and files in such action 
or proceeding, when the same can be obtained; 

4. By an agreement in writing, signed by all the parties to such action 
or proceeding, their representatives or attorneys, that a substituted copy 
of such original record is substantially correct.—Laws of 1889-90, p. 
338, § 2. 

$ 820. [1701.] Suits may be brought to restore lost records. When- 
ever the record required by law, or any part thereof, of the proceedings or 
judgment or decree in any action or other proceeding of any court in this 
state in which the final judgment has been rendered, is lost or destroyed 
by fire or otherwise, and such loss cannot be supplied or replaced as pro- 
vided in section two of this act [819], any person or party interested 
therein may make a written application to the court to which said record 
belongs, setting forth the substance of the record so lost or destroyed, 
which application shall be verified in the manner provided for the verifica- 
tion of pleadings in a civil action, and thereupon summons shall issue 
and actual service, or service by publication, shall be made upon all per- 
sons interested in or affected by said original judgment or final entry in 
the manner provided by law for the commencement of civil actions, pro- 
vided the parties may waive the issuing or service of summons and enter 
their appearance to such application; and upon the hearing of such ap- 
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plication without further pleadings, if the court finds that such record 
has been lost or destroyed and that it is enabled by the evidence 
produced to find the substance or effect thereof material to the preserva- 
tion of the rights of the parties thereto, it shall make an order allowing 
a record, which record shall recite the substance and effect of said lost or 
destroyed record, or part thereof, and the same shall thereupon be re- 
corded in said court, and shall have the same effect as the original record 
would have if the same had not been lost or destroyed, so far as it con- 
cerns the rights of the parties so making the application, or persons or 
parties so served with summons, or entering their appearance, or persons 
claiming under them by a title acquired subsequently to the filing of the 
application.—Laws of 1889-90, p. 338, $ 3. 


§ 821. [1702.] Evidence in such suits. Upon the hearing of the 
application provided in section three [820] the court may admit in evidence 
oral testimony and any complete or partial abstract of such record, 
docket entries or indices, and any other written evidence of the contents 
or effect of such records and published reports concerning such actions or 
proceedings, when the court is of the opinion that such abstracts, writ- 
ings and publications were fairly and honestly made before the loss of 
such records occured.—Laws of 1889-90, P. 339, § 4. 


§ 822. [1703.] Time of appeal extended where judgment de- 
stroyed. Whenever a lost or destroyed judgment or order is one to 
which either party has a right to a proceeding in error or of appeal, the 
time intervening between the filing of the application mentioned in sec- 
tion three [820] and the final order of the court thereon shall be excluded 
in computing the time within which such proceeding or appeal may be 
taken as provided by law.—Laws of 1889-90, P. 339, § 5. 


§ 823. [1704.] Costs in suits to restore lost records. The costs to 
be taxed upon an application ta restore a lost or destroyed record shall be 
the same as are provided for like service in civil actions, and may be ad- 
judged against either or any party to such proceeding or application or 
may, in the discretion of the court, be apportioned between such par- 
ties.— Laws of 1889-90, p. 339, § 6. 


§ 824. [1705.] How records may be restored in probate court. In 
case of loss or destruction by fire or otherwise of the records, or any part 
thereof, of any probate court or superior court having probate jurisdic- 
tion, the judge of any such court may proceed, upon its own motion or 
upon application in writing of any party in interest, to restore the records, 
papers and proceedings of either of said courts relating to the estates of 
deceased persons, including recorded wills, wills probated, or filed for 
probate in such courts, all marriage records and all other records and pro- 
ceedings, and for the purpose of restoring said records, wills, papers, or 
proceedings, or any part thereof, may cause citations or other process to 
be issued to any and all parties to be designated by him, and may com- 
pel the attendance in court of any and all witnesses whose testimony 
may be necessary to the establishment of any such record or part thereof, 
and the production of any and all written or documentary evidence which 
may be by him deemed necessary in determining the true import and 
effect of the original record, will, paper or other document belonging to 
the files of said court ; and may make such orders and decrees establish- 
ing such original record, will, paper, document or proceeding, or the sub- 
stance thereof, as to him shall seem just and proper. The judge of the 
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probate court may, in vacation, perform any of the duties imposed upon 
him by this section.—Zaws of 1889-90, p. 340, § 7. 


§ 825. [1706.] Costs to be paid by party interested. The costs 
incurred in the probate and superior courts in proceedings under sections 
six and seven [823 and 824] shall be paid by the party or parties inter- 
ested in such proceedings or in whose behalf such proceedings are insti- 
tuted.—Laws of 1889-90, p. 340, § 8. 


Nore.—This act concludes with an emergency clause 
be in force from and after its passage.’’ 


: ‘“‘ Shall take effect and 
It was received by the governor 
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March 28, 1890, but not approved or returned by him within the time re- 
quired by law. See Constitution, Art. 3, § 12. 
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Defendant must plead title—May defend 


¢ 826. Action must be brought within seven f 835. 
years. as to part. 

8 827. Rights of heirs, devisees, etc. , ¢ 836. Verdict in such cases. 

¢? 828. Seven years adverse possession gives ¢ 837. Damages limited to six years—Defend- 
title. ant entitled to improvements. 

g 829. Payment of taxes on vacant land. ¢ 838. Plaintiff to recover damages only, if his 

2 830. Public lands—Infants, etc. title has expired. 

ĝ 831. Liberal construction. ¢ 839. Land may be measured before trial. 

@ 832. Actions against tenant or claimant for ¢ 840. Order for measurement—Service of. 
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¢ 844. Judgment conclusive, except upon de- ¢@ 848, Action by occupant of unsurveyed land. 


fendants served by publication. ¢ 849. Actions to enjoin and redeem from tax 
ĝ 845. Possession not disturbed by vacating sales—Tender to be made. 
judgment. $ 850. Contents of complaint. 
¢ 846. Rightsof claimants under donation law. § 851. Construction of provisions. 
$ 847. Actions against adverse claimants gen- 
erally. 


ACT OF 1893. 


§ 826. Action must be brought within seven years. That all ac- 
tions brought for the recovery of any lands, tenements or hereditaments 
of which any person may be possessed by actual, open and notorious 
possession for seven successive years, having a connected title in law or 
equity deducible of record from this state or the United States, or from 
any public officer, or other person authorized by the laws of this state to 
sell such land for the non- -payment of taxes, or from any sheriff, marshal 
or other person authorized to sell such land on execution or under any 
order, judgment or decree of any court of record, shall be brought with- 
in seven years next after possession being taken as aforesaid, but when 
the possessor shall acquire title after taking such possession, the limita- 
tion shall begin to run from the time of acquiring title.—ZLaws of 1893, 
p. 20, § 1. 

Baer v. Choir, 32 P., 778. 


§ 827. Rights of heirs, devisees, etc. The heirs, devisees and as- 
signs of the person having such title and possession shall have the same 
benefit of the preceding section as the person from whom the possession 
is derived.— Laws of 1893, p. 20, § 2. 


§ 828. Seven years adverse possession gives title. Every person 
in actual, open and notorious possession of lands or tenements under 
claim and color of title, made in good faith, and who shall for seven suc- 
cessive years continue in possession, and shall also during said time pay 
all taxes legally assessed on such lands or tenements, shall be held and 
adjudged to be the legal owner of said lands or tenements, to the extent 
and according to the purpore of his or her paper title. All persons hold- 
ing under such possession, by purchase, devise or descent, before said 
seven years shall have expired, and who shall continue such possession 
and continue to pay the taxes as aforesaid, so as to complete the posses- 
sion and payment of taxes for the term aforesaid, shall be entitled to the 
benefit of this section.—Laws of 1893, p. 20, § 3. : 


S 829. Payment of taxes on vacant land. Every person having 
color of title made in good faith to vacant and unoccupied land, who shall 
pay all taxes legally assessed thereon for seven successive years, he or 
she shall be deemed and adjudged to be the legal owner of said vacant 
and unoccupied land to the extent and according to the purport of his or 
her paper title. All persons holding under such taxpayer, by purchase, 
devise or descent, before said seven years shall have expired, and who 
shall continue to pay the taxes as aforesaid, so as to complete the pay- 
ment of said taxes for the term aforesaid, shall be entitled to the benefit 
of this section: Provided, however, If any person having a better paper 
title to said vacant and unoccupied land shall, during the said term of 
seven years, pay the taxes as assessed on said land for any one or more 
years of said term of seven years, then and in that case such taxpayer, 
his heirs or assigns, shall not be entitled to the benefit of this section.— 


Laws of 1893, p. 21, § 4. 
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$ 830. Public lands, infants, etc. The two preceding sections shall 
not extend to lands or tenements owned by the United States or this state, 
nor to school lands, nor to lands held for any public purpose. Nor shall 
they extend to lands or tenements when there shall be an adverse title to 
such lands or tenements, and the holder of such adverse title is an infant 
or person under legal age, or insane: Provided, Such persons as afore- 
said shall commence an action to recover such lands or tenements so pos- 
sessed as aforesaid, within three years after the several disabilities herein 
enumerated shall cease to exist, and shall prosecute such action to judg- 
ment, or in case of vacant and unoccupied land shall, within the time last 
aforesaid, pay to the person or persons who have paid the same for his or 
her betterments, and the taxes, with interest on said taxes at the legal 
rate per annum that have been paid o on said vacant and unimproved land. 
—Laws of 1893, P. 21,§ 5. 


§ 831. Liberal construction. That the provisions of this act shall be 
liberally construed for the purposes set forth in this act.—Laws of 1893, 
Pp. 21, 6 

ACT OF 1890. 

§ 832. [529.] Actions against tenants or claimants for possession, 
etc. Any person having a valid subsisting interest in real property, and 
a right to the possession thereof, may recover the same by action in the 
superior court of the proper county, to be brought against the tenant in 
possession; if there is no such tenant, then against the person claiming 
the title or some interest therein, and may have judgment in such action 
quieting or removing a cloud from plaintiff’s title; and in all actions un- 
der this section to quiet or remove a cloud from the title to real property, 
if the defendant be absent or a non-resident of this state, or cannot after 
due diligence, be found within the state, or conceals himself to avoid the 
service of summons, service may be made upon such defendant by publi- 
cation of summons as provided by law; and the court may appoint a 
trustee for such absent or non-resident defendant, to make or cancel any 
deed or conveyance of whatsoever nature, or do any other act to carry in- 
3 effect the judgment or the decree of the court.—Laws of 1890, p. 72, 

I. | | 
Green v. Tacoma 51 Fed., 622. Lewis v. Lichty, 28 P., 356; 3 W., 213. Spethill 

v. Jones, 28 P., 531; 3 W., 290. Wagner v. Law, 28 P., 1109; 3 W., 500. 
Smith v. Wingard, 3 W. T., 291; 13 P., 717. Burmeister v. Howard, 1 W. T., 
207. Meeker v. Gilbert, 3 W. T., 369; 19 P., 18. Hays v. Parker, 2 W. T., 
198; 3 P., 901. Jackson v. Tatebo, 28 P., 916; 3 W., 456. Scurry v. Jones, 
4 W., 648; 30 P., 726. 

| | CODE OF 1881. 


S 833. [530.] Landlord may be substituted for tenant. A defend- 
ant who is in actual possession may, for answer, plead that he is in pos- 
session only as a tenant of another, naming him and his place of resi- 
dence, and thereupon the landlord, if he apply therefor, sha!l be made de- 
fendant in place of the tenant, and the action shall proceed i in all respects 
as if originally commenced against him. If the landlord do not apply to 
be made defendant within the time the tenant is allowed to answer, there- 
after he shall not be allowed to, but he shall be made defendant if the 
plaintiff require it. If the landlord be made defendant on motion of the 
plaintiff he shall be required to appear and answer within ten days from 
notice of the pendency of the action and the order making him defendant, 
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or such further notice as the court or judge thereof may prescribe.— Code 


of 1881, § 537. 

§ 834. [531.] Pleadings—Superior title prevails. The plaintiff in 
such action shall set forth in his complaint the nature of his estate, claim 
or title to the property, and the defendant may set up a legal or equitable 
defense to plaintiff’s claims; and the superior title, whether legal or 
equitable, shall prevail. The property shall be described with such cer- 
tainty as to enable the possession thereof to be delivered if a recovery be 
had.—Code of 1881, § 538. | 

Parker v. Dacres, 24 P., 192., 1 W. Igo. 


S 835. [532.] Defendant must plead title—May defend as to part. 
The defendant shall not be allowed to give in evidence any estate in him- 
self or another in the property, or any license or right to the possession 
thereof, unless the same be pleaded in his answer. If so pleaded, the na- 
ture and duration of such estate or license or right to the possession, shall 
be set forth with the certainty and particularity required in a complaint. 
If the defendant does not defend for the whole of the property, he shall 
specify for what particular part he does defend. In an action against a 
tenant, the judgment shall be conclusive against a landlord who has been 
made defendant in place of the tenant, to the same extent as if the action 
had been originally commenced against him.—Code of 1881, § 539. 


Hays v. Parker, 2 W. T., 198; 3 P., 901. 


$ 836. [533.] Verdict in such cases. The jury by their verdict shall 
find as follows: 

1. If the verdict be for the plaintiff, that he is entitled to the possession 
of the property described in the complaint, or some part thereof, or some 
undivided share or interest in either, and the nature and duration of his 
estate in such property, part thereof, or undivided share or interest, in 
either, as the case may be. 

2. If the verdict be for the defendant, that the plaintiff is not entitled to 
the possession of the property described in the complaint, or to such part 
thereof as the defendant defends for, and the estate 1n such property or 
part thereof, or license, or right to the possession of either established on 
the trial by the defendant, if any, in effect as the same is required to 
be pleaded.—Code of 1881, § 540. 


§ 837. [534.] Damages limited to six years—Defendant entitled 
to improvements. The plaintiff shall only be entitled to recover dam- 
ages for withholding the property for the term of six years next preced- 
ing the commencement of the action, and for any period that may elapse 
from such commencement, to the time of giving a verdict therein, exclu- 
sive of the use of permanent improvements made by the defendant. 
When permanent improvements have been made upon the property by 
the defendant, or those. under whom he claims holding under color of 
title adversely to the claim of the plaintiff, in good faith, the value there- 
of at the time of the trial shall be allowed as a set-off against such dam- 
ages.—Code of 1881, § 541. 

Blumberg v. McNear & Co., 1 W. T. 141. Meeker v. Gardella, 23 P., 837; 1 W., 
139. Eisenbach v. Hatfield, 2 W., 263; 26 P. 539. 
§ 838. [535.] Plaintiff to recover damages only, if his title has ex- 


pired. If the right of the plaintiff to the possession of the property ex- 
pire, after the commencement of the action and before the trial, the ver- © 
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dict shall be given according to the fact, and judgment shall be given 
only for the damages. — Code of 1881, § 542. 


§ 839. [536.] Land to be measured before trial. Thecourt, or judge 
thereof, on motion, and after notice to the adverse party, may, for cause 
shown, grant an order allowing the party applying therefor to enter upon 
the property in controversy and make survey and admeasurement thereof, 
for the purposes of the action.—Code of 1881, $ 543. 


§ 840. [537.] Order for measurement—Service of. The order 
shall describe the property, and a copy thereof shall be served upon the 
defendant, and thereupon the party may enter upon the property and make 
such survey and admeasurement; but if any unnecessary injury be done 
to the premises he shall be liable therefor.—Code of 1881, § 544. 


S 841. [538.] Transfers pending action. An action for the recovery 
of the possession of real property against a person in possession, cannot 
be prejudiced by any alienation made by such person either before or after 
the commencement of the action; but if such alienation be made after 
the commencement of the action, and the defendant do not satisfy the 
judgment recovered for damages for withholding’ the possession, such 
a may be recovered by action against the purchaser.—Code of 
1881, § 545. 


§ 842. [539.] Mortgagee cannot maintain ejectment. A mortgage 
of real property shall not be deemed a conveyance so as to enable the 
owner of the mortgage to recover possession of the real property, without 
a foreclosure and sale according to law.—Code of 1881, § 546. 


Miller v. Ansenig, 2 W. T., 22; 3 P., 111. Parker v. Dacres 2 W. T., 439; 7 P., 
862-893. 


S 843. [540.] Action between co-tenants. In an action by a tenant 
in common, or a joint tenant of real property against his co-tenant, the 
plaintiff must show, in addition to his evidence of right, that the defend- 
ant either denied the plaintiff’s right or did some act amounting to such 
denial.— Code of 1881, § 547. 

Ralph v. Lomer, 2 W., 408, 28 P., 760. 

NOTE: Some of the provisions of the following section from the Code of 1881 
may still be in force: When in the case of a lease of real property and the 
failure of tenant to pay rent, the landlord has a subsisting right to re-enter 
for such failure ; he may bring an action to recover the possession of such 
property, and such action is equivalent to a demand of the rent and a re- 
entry upon the property. Butif at any time before the judgment in such 
action, the lessee or his successor in interest as to the whole or a part of the 
property, pay to the plaintiff, or bring into court the amount of rent then in 
arrear, with interest and cost of action, and perform the other covenants or 
agreements on the part of the lessee, he shall be entitled to continue in the 
possession according to the terms of the lease.—Code of 1881, § 548. 

§ 844. [541.] Judgments conclusive except upon defendant 
served by publication. In an action to recover the possession of real 
property, the judgment therein shall be conclusive as to the estate in 
such property and the right to the possession thereof, so far as the same 
is thereby determined, upon the party against whom the same is given, 
and against all persons claiming from, through or under such party after 
the commencement of such action, except as in this section provided. 
When service of the notice is made by publication, and judgment is 
given for failure to answer, at any time within two years from the entry 
thereof, the defendant or his successor in interest as to the whole or any 
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part of the property, shall, upon application to the court or judge there- 
of, be entitled to an order vacating the judgment and granting him a 
new trial, upon the payment of the costs of the action.—Code of 1881, 


$ 549. 


S 845. [542.] Possession not disturbed by vacating judgment. If 
the plaintiff has taken possession of the property before the judgment is 
set aside and a new trial granted, as provided in the preceding section, 
such possession shall not be thereby affected in any way; and if judgment 
be given for defendant in the new trial, he shall be entitled to restitution 
by execution in the same manner as if he were plaintiff. —Code of 1881, 
.$ 550. 

$ 846. [543.] Rule of claimants under donation law. In an action 
of law, for the recovery of the possession of real property, if either party 
claim the property as a donee of the United States, and under the act of 
congress approved September 27, 1850, commonly called the ‘‘ donation 
law,” or the acts amendatory thereof, such party, from the date of his 
settlement thereon, as provided in said act, shall be deemed to havea 
legal estate in fee, in such property, to continue upon condition that he 
perform the conditions required by such acts, which estate is uncondi- 
tional and indefeasible after the performance of such conditions. In such 
action, if both plaintiff and defendant claim title to the same real prop- 
erty, by virtue of settlement, under such gcts, such settlement and per- 
formance of the subsequent condition shall be prima facie presumed in 
favor of the party having or claiming under the elder certificate or pat- 
ent, as the case may be, unless it appears upon the face of such certificate 
or patent that the same is absolutely void.—Code of 1881, § 551. 

Bullene v. Garrison, 1 W. T., 587. Brozee v. Schofield, 2 W. T., 209; 3 P., 265. 
Maynard v. Valentine, 2 W. T,, 3; 3 P., 195. 


§ 847. [544.] Action against adverse claimants generally. Any 
person in possession, by himself or his tenant, of real property, and any 
private or municipal corporation in possession by itself or its tenant of 
any real property, or when such real property is not in the actual posses- 
sion of any one, any person or private or municipal corporation claiming 
title to any real property under a patent from the United States, or during 
his or its claim of title to such real property under a patent from the 
United States for such real estate, may maintain a civil action against any 
person or persons, corporations or associations claiming an interest in said 
real property or any part thereof, or any right thereto, adverse to him, 
them, or it, for the purpose of determining such claim, estate, or interest; 
and where several persons, or private or municipal corporations are in 
possession of, or claim as aforesaid, separate parcels of real property, and 
an adverse interest is claimed or claim made in or to any such parcels, by 
any other person, persons, corporations or associations, arising out of a 
question, conveyance, statute, grant, or other matter common to all such 
parcels of. real estate, all or any portion of such persons or corporations 
so in possession, or claiming such parcel of real property may unite as 
plaintiffs in such suit to determine such adverse claim or interest against 
all persons, corporations or associations claiming such adverse interest.— 
Code of 1881, § 551. 


$ 848. [545.] Action by occupant of unsurveyed land. Any per- 
son now occupying and settled upon, or who may hereafter occupy or 
settle upon, any of the unsurveyed public lands not to exceed one hun- 
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dred and sixty acres in this territory, for the purpose of holding and cul- 
tivating the same, may commence and maintain any action, in any court 
of competent jurisdiction, for interference with or injuries done to his or 
her possessions of said lands, against any person or persons so interfering 
with or injuring such lands or possessions: Provided, always, That if any 
of the aforesaid class of settlers are absent from their claims continuously, 
for a period of six months in any one year, the said person or persons 
shall be deemed to have forfeited all rights under this act. —Laws of 1883, 
p. 70, § 1. 
ACT OF 1888—TAX SUITS. 

§ 849. [676.] Actions to enjoin and redeem from tax sales— Ten- 
der to be made. Hereafter no action or proceeding shall be commenced 
or instituted in any court of this territory to enjoin the sale of any prop- 
erty for taxes, or to enjoin the collection of any taxes, or for the recov- 
ery of any property sold for taxes, unless the person or corporation desir- 
ing to commence or institute such action or proceeding shall first pay or 
cause to be paid, or shall tender to the officer entitled under the law to 
receive the same, all taxes, penalties, interest and costs justly due and 
unpaid from such person or corporation on the property sought to be sold 
or recovered.—Laws of 1887-8, P. 43, § 1. 


§ 850. [677.] Contents of complaint. That in all actions to enjoin 
the sale of any property for taxes, in all actions to enjoin the collection 
of any tax, and in all actions for the recovery of any property sold for 
taxes, the complainant must state and set forth specially in his complaint 
the tax that 1s justly due, with penalties, interest and costs, the tax 
alleged to be illegal, and point out the illegality thereof, that the taxes 
for that and previous years have been paid; and when the action is for 
the recovery of lands or other property sold for taxes against the person 
or corporation in possession thereof that all taxes, penalties, interest and 
costs paid by the purchaser at tax sale, his assignees or grantees, have 
been fully paid or tendered, and payment refused.—Laws of 1887-8, p. 
44, $ 2. 

§ 851. [678.] Oonstruction of provisions. That the provisions of 
this act shall be construed as imposing additional conditions upon the 
power of the court or judge in granting injunctions to those already im- 
posed, and of imposing additional conditions upon the complaint in 
actions for the recovery of property sold for taxes.—Laws of 1887-8, p. ` 


44, § 3. 


CHAPTER LXX. 


FORCIBLE ENTRY AND DETAINER. 
Service of writ—Defendant may | give 


¢ 852. Forcible entries defined. 0 862. 
g 853. Forcible detainers defined. bond within three days. 
¢ 854. Unlawful detainers defined. ¢ 863. Provisions for altering bond. 
$ 855. Agricultural lands. 0 864. Judgment by default. 
$ 856. Notice to be served. ¢ 865. Defendant may plead. 
¢ 857. Venue of action. 8 866. Jury as in other actions unless waived. 
¢ 858. Parties defendant. ¢ 867. Plaintiff need not prove title. 
¢ 859. Complaint and summons—Six to twelve ¢ 868. Amendments to conform to proof. 
days. ¢ 569. Judgment — Restitution, rent, dam- 
¢ 860. Contents of summons—Returmn, etc. ages, etc. 
¢ 861. Plaintiff may have writ of restitution at 2870. Amendments as In other actions. 
any time. ¢ 871. Practice same as in other civil actions. 
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¢ 872. When tenant may be relieved against ¢@ 876. Unlawful detainer—Three days’ notice. 


forfeiture. ¢ 877. Complaint must include abstract of title 
@ $73. Appeal to supreme court—Bond of de- —Answer. 

fendant. ¢ 878. Proof required at trial. 
@ 874. Appeal stays further proceedings. g@ 879. Defendants may answer separately— 
2 875. Appeal suspends restitution. Separate verdict. 


§ 852. [547.] Forcible entries defined. Every person is guilty of a 
forcible entry who either: 

1. By breaking open windows, doors or other parts of a house, or by 
fraud, intimidation or stealth, or by any kind of violence or circumstance 
of terror, enters upon or into any real property ; or— 

2. Who, after entering peaceably upon real property, turns out by 
force, threats, or menacing conduct the party in actual possession.—Laws 


of 1891, p. 179, $ 1. 


$ 853. [548.] Forcible detainers defined. Every person is guilty of 
a pa detainer who either: 

By force, or by menaces and threats of violence, unlawfully holds 
aa keeps the possession of any real property, whether the same was 
acquired peaceably or otherwise ; or— 

2. Who, in the night time, or during the absence of the occupant of 
any real property, enters thereon, and who, after demand made for the 
surrender thereof, refuses for the period of three days to surrender the 
same to such former occupant. The occupant of real property, within 
the meaning of this subdivision 1s one who five days next preceding such 
unlawful entry was in the peaceable and undisturbed possession of such 
real property.—Laws of 1891, p. 179, § 2. 


§ 854. [549.] Unlawful detainers defined. A tenant of real prop- 
erty for a term less than life is guilty of unlawful detainer either— 

1. When he holds over or continues in possession, in person or by sub- 
tenant, of the property or any part thereof, after the expiration of the 
term for which it is let to him. In all cases where real property is leased 
for a specified ternr or period by express or implied contract, whether 
written or by parol, the tenancy shall be terminated without notice at the 
expiration of such specified term or period ; or: 

2. When he having leased real property for an indefinite time, with 
monthly or other periodic rent reserved, continues in possession thereof, in 
person or by sub-tenant, after the end of any such month or period, in 
cases where the landlord, more than twenty days prior to the end of such 
month or period, shall have served notice (in manner in this act provided) 
requiring him to qut the premises at the cspiranon of such month or 

eriod. 

7 3. When he continues in possession in person or by sub-tenant after a 
default in the payment of any rent, and after a notice in writing requiring 
in the alternative the payment of the rent or the surrender of the de- 
tained premises, served (in manner hereafter in this act provided) in be- 
half of the person entitled to the rent upon the person owing the same, 
shall have remained uncomplied with for the period of three days after 
service thereof. Such notice may be served at any time after the rent be- 
comes due ; or— 

4. When he continues in possession in person or by sub-tenant after a 
neglect or failure to keep or perform any other condition or covenant of 
the lease or agreement under which the property is held, including any 
covenant not to assign or sub-let, than one for the payment of rent, and 


192 FORCIBLE ENTRY AND DETAINER. Part I 


after notice in writing requiring in the alternative the performance of 
such conditions or covenant or the surrender of the property, served (in | 
the manner provided in this act) upon him, and if there be a sub-tenant 
in actual possession of the premises, also upon such sub-tenant, shall re- 
main uncomplied with for ten days after service thereof. Within ten days 
after the service of such notice the tenant, or any sub-tenant in actual 
occupation of the premises, or any mortgagee of the term, or other person 
interested in its continuance, may perform such condition or covenant and 
thereby save the lease from such forfeiture ; or— 

5. When he commits or permits waste upon the demised premises, or 
when he sets up or carries on therein or thereon any unlawful business, 
or when he erects, suffers, permits or maintains on or about said premises 
_any nuisance, and remains in possession after service (in manner in this 
act provided) of three days notice to quit upon him.—Zaws of 1891, p. 
180, § 3. | 


§ 855. [550.] Agricultural lands. In all cases of tenancy upon ag- 
ricultural lands, where the tenant has held over and retained possession 
for more than sixty days after the expiration of his term without any de- 
mand or notice to quit by his landlord, if any there be, or the successor 
in estate of his landlord, if any there be, he shall be deemed to be hołd- 
ing by permission of his landlord or the successors in estate of his land- 
lord, if any there be, and shall be entitled to hold under the term of the 
lease for another full year, and shall not be guilty of an unlawful de- 
tainer during said year, and such holding over for the period aforesaid 
shall be taken and construed as a consent on the part of a tenant to hold 
for another year.—Laws of 1891, p. 181, § 4. 

Bell. Bay etc., Ry. Co. Strand, 23 P., 928; 1 W., 133. 


8 856. [551.] Notice to be served. Any notice provided for in this 
act shall be served either: 

1. By delivering a copy personally to the person entitled thereto ; or— 

2. If he be absent from his place of business, by leaving there a copy, 
with some person of suitable age and discretion and sending a copy 
through the mail addressed to the person entitled thereto at his place of 
residence; or 

3. If the person to be notified be a tenant and his place of residence is 
not known, or if a person of suitable age and discretion there cannot be 
found, then by afhxing a copy of the notice in a conspicuous place on the 
demised property, and also delivering a copy to a person there residing, 
if such person can be found, and also sending a copy through the mail 
add.essed to the tenant at the place where the demised property is situ- 
ated. Service upon a subtenant may be made in the same manner. Any 
service in this act provided for may be made by any person who is over 
the age of twenty-oue years.—Laws of 1891, p. 181, § 5. 


§ 857. [552.] Venue of action. The superior court of the county in 
which the property or some part of it 1s situated shall have jurisdiction 
of proceedings under this act.— Constitution, Art. 4, § 6. Laws of 1891, 
p. 182, § 6. 


§ 858. [553.] Parties defendant. No person other than the tenant of 
the premises, and sub-tenant, if there be one, in the actual occupation of 
the premises when the complaint is filed, need be made parties defendant 
in any proceeding under this act, nor shall any proceeding abate, nor the 
plaintiff be non-suited, for the non-joinder of any person who might 
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have been made party defendant ; but when it appears that any of the 
parties served with process, or appearing in the proceeding, are guilty of 
the offense charged, judgment must be rendered against him. In casea 
person has become a sub-tenant of the premises in controversy after the 
service of any notice in this act provided for, the fact that such notice 
was not served on such sub-tenant shall constitute no defense to the action. 
All persons who enter the premises under the tenant, after the commence- 
ment of the action hereunder, shall be bound by the judgment the same 
as if they had been made parties to the action.—Laws of 1891, p. 182, $ 7. 


S 859. [554.] Complaint and summons—Six to twelve days. The 
plaintiff in his complaint, which shall be in writing, must set forth the 
facts on which he seeks to recover, and describe the premises with reason- 
able certainty, and may set forth therein any circumstances of fraud, 
force or violence which may have accompanied the said forcible entry or 
forcible or unlawful detainer, and claim damages therefor, or compensa- 
tion for the occupation of the premises, or both; in ease the unlawful de- 
tainer charged be after default in the payment of rent, the complaint 
must state the amount of such rent. Upon filing the complaint a sum- 
mons must be issued as in other cases, returnable at a day designated 
therein, which shall not be less than six nor more than twelve days from 
its date, except in cases where the publication of summons is necessary, 
in which case the court or judge thereof may order that the summons be 
made returnable at such time as may be deemed proper, andthe summons 
shall specify the return day so fixed.—Laws of 1891, p. 182, § 8. 


Chambers v. Hoover, 3 W. T., 20-107; 13 P., 466-905. 


§ 860. [555.] Contents of summons—Return, etc. The summons 
must state the names of the parties to the proceeding, the court in which 
the same is brought, the nature of the action, in concise terms, and the 
relief sought, and also the return day ; and must notify the defendant to 
appear and answer within the time designated or that the relief sought 
will be taken against him. The summons must be directed to the de- 
fendant, and in case of summons by publication, be served at least five 
days before the return day designated therein. The summons must be 
served and returned in the same manner as summons in other civil actions 
is served and returned. Upon the return of any summons issued under 
this act, when the same has not for any reason been served, or not served 
in time, the plaintiff may have a new summons issued the same as if 
no previous summons had been issued.—Laws of 1891, p. 183, $ 9. 


$ 861. [556.] Plaintiff may have writ of restitution at any time. 
The plaintiff, at the time of commencing an action of forcible entry or 
forcible detainer or unlawful detainer, or at any time afterwards, may 
apply to the judge of the court in which the action is pending for a writ 
of restitution restoring to plaintiff the property in the complaint de- 
scribed, and the judge shall order a writ of restitution to issue. The 
writ shall be issued by the clerk of the superior court 1n which the action 
is _pending, and be returnable in twenty days after its date; but before 
any writ shall issue prior to judgment the plaintiff shall execute to the’ 
defendant and file in court a bond in such a sum as the court or judge 
may order, with two or more sureties, to be approved by the clerk, con- 
‘ditioned that the plaintiff will prosecute his action without delay, and 
will pay all costs that may be adjudged to the defendant, and all damages 
which he = sustain by reason of the writ of restitution having been 

1 
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issued, should the same be wrongfully sued out.—Zaws of 1891, P. 
183, § Io. 


§ 862. [557.] Service of writ—Defendant may give bond within 
three days. The sheriff shall, upon receiving the writ of restitution, 
forthwith serve a copy thereof upon the defendant, his agent or attorney, 
Or a person in possession of the premises, and shall not execute the same 
for three days thereafter, within which time the defendant, or those in 
possession of the premises, may execute to the plaintiff a bond, to be 
filed with and approved by the clerk of the court, in such a sum as may 
be fixed by the judge, with two or more sureties to be approved by the 
clerk of said court, conditioned that they will pay the plaintiff such sum 
as the plaintiff may recover for the use and occupation of said premises, 
or any rent found due, together with all damages the plaintiff may sus- 
tain by reason of the defendant occupying or keeping possession of said 
premises, and also all the costs of the action. The plaintiff, his agent or 
attorney, shall have notice of the time and place where the court or judge 
shall fix the amount of the defendant’s bond, and shall have notice and a 
reasonable opportunity to examine into the qualification and sufficiency 
of the sureties upon said bond, before said bond shal] be approved by the 
clerk.—Laws of 1891, p. 183, § I1. 


§ 863. [558.] Provision for altering bond. The plaintiff or defend- 
ant, at any time, upon two days’ notice to the adverse party, may apply 
to the court or any judge thereof for an order raising or lowering the 
amount of any bond in this act provided for. Either party may, upon 
like notice, apply to the court or any judge thereof for an order requiring 
additional or other surety or sureties upon any such bond. Upon the 
hearing of-any application made under the provisions of this section evi- 
dence may be given. The judge, after hearing any such application 
shall TP such an order as shall be just in the premises.—Laws of 1891, 
p. 184, § 12. 


§ 864. [559.] Judgment by default. If, at the time appointed in the 
summons, the defendant do not appear and defend, the court must render 
judgment in favor of the plaintiff as prayed for in the complaint.—Laws 
of 1891, p. 184, § 13. 

$ 865. [560.] Defendant may plead. On or before the day fixed for 
his appearance, the defendant may appear and answer or demur.—Laws 
of 1891, p. 184, § 14. 

$ 866. [561.] Jury as in other actions unless waived. Whenever an 
issue of fact is presented by the pleadings, it must be tried, by a jury, 
- unless such a jury be waived as in other cases. The jury shall be formed 
in the same manner as other trial juries in the court in which the action 
is pending ; and in all cases actions under this act shall take precedence 
of all other civil actions. —Laws of 1891, p. 184, § I5. 


§ 867. [562.] Plaintiff need not prove title. On the trial of any 
proceeding for any forcible entry or forcible detainer, the plaintiff shall 
only be required to show, in addition to the forcible entry complained of, 
that he was peaceably in the actual possession at the time of the forcible 
entry; or, in addition to a forcible detainer complained of, that he was en- 
titled to the possession at the time of the forcible detainer.—Laws of 
1891, p. 184, § 16. | 

Haul and Paulson Co. v. Wilbur, 4 W., 644; 30 P., 665. 
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§ 868. [563.] Amendments to conform to proof. Where upon the 
trial of any proceeding under this act, it appears from the evidence that 
the defendant has been guilty either of a forcible entry, or a forcible or 
unlawful detainer, in respect of the premises described in the complaint, 
and other than the offense charged in the complaint, the judge must 
order that such complaint be forthwith amended to conform to such 
proofs ; such amendments must be made without any imposition of terms. 
No continuance shall be permitted upon account of such amendment un- 
less the defendant shows to the satisfaction of the court good cause there- 
for.—aws.of 1891, p. 185, § 17. 

Chambers v. Hoover, 3 W. T., 20-107; 13 P., 466-905. 


§ 869. [564.] Judgment—Restitution, rent, damages, etc. If upon 
the trial the verdict of the jury or, if the case be tried without a jury, 
the finding of the court be in favor of the plaintiff and against the 
defendant, judgment shall be entered for restitution of the premises; and 
if the proceeding be for unlawful detainer after neglect or failure to per- 
form any condition or covenant of the lease or agreement under which 
the property 1s held, or after default in the payment of rent, the judg- 
ment shall also declare the forfeiture of the lease, agreement, or tenancy. 
The jury, or the court, if the proceeding be tried without a jury, shall 
also assess the damages occasioned to the plaintiff by any forcible entry, 
or by any forcible or unlawful detainer, alleged in the complaint and 
proved on the trial, and, if the alleged unlawful detainer be after default 
in the payment of rent, find the amount of any rent due, and the judg- 
ment shall be rendered against the defendant guilty of the forcible entry. 
forcible detainer, or unlawful detainer, for twice the amount of damages 
thus assessed, and of the rent, if any, found due. When the proceeding 
is for an unlawful detainer after default in the payment of rent, and the 
lease or agreement under which the rent 1s payable has not by its terms 
expired, execution upon the judgment shall not be issued until the ex- 
piration of five days after the entry of the judgment, within which time 
the tenant or any sub-tenant, or any mortgagee of the term, or other 
party interested in its continuance, may pay into court for the landlord 
the amount of the judgment and costs, and thereupon the judgment 
shall be satisfied and the tenant restored to hisestate ; but if payment as 
here provided, be not made within five days the judgment may be en- 
forced for its full amount and for the possession of the premises. In all 
other cases the judgment may be enforced immediately. If writ of resti- 
tution shall have been executed prior to judgment no further writ or ex- 
ecution for the premises shall be required.— Laws of 1891, Ð. 185, § 18. 


Haul and Paulson Co. v. Wilbur, 30 P. 615; 4 W., 644. 


§ 870. [565.] Amendments as in other actions. Amendments may 
be allowed by the court at any time before final judgment, upon such 
terms as to the court may appear just, in the same cases and manner and 
to the same extent as in civil actions.—Laws of 1891, p. 186, $ 19. 


§ 871. [566.] Practice same as in other civil actions. Except as 
otherwise provided in this act, the provisions of the laws of this state 
with reference to practice in civil actions are applicable to and constitute 
the rules of practice in the proceedings mentioned in this act, and the 
provisions of such laws relative to new trials and appeals, except so far 
as they are inconsistent with the provisions of this act, shall be held to 
apply to the proceedings mentioned in this act.—Laws of 1891, p. 186, § 20. 
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§ 872. [567.] When tenant may be relieved against forfeiture. 

he court may relieve a tenant against a forfeiture of a lease and restore 
him to his former estate, as in other cases provided by law, where appli- 
cation for such relief is made within thirty days after the forfeiture is de- 
clared by the judgment of the court, as provided in this act. The appli- 
cation may be made by a tenant or sub-tenant, or a mortgagee of the 
term, or any person interested in the continuance of the term. It must 
be made upon petition, setting forth the facts upon which the relief is 
sought, and be verified by the applicant. Notice of the application, with 
a copy of the petition, must be served on the plaintiff in the judgment, 
who may appear and contest the application. In no case shall the appli- 
cation be granted except on condition that full payment of rent due, or 
full performance of conditions of covenants stipulated, so far as the same 
is practicable, be first made.—Laws of 1891, p. 186, § 21. 


§ 873. [568.] Appeal to supreme court—Bond of defendant. If 
either party feels aggrieved by the judgment he may appeal to the 
supreme court, as in other civil actions: Provided, that if the defendant 
appealing desires a stay of proceedings pending such appeal, he shall 
execute and file a bond, with two or more sufficient sureties to be ap- 
proved by the judge, conditioned to abide the order of the court on such 
appeal, and to pay all rent and other damages justly accruing to the 
plaintiff during the pendency of the appeal.—Zaws of 1891, p. 187, § 22. 


§ 874. [569.] Appeal stays further proceedings. When tke defend- 
ant shall appeal, and shall file a bond as provided in the preceding sec- 
tion, all further proceedings in the case shall be stayed until the determi- 
nation of said appeal and the same has been remanded to the superior 
court for further proceedings therein.—Laws of 1891, p. 187, § 23. 


§ 875. [570.] Appeal suspends restitution. If a writ of restitution 
has been issued previous to the taking of an appeal by the defendant, 
and said defendant shall execute and file a bond as provided in this act, 
the clerk of the court, under the direction of the judge, shall forthwith 
give the appellant a certificate of the allowance of such appeal; and 
upon the service of such certificate upon the ofhcer having such writ of 
restitution the said officer shall forthwith cease all further proceedings by 
virtue of such writ; and if such writ has been completely executed, the 
defendant shall be restored to the possession of the premises, and shall 
remain in era thereof until the appeal is determined.—Laws of 
1891, p. 187, § 24 

NoTE : The following i is the repealing clause to the foregoing forcible entry and 
detainer act of 1891: The act of the legislature of the state of Washington, 
approved March 27, 1890, entitled, “An act relating to summary proceed- 
ings for obtaining possession of real property in certain cases, and declaring 
an emergency,” and all acts and parts of acts, and all code provisions re- 
lating to the subject matter of this act (other than provisions for criminal 
prosecutions), are hereby repealed: Provided, however, That this repeal 
shall in no wise affect vested mghts: And provided further, That no pro- 
ceeding pending in any court at the time this act shall go into effect shall 


be in any wise affected by this act.—Laws of 1891, p. 187, $ 25. 
Approved March 7, 1891. 


§ 876. [571.] Unlawful detainer—Three days’ notice. That any 
person who shall, without the permission of the owner and without hav- 


ing any color of title thereto, enter upon the lands of another, and shall 
refuse to remove therefrom after three days’ notice, shall be deemed guilty 
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of unlawful detainer, and may be removed from such lands.—Laws of 
1891, p. 212, § I. 


§ 877..[572.] Complaint must include abstract of title—Answer. 

he complaint in all cases under the provision of the act* shall be upon 
oath, and then [there] shall be embodied therein or [amended] [annexed] 
thereto an abstract of the plaintiff’s title, and the defendant shall, in 
his answer, state whether he makes any claim of title to the lands de- 
scribed in the complaint, and if he makes no claim to the legal title, but 
does claim a right to the possession of such lands, he shall state upon 
=e. he claims a right to such possession.—Laws of 1891, p. 
212, § 2. 


§ 878. [573.] Proof required at trial. It shall not be necessary for 
the plaintiff in proceeding under this act, to allege or prove that the said 
lands were, at any time, actually occupied prior to the defendant’s entry 
thereupon, but it shall be sufficient to allege that he is the legal owner, 
and entitled to the immediate possession thereof: Provided, That if the 
defendant shall, by his answer, deny such ownership, and shall state facts 
showing that ‘he has a lawful claim to the possession thereof, the cause 
shall thereupon be entered for trial upon the docket of the court in all re- 
spects as if the action were brought under the provisions of Chapter 
XLVI. of the code of eighteen hundred and eighty-one.—Laws of 1891, 


p. 212, § 3. 


§ 879. [574.] Defendants may answer separately—Separate ver- 
dict. All persons in actual possession of any portion of the several sub- 
divisions of any section of land, according to the government surveys 
thereof, may be made defendants in one action : Provided, That they 
may, in their discretion, make separate answers to the complaint, and if 
separate issues are joined thereupon, the same shall nevertheless be tried 
as one action, but the verdict, if tried by jury, shall find separately upon 
the issues so joined, and judgment shall be rendered according thereto.— 
Laws of 1891, p. 213, § 4. Approved March 7, 1891. 


Nore: This act concludes with an emergency clause, making it in effect imme- 


diately. 
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* The last four sections of this chapter (876-879) constitute a separate act of the legislature 
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lands. 


$ 880. [577.] Who may have partition. When several persons hold 
and are in possession of real property as tenants in common, in which one 
or more of them have an estate of inheritance, or for life or years, an 
action may be maintained by one or more of such persons for a vartition 
thereof, according to the respective rights of the persons interested therein, 
and for sale of such property, or a part of it, if it appear that a partition 
oct be made without great prejudice to the owners.—Code of 
1881 552. 


$ 881. [578.] Complaint must state all known interests. The in- 
terest of all persons in the property shall be set forth in the complaint 
specifically and particularly as far as known to the plaintiff, and if one 
or more of the parties, or the share or quantity of interest of any of the 
parties be unknown to the plaintiff, or be uncertain or contingent, or the 
ownership of the inheritance depend upon an executory devise, or the 
remainder be a contingent remainder, so that such parties cangot be 
named, that fact shall be set forth in the complaint.—Code of 1881, § 553. 


§ 882. [579.] Lien creditors may be made parties at plaintiff's 
option. The plaintiff may, at his option, make creditors having a lien 
upon the property or any portion thereof, other than by a judgment or 
decree, defendants in the suit. When the lien is upon an undivided inter- 
est or estate of any of the parties, such lien, if a partition be made, is 
thenceforth a lien only on the share assigned to such party; but such 
share shall be first charged with its just proportion of the costs of the 
partition, in preference to such lien.—Code of 1881, § 554. 

Part v. Parfit, 30 P., 328; 4 W., 374. 


§ 883. [580.] When service to be made by publication. Ifa party, 
having a share or interest in, or lien upon the property, be unknown, or 
either of the known parties reside out of the territory, or cannot be found 
therein, and such fact be made to appear by afhdavit, the notice may 
be served by publication, as in ordinary cases. When service 1s made by 
publication, the notice must contain a brief description of the property 
which is the subject of the suit.—Code of 1881, § 556. 


§ 884. [581.] Notice directed to all parties interested. The notice 
shall be directed by name to all the tenants in common, who are known, 
and in the same manner to all lien creditors who are made parties to the 
suit, and generally to all persons unknown, having or claiming an inter- 
est or estate in the property.—Code of 1881, § 555. 
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S 885. [582.] What answer must contain. The defendant shall set 
forth in his answer, the nature and extent of his interest in the property, 
and if he be a lien creditor, how such lien was created, the amount of 
the debt secured thereby and remaining due, and whether such debt is 
secured in any other way, and if so, the nature of such other security. — 
Code of 1881, § 557. 


§ 886. [583.] Rights of all parties to be tried. The rights of the 
several parties, plaintiffs as well as defendants, may be put in issue, 
tried and determined in such suit, and where a defendant fails to answer, 
or where a sale of the property is necessary, the title shall be ascertained 
by proof to the satisfaction of the court, before the decree for partition or 
sale is given.—Code of 1881, § 558. 


State v. Lichtenberg, 30 P., 659; 4 W., 555. 


§ 887. [584.] If partition impracticable, sale will be ordered. If 
. it be alleged in the complaint and established by evidence, or if it appear 
by the evidence without such allegation in the complaint, to the satisfac- 
tion of the court, that the property or any part of it, is so situated that 
partition cannot be made without great prejudice to the owners, the court 
may order a sale thereof, and for that purpose may appoint one or more 
referees. Otherwise, upon the requisite proofs being made, it shall 
decree a partition according to the respective rights of the parties as 
ascertained by the court, and appoint three referees therefor, and shall 
designate the portion to remain undivided for the owners whose interests 
remain unknown or are not ascertained.—Code of 1881, § 559. 


§ 888. [585.] How partition is made. In making the partition, the 
referees shall divide the property, and allot the several portions thereof 
to the respective parties, quality and quantity relatively considered, ac- 
cording to the respective rights of the parties as determined by the court, 
designating the several portions by proper landmarks, and may employ a 
surveyor with the necessary assistants to aid them therein. The referees 
shall make a report of their proceedings, specifying therein the manner 
of executing their trust, describing the property divided and the shares 
allotted to each party, with a particular description of each share.—Code 
of 1881, § 560. 


$ 889. [586.] Decree—How far conclusive. The court may confirm 
or set aside the report in whole or in part, and if necessary, appoint new 
referees. Upon the report being confirmed a decree shall be entered that 
such partition be effectual forever, which decree shall be binding and con- 
clusive: 

1. On all parties named therein, and their legal representatives who 
have at the time any interest in the property divided, or any part thereof 
as owners in fee, or as tenants for life or for years, or as entitled to the 
reversion, remainder or inheritance of such property or any part thereof, 
after the termination of a particular estate therein, or who by any contin- 
gency may be entitled to a beneficial interest in the property, or who 
have an interest in any undivided share thereof, as tenants for years or 
for life ; 

2. On all persons interested in the property to whom notice shall have 
been given by publication ; 

3. On all other persons claiming from or through such parties or per- 
sons or either of them.— Code of 1881, § 561. 
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§ 890. [587.] Rights of tenants not affected—Title determined 
only between parties. Such decree and partition shall not affect any 
tenants for years or for life, of the whole of the property which is the 
subject of partition, nor shall such decree and partition preclude any per- 
sons, except such as are specified in the last section, from claiming title to 
the property in question, or from controverting the title of the parties be- 
tween whom the partition shall have been made.—Code of 1881, § 562. 


§ 891. [588.] Expenses allowed as costs against plaintiff. The ex- 
penses of the referees, including those of a surveyor and his assistants, 
when employed, shall be ascertained and allowed by the court, and the 
amount thereof, together with the fees allowed by law to the referees, 
m be paid by the plaintif, and may be allowed as costs.— Code of 1881, 

563. 

§ 892. [589.] Decree of sale if partition impracticable. If the 
referees report to the court that the property, of which partition shall 
have been decreed, or any separate portion thereof, is so situated that a 
partition thereof cannot be made without great prejudice to the owners, 
and the court is satisfied that such report is correct, it may thereupon by 
an order, direct the referees to sell the property or separate portion there- 
of.— Code of 1881, § 564. 


§ 893. [590.] Estate for life may be allotted in land unsold. When 
a part of the property only is ordered to be sold, if there be an estate for 
life or years in an undivided share of the property, the whole of such 
estate may be set off in any part of the property not ordered sold. — Code 
of 1881, § 565. 

§ 894. [591.] Lien creditors to be made parties before sale. Be- 
fore making an order of sale, if lien creditors, other than those by judg- 
ment or [degree] [decree] have not been made parties, the court, on 
motion of either party, shall order the plaintiff to file a supplemental 
complaint, making such creditors defendants.—Code of 1881, § 566. 


§ 895. [592.] Liens to be adjudicated. If an order of sale be made 
before the distribution of the proceeds thereof, the plaintiff shall produce 
to the court the certificate of the auditor of the county where the prop- 
erty is situated, showing the liens remaining unsatisfied, if any, by judg- 
ment or decree upon the property or any portion thereof, and unless he 
do so the court shall order a referee to ascertain them.—Code of 1881, 
$ 567. 

§ 896. [593.] Referee shall be appointed to ascertain liens. If it 
appear by such certificate or reference in-case the certificate is not pro- 
duced, that any such liens exist, the court shall appoint a referee to ascer- 
tain what amount remains due thereon or secured thereby respectively, 
and the order of priority in which they are entitled to be paid out of the 
property.—Code of 1881, § 568. | 


§ 897. [594.] Twenty days notice to lien holders to prove their 
liens. The plaintiff must cause a notice to be served at least twenty 
days before the time for appearance on each person having such lien by 
judgment or decree, to appear before the referee at a specified time and 
place, to make proof by his own afhdavit or otherwise,. of the true 
amount due or to become due, contingently or absolutely on his judg- 
ment or decree.—Code of 1881, § 569. 
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$ 898. [595.] Referees shall report as to liens, The referee shall re- 
ceive the evidence and report the names of the creditors whose liens are 
established, the amounts due thereon, or secured thereby, and their pri- 
ority respectively, and whether contingent or absolute. He shall attach 
to his report the proof of service of the notices and the evidence before 
him.— Code of 1881, § 570. 


§ 899. [596.] Exceptions to referee’s report—Publication against 
absent lien holders. The report of the referee may be excepted to by 
either party to the suit, or to the proceedings before the referee, in like 
manner and with like effect as in ordinary cases. If a lien creditor be 
absent from the territory, or his residence therein be unknown, and that 
fact appear by affidavit, the court or judge thereof may by order direct 
that service of the notice may be made upon his agent or attorney of 
record, or by publication thereof, for such time and in such manner as the 
order may prescribe.—Code of 1881, § 571. 


§ goo. [597.] Order confirming report, how far conclusive. Ifthe 
report of the referee be confirmed, the order of confirmation is binding 
and conclusive upon all parties to the suit, and upon the lien creditors 
who have been duly served with the notice to appear before the referee, 
as provided in section 569 [897].— Code of 1881, § 572. 


§ 901. [598.] Application of proceeds of sale. The proceeds of the 
sale of the encumbered property shall be distributed by the decree of the 
court, as follows: 

1. To pay its just proportion of the general costs of the suit ; 

2. To pay the costs of the reference ; 

3. To satisfy the several liens in their order of priority, by payment of 
the sums due, and to become due, according to the decree ; 

4. The residue among the owners of the property sold, according to 
their respective shares. — Code of 1881, § 573. 


$ 902. [599.] Other securities may be first exhausted. Whenever 
any party to the suit, who holds a lien upon the property or any part | 
thereof, has other securities for the payment of the amount of such lien, 
the court may in its discretion, order such [sureties] [securities] to be ex- 
hausted before a distribution of the proceeds of sale, or may order a just 
deduction to be made from the amount of the lien on the property on 
account thereof.— Code of 1881, § 574. 


§ 903. [600.] Adjustment of liens not to delay sale. The proceed- 
ings to ascertain the amount of the liens, and to determine their priority 
as above provided, or those hereinafter authorized to determine the rights 
of parties to funds paid into court, shall not delay the sale, nor affect any 
other party, whose rights are not involved in such proceedings. — Code of 
1881, § 575. 

§ 904. [601.] Proceeds of sale to be deposited in court until dis- 
tributed. The proceeds of sale, and the securities taken by the referees, 
or any part thereof, shall be distributed by them to the persons entitled 
thereto, whenever the court so directs. But if no such direction be given, 
all such proceeds and securities shall be paid into court, or deposited as 
directed by the court.— Code of 1881, § 576. 


$ 905. [602.] Action may be continued after sale to determine 
rights of parties. When the proceeds of sale of any shares or parcel 
belonging to persons who are parties to the suit and who are Known, are 
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paid into court, the suit may be continued as between such parties, for 
the determination of their respective claims thereto, which shall be ascer- 
tained and adjudged by the court. Further testimony may be taken in 
court, or by a referee at the discretion of the court, and the court may, if 
necessary, require such parties to present the facts or law in controversy, 
by pleadings as in an original suit.—Code of 1881, § 577. 


S 906. [603.] Sales must be made by auction. All sales of real 
property made by the referees shall be made by public auction, to the 
highest bidder, in the manner required for the sale of real property on 
execution. The notice shall state the terms of sale, and if the property, 
or any part of it is to be sold, subject to a prior estate, charge or lien, 
that shall be stated in the notice.— Code of 1881, § 578. | 


§ 907. [604.] Terms of sale to be directed by court. The court 
shall, in the order of sale, direct the terms of credit which may be al- 
lowed for the purchase money of any portion of the premises, of which it 
may direct a sale on credit; and for that portion of which the purchase 
money 1s required by the provisions hereinafter contained, to be invested 
for the benefit of unknown owners, infants or parties out of the territory. 
—Code of 1881, § 579. 


§ 908. [605.] Securities may be taken. The referees may take sepa- 
rate mortgages, and other securities for the whole, or convenient portions 
of the purchase money, of such parts of the property as are directed by 
the court to be sold on credit, in the name of the clerk of the court, and 
his successors in office; and for the shares of any known owner of full 
age, in the name of such owner.—Code of 1881, § 580. 


S 909. [606.] When life estates may be sold. When the estate of 
any tenant for life or years, in any undivided part of the property in 
question, shall have been admitted by the parties, or ascertained by the 
court to be existing at the time of the order of sale, and the person en- 
titled to such estate shall have been made a party to the suit, such estate 
may be first set off out of any part of the property, and a sale made of © 
such parcel, subject to the prior unsold estate of such tenant therein; but 
if in the judgment of the court, a due regard to the interest of all the 
parties require that such estate be also sold, the sale may be so ordered.— 
Code of 1881, § 581. 


§ gro. [607.] Tenant may accept gross sum in lieu of estate sold. 
Any person entitled to an estate for life or years in any undivided part of 
the property, whose estate shall have been sold, shall be entitled to re- 
ceive such sum in gross as may be deemed a reasonable satisfaction for 
such estate, and which the person so entitled shall consent to accept in- 
stead thereof, by an instrument duly acknowledged and filed with the 
clerk.— Code of 1881, § 582. 


$ gi1. [608.] Court may determine sum to be paid tenants. If 
such consent be not given. as provided in the last section, before the re- 
port of sale, the court shall ascertain and determine what proportion of 
the proceeds of the sale. after deducting expenses, will be a just and 
reasonable sum to be invested for the benefit of the person entitled to such 
estate for life or years, and shall order the same to be deposited in court 
for that purpose.—Code of 1881, § 583. 


$ 912. [609.] Court shall protect rights of unknown tenants. If 
the persons entitled to such estate, for life or years, be unknown, the 
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court shall provide for the protection of their rights in the same manner, 
as far as may be, as if they were known and had appeared.—Code of 
1881, § 584. [Enrolled copy]: ‘The proportion of the proceeds of the 
sale to be invested, as provided in the preceding section, shall be ascer- 
tained and determined in the several cases as follows: 


§ 913. [610.] Future estates to be protected. In all cases of sales 
in partition, when it appears that a married woman has an inchoate 
right of dower in any of the property sold or, that any person has a 
vested or contingent future right or estate therein, the court shall ascer- 
tain and settle the proportionate value of such inchoate, contingent or 
vested right or estate, and shall direct such proportion of the proceeds 
of sale to be invested, secured, or paid over in such manner as to protect 
the rights and interests of the parties.— Code of 1881, § 585. 


$ 914. [611.] Terms of sale must be made known. In all cases of 
sales of property the terms shall be made known at the time, and if the 
premises consist of distinct farms or lots, they shall be sold separately, or 
otherwise, if the court so directs.— Code of 1881, § 586. 


$ 915. [612.] Referees and guardians must not be purchasers. 
Neither of the referees, nor any person for the benefit of either of them, 
shall be interested in any purchase, nor shall the guardian of an infant 
be an interested party in the purchase of any real property being the sub- 
ject of the suit, except for the benefit of the infant. All sales contrary 
to the provisions of this section shall be void.— Code of 1881, § 587. 


S 916. [613.] Referees’ report of sale. After completing the sale, 
the referees shall report the same to the court, with a description of the 

different parcels of land sold to each purchaser, the name of the pur- 
' chaser, the price paid or secured, the terms and conditions of the sale, 
and the securities, if any, taken. The report shall be filed with the 
clerk.—Code of 1881, § 588. 


§ 917. [614.] Exceptions to report of sale—Oonveyance by referee. 
The report of sale may be excepted to in writing by any party entitled to 
a share of the proceeds. If the sale be confirmed, the order of confirma- 
tion shall direct the referees to execute conveyance and take securities 
pursuant to such sale.— Code of 1881, § 589. 


§ 918. [615.] When a party is purchaser he may receipt to ref- 
eree for his share. When a party entitled to a share of the property, 
or an encumbrancer entitled to have his lien paid out of the sale, be- 
comes a purchaser, the referees may take his receipt for so much of the 
proceeds of the sale as belong to him.—Code of 1881, § 590. 


§ o19. [616.] Share of unknown owner to be invested. Where 
there are proceeds of sale belonging to an unknown owner, or to a person 
without the territory who has no legal representative within it, or when 
there are proceeds arising from the sale of an estate subject to the prior 
estate of a tenant for life or years, which are paid into the court or other- 
wise deposited by order of the court, the same shall be invested in secur- 
ities on interest for the benefit of the persons entitled thereto.—Code 07 
1881, § 591. 


$ 920. [617.] Investment to be in name of clerk. When the secu- 
rity for the proceeds of sale is taken, or when an investment of any such 
proceeds is made, it shall be done, except as herein otherwise provided, 
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in the name of the clerk of the court and his successors in office, who 
shall hold the same for the use and benefit of the parties interested, sub- 
ject to the order of the court.-—Code of 1881, § 592. 


$ 921. [618.] When securities to be delivered. When security is 
taken by the referees on a sale, and the parties interested in such secur- 
ity by an instrument in writing under their hands, delivered to the ref- 
erees, agree upon the share and proportions to which they are respect- 
ively entitled, or when shares and proportions have been previously ad- 
judged by the court, such securities shall be taken in the names of and 
payable to the parties respectively entitled thereto, and shall be delivered 
to such parties upon their receipt therefor. Such agreement and receipt 
shall be returned and filed with the clerk.—Code of 1881, § 593. 


$ 922. [619.] Olerk to receive interest on investments, re-invest, 
etc. The clerk in whose name a security is taken, or by whom an invest- 
ment is made, and his successors in office, shall receive the interest and 
principal as it becomes due, and apply and invest the same as the court 
may direct, and shall file in his office all securities taken and keep an 
account in a book provided and kept for that purpose in the clerk’s office, 
free for inspection by all persons, of investments and moneys received by 
him thereon, and the disposition thereof.— Code of 1881, § 594. 


§ 923. [620.] Owelty of partition, when allowed. When it appears 
that partition cannot be made equal between the parties according to their 
respective rights, without prejudice to the rights and interests of some of 
them, the court may adjudge compensation to be made by one party to 
another on account of the inequality of partition ; but such compensa- 
tion shall not be required to be made to others by owners unknown, nor 
by infants, unless in the case of an infant it appear that he has personal 
property sufficient for that purpose, and that his interest will be promoted 
thereby.— Code of 1881, § 595. 


§ 924. [621.] Infant’s share may be paid to guardian, When the 
share of an infant is sold, the proceeds of the sale may be paid by the 
referees making the sale, to his general guardian, or the special guardian 
appointed for him in thesuit, upon giving the security required by law, 
or directed by order of the court.—Code of 1881, § 596. 


925. [622.] Same as to wards, insane persons, etc. The guardian who 
may be entitled to the custody and management of the estate of an in- 
sane person, or other person adjudged incapable of conducting his own 
affairs, whose interests in real property shall have been sold, may receive 
in behalf of such person his share of the proceeds of such real property 
from the referees, on executing a bond with sufficient sureties, approved 
by the judge of the court, conditioned that he faithfully discharge the 
trust reposed in him, and will render a true and just account to the per- 
son entitled, or to his legal representative.—-Code of 1881, $ 597. 


§ 926. [623.] Guardian may consent to partition. The general 
guardian of an infant, and the guardian entitled to the custody and man- 
agement of the estate of an insane person, or other person adjudged in- 
capable of conducting his own affairs, who is interested in real estate 
held in common or in any other manner, so as to authorize his being made 
a party to an action for the partition thereof, may consent to a partition 
without suit and agree upon the share to be set off to such infant or 
other person entitled, and may execute a release in his behalf to the 
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owners of the shares or parts to which they may respectively be entitled, 
and upon an order of the court. — Code of 1881, § 598. 


§ 927. [624.] In what cases costs made a lien on the lands. The 
costs of partition, including fees of referees and other disbursements, 
shall be paid by the parties respectively entitled to share in the lands 
divided, in proportion to their respective interests therein, and may be 
included and specified in the decree. In that case there shall bea lien on 
the several shares, and the decree may bé enforced by execution against 
the parties separately. When, however, a litigation arises between some 
of the parties only, the court may require the expense of such litigation 
to be paid by the parties thereto, or any of them.— Code of 1881, § 599. 


CHAPTER LXXII. 


FORECLOSURE OF MORTGAGES. 
#928. Mortgage may be foreclosed for default 2935. Foreclosure and other remedy not al- 
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# 933. Mortgage execution—Levy for defi- ? 939. Foreclosure of chattel mortgages. 
ciency. ¢940. Mortgagee may proceed on mortgage or 
2934. But two weeks’ notice required for de- separate instrument--Deficiency judg- 
ficiency sale. ment. | 


§ 928. [625.] Mortgage may be foreclosed for default in any con- 
dition. When default is made in the performance of any condition con- 
tained in a mortgage, the mortgagee or his assigns may proceed in the 
district court of the district or county where the land, or some part thereof, 
lies, to foreclose the equity of redemption contained in the mortgage,— 
Code of 1881, § 609. 


Parker v. Dacres, 2 W. T., 439; 7 P., 893. 


§ 929. [626.] Remedy confined to mortgaged property, unless ex- 
press agreement. When there is no express agreement in the mortgage 
nor any separate instrument given for the payment of the sum secured 
thereby, the remedy of the mortgagee shall be confined to the property 
mortgaged.—Code of 1881, § 610. 


§ 930. [627.] Judgment shall order premises sold. In rendering 
judgment of foreclosure the court shall order the mortgaged premises, or 
so much thereof as may be necessary, to be sold to satisfy the mortgage 
and costs of the action. The payment of the mortgage debt, with interest 
and ET at any time before sale, shall satisfy the judgment.— Code of 
I881, § GII. 


§ 931. [628.] Judgment for deficiency under express agreement. 
When there is an express agreement for the payment of the sum of money 
secured contained in the mortgage or any separate instrument, the court 
shall direct in the decree of foreclosure that the balance due on the mort- 
gage, and costs which may remain unsatisfied after the sale of the mort- 
gaged premises, shall be satisfied from any property ot the mortgage 
debtor.— Code of 1881, § 612. 
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§ 932. [629.] Form of such judgments. Judgments over for any de- 
ficiency remaining unsatisfied after application of the proceeds of sale of 
mortgaged property, either real or personal, shall be similar in all re- 
spects to other judgments for the recovery of money, and may be made a 
lien upon the property of a judgment debtor as other judgments, and the 
collections thereof enforced in the same manner.— Code of 1881, § 622. 


§ 933. [630.] Mortgage execution—Levy for deficiency. The de- 
cree may be enforced by execution, as an ordinary decree for the payment 
of money. ‘The execution shall contain a description of the mortgaged 
property. The sheriff shall indorse upon the execution the time when 
he receives it, and he shall thereupon forthwith proceed to sell the mort- 
gaged premises, or so much thereof as may be necessary to satisfy the 
judgment, interest, and costs, upon giving the notice prescribed in section 
three hundred and fifty-nine, [595] relating to sales of property under ex- 
ecution. And if any part of the judgment, interest and costs, remain un- 
satisfied, the sheriff shall forthwith proceed to levy upon any property of 
the defendant, not exempt from execution, and all subsequent proceed- 
ings under said execution shall conform, except as herein provided, to 
the provisions regulating sales of property upon executions.— Code of 
1881, § 613. 

Parker v. Dacres, 24 P., 192; 1 W., Igo. 


S 934. [631.] But two weeks’ notice required for deficiency sale. 
When sales of other property not embraced in the mortgage or decree of 
sale are made under the execution to satisfy any deficiency remaining 
due upon judgment, two weeks’ publication of notice of such sale shall 
be sufficient. Such notice shall be published in a newspaper printed in 
the district or county where the property is situated, and if there be no 
newspaper published therein, then in the most convenient newspaper hav- 
ing a circulation in said district or county.—Code of 1881, § 621. 


S 935. [632.] Foreclosure and other remedy not allowed at same 
time. The plaintiff shall not proceed to foreclose his mortgage while he 
is prosecuting any other action for the same debt or matter which is 
secured by the mortgage, or while he 1s seeking to obtain execution of 
any judgment in such other action ; nor shall he prosecute any other ac- 
tion for the same matter while he is foreclosing his mortgage or prosecut- 
ing a judgment of foreclosure.—Code of 1881, § 614. 


Hays v. Miller, 1 W. T., 143. Frank v. Pickle, 2 W. T., 55; 3 P., 584. 


$ 936. [633.] Foreclosure for unpaid installments suspended if 
same are paid. Whenever a complaint is filed for the foreclosure of a 
mortgage upon which there shall be due any interest or installment of 
the principal, and there are other installments not due, if the defendant 
pay into the court the principal and interest due, with costs, at any time 
before the final judgment, proceedings thereon shall be stayed, subject to 
be enforced upon a subsequent default in the payment of any installment 
of the principal or interest thereafter becoming due. In the final judg- 
ment, the court shall direct at what time and upon what default any sub- 
sequent execution shall issue.—Code of 1881, § 615. 


§ 937. [634.] Property must be sold in parcels, if practicable. In 
such cases, after final judgment, the court shall ascertain whether the 
property can be sold in parcels, and if it can be done without injury to 
the interests of the parties, the court shall direct so much only of the 
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Chap. LXXIII WASTE, TRESPASS AND NUISANCES 207 


premises to be sold, as will be sufħcient to pay the amount then due on 
the mortgage with costs, and the judgment shall remain and be enforced 
upon any subsequent default, unless the amount due shall be paid before 
execution of the judgment is perfected. —Code of 1881, § 616. 


§ 938. [635.] Application of proceeds to installments due—Dis- 
count for amount undue. If the mortgaged premises cannot be sold in 
parcels, the court shall order the whole to be sold, and the proceeds of 
the sale shall be applied first to the payment of the principal due, inter- 
est and costs, and then to the residue secured by the mortgage and not 
due ; and if the residue do not bear interest, a deduction shall be made 
therefrom by discounting the legal interest; and in all cases where the 
proceeds of the sale shall be more than sufficient to pay the amount due 
and costs, the surplus shall be paid to the mortgage debtor, his heirs and 
assigns.—Code of 1881, § 617. 


S 939. [636.] Foreclosure of chattel mortgages. The provisions 
herein contained, so far as the same shall be applicable, shall govern in 
actions for the foreclosure of chattel mortgages or bills of sale creating 
liens on personal property.—Code of 1881, § 618. 


Hays v. Miller, 1 W. T., 143. Byrd v. Forbs, 3 W. T., 318; 13 P., 715. Frank v. 
Pickle; 2 W. I. 55; 3 P., 584. Ephraim v. Kelleher, 4W., 249; 29 P.,.985. 


S 940. [637.] Mortgagee may proceed on mortgage or separate in- 
strument—Deficiency judgment. The mortgagee or holder of the lien 
may proceed upon his mortgage or lien, [07] if there be a separate obliga- 
tion in writing to pay the same, secured by said mortgage or lien, he 
may bring suit upon such separate promise. When he proceeds on the 
mortgage, if there be a specific agreement therein contained for the pay- 
ment of a certain sum, or there is a separate obligation for the said sum, 
in addition to a decree of sale of mortgaged property, judgment shall be 
rendered for the amount due upon said mortgage or other instrument, the 
payment of which is thereby secured. ‘The decree shall direct the sale 
of the mortgaged property, and if the proceeds of said sale be insufħcient 
under the execution, the sheriff is authorized to levy upon and sell other 
property of the mortgage debtor, not exempt from execution, for the sum 
remaining unsatisfied.—Code of 1881, § 619. 


Byrd v. Forbes, 3 W. T., 318; 13 P., 715. Frank v. Pickle, 2 W. T., 55; 3 P., 
584. Hays v. Miller, ı W.T. , 143. 


CHAPTER LXXIII. 
WASTE, TRESPASS AND NUISANCES. 


¢ 941. Waste to be actionable as other wrongs. ¢ 946. Actionable nuisances defined. 

¢ 942. Party injured may bring action—Treble ¢ 947. Who may bring action for nuisances, 
damages, forfeiture, etc. ¢948. Warrant to abate nuisance—Costs. 

¢ 943. Treble damages for willful trespass, against defendant. 

¢ 944. Single damages for casual trespass. ¢949. Defendant may abate nuisance and 

¢ 945. Injunctions to prevent waste. stay warrant by bond. 


S 941. [659.] Waste to be actionable as other wrongs. Wrongs 
heretofore remediable by action of waste shall be subjects of actions as 
other wrongs.—Code of 1881, § 600. 


§ 942. [660.] Party injured may bring action—Treble damages, 
forfeiture, etc. If a guardian, tenant in severalty or in common, for life 
or for years, of real property, commit waste thereon, any person injured 
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thereby may maintain an action at law for damages therefor against such 
guardian or tenant; in which action there may be judgment for treble 
damages, forfeiture of the estate of the party committing or permitting 
the waste, and of eviction from the property. But judgment of forfeit- 
ure and eviction shall only be given in favor of the person entitled to the 
reversion against the tenant in possession, ‘when the injury to the estate 
in reversion is determined in the action, to be equal to the value of the 
tenant’s estate or unexpired term, or'to have been done or suffered in 
malice.—Code of 1881, § 601. 


McLeod v. Ellis, 2 W., 120; 26 P., 77. 


§ 943. [661.] Treble damages for willful trespass. Whenever any 
person shall cut down, girdle or otherwise injure, or carry off any tree, 
timber or shrub on the land of another person, or on the street or high- 
way in front of any person’s house, village, town or city lot, or cultivated 
grounds, or on the commons or public grounds of any village, town or 
city, or on the street or highway in front thereof, without lawful authority, 
in an action by such person, village, town or city against the person com- 
mitting such trespasses, or any of them, if judgment be given for the 
plaintiff, it shall be given for treble the amount of damages claimed or 
assessed therefor, as the case may be.—Code of 1881, § 602. 


McLeod v. Ellis, 26 P., 77; 2 W., 120. 


§ 944. [662.] Single damages for casual trespass. If upon trial of 
such action it shall appear that the trespass was casual or involuntary, or 
that the defendant had probable cause to believe that the land on which 
such trespass was committed was his own, or that of the person in whose 
service or by whose direction the act was done, or that such tree or tim- 
ber was taken from uninclosed woodlands, for the purpose of repairing any 
public highway or bridge upon the land, or adjoining it, judgment shall — 
only be given for single damages, —Code of 1881, § 603. 


S 945. [663.] Injunctions to prevent waste. When any two or more 
persons are opposing claimants under the laws of the United States to any 
land in this territory, and one is threatening to commit upon such land 
waste which tends materially to lessen the value of the inheritance and 
which cannot be compensated by damages and there is imminent danger 
that unless restrained such waste will be committed, the party, on filing 
his complaint and satisfying the court or judge of the existence of the 
facts, may have an injunction to restrain the adverse party. In all cases 
he shall give notice and bond as is provided in other cases where injunc- 
tion is granted, and the injunction when granted shall be set aside or mod- 

ified as is provided generally for injunction and ns orders. —Code 
' of 1881, § 604. 
. Arment v. Hensel, 31 P., 464. 


$ 946. [664.] Actionable nuisances defined. The obstruction of any 
highway or the closing of the channel of any stream used for boating or 
rafting logs, lumber or timber, or whatever is injurious to health or inde- 
cent or offensive to the senses, or an obstruction to the free use of prop- 
erty, so as to essentially interfere with the comfortable enjoyment of the 
life and property, is a nuisance, and the subject of an action for damages 
and other and further relief.—Code of 1881, § 605. 


S 947. (665. J Who may bring action for nuisance. Such action may 
be brought by any person whose property is injuriously affected or whose 
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personal enjoyment is lessened by the nuisance. If judgment be given 
for the plaintiff in such action, he may in addition to the execution to en- 
force the same, on motion, have an order allowing a warrant to issue to 
the sheriff to abate such nuisance. Such motion shall be allowed, of 
course, unless it appear on the hearing that the nuisance has ceased or 
that such remedy is inadequate to abate or prevent the continuance of 
the nuisance, in which latter case the plaintiff may have the defendant 
enjoined.—LZaws of 1891, p. 89, § 1. 
N. P. R. R. Co. v. Whalen, 3 W. T., 452; 17 P., 890. 


$ 948. [666.] Warrant to abate nuisance—Costs against defendant. 
If the order be made, the clerk shall thereafter, at any time within six 
months, when requested by the plaintiff, issue such warrant directed to 
the sheriff, requiring him forthwith to abate the nuisance at the expense 
of the defendant, and return the warrant as soon thereafter as may be, 
with his proceedings indorsed thereon. The expenses of abating the nui- 
sance may be levied by the sheriff on the property of the defendant, and 
in this respect the warrant is to be deemed an execution against property. 
— Code of 1881, § 607. 

Coffer v. Tessitan, 25 P., 632; 1 W., 325. 


$ 949. [667.] Defendant may abate nuisance and stay warrant by 

ond. At any time before the order is made or the warrant issues, the 
defendant may, on motion to the court or judge thereof have an order 
to stay the issue of such warrant for such period as may be necessary, 
not exceeding six months, to allow the defendant to abate the nuisance 
himself, upon his giving bond to the plaintiff in a sufficient amount with 
one or more sureties, to the satisfaction of the court or judge thereof, that 
he will abate it within the time and in the manner specified in such 
order. ‘The sureties shall justify as bail upon arrest. If the defendant 
fails to abate such nuisance within the time specified, the warrant for the 
abatement of the nuisance may issue as if the same had not been stayed. 
— Code of 1881, § 608. 


`n 


CHAPTER LXXIV. 
PROCEEDINGS TO ESTABLISH BOUNDARIES TO LAND. 
ĝ 950. OaE boundaries may be established by ¢ 952. Procedure same asin other actions. 
action. 


8 951. Commissioners may be appointed— 
Their duties. 


$ g50. [668.] Lost boundaries may be established by action. That 
whenever the boundaries of lands between two or more adjoining pro- 
prietors shall have been lost, or by time, accident or other cause, shall 
have become obscure, or uncertain, and the adjoining proprietors cannot 
agree to establish the same, one or more of said adjoining proprietors may 
bring his civil action inequity, in the district court for the county in which 
such lands, or part of them, are situated, and such district court, as a 
court of equity, may upon such complaint, order such lost or uncertain 
boundaries to be erected and established and properly marked.—Laws of 
1885-6, p. 104, § 1. 


$ 951. [669.] Commissioners may be appointed—Their duties. 

Said court may, in its discretion appoint commissioners, not exceeding 

three a and disinterested persons, one or more of whom shall be 
1 
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practical surveyors, residents of the territory, which commissioners shall 
be, before entering upon their duties, duly sworn to perform their said 
duties faithfully, and the said commissioners shall thereupon survey, erect, 
establish and properly mark said boundaries, and return to the court a 
plat of said survey, and the field-notes thereof, together with their report. 

Said report shall be advisory and either party may except thereto, in the 
same manner as to a report of referees.—Zaws of 1885-6, p. 105, g 2. 


§ 952. [670.] Procedure same as in other actions. That.the pro- 
ceedings shall be conducted as other civil actions, and the court on final 
decree shall apportion the costs of the proceedings equitably, and the costs 
so apportioned shall be a lien upon said lands, severally, as against any 
transfer or encumbrance made of, or attaching to said lands, from the 
time of the filing the complaint : Provided, A notice of /s pendens i is filed in 
the auditor’s office of the a county, in accordance with law. —Laws 


of 1885-6, p. 105, § 3. 


CHAPTER LXXV. 
APPROPRIATION OF PROPERTY BY PRIVATE CORPORATIONS. 


#953. Proceedings commenced by petition. $ 963. Right-of-way through defiles to be used 
#954. Notice to bring parties intocourt—How in common. 
served. ĉl 964. Entry allowed for purpose of survey 
#955. Proceedings may be adjourned. etc. 
956. Appropriation must be necessary—Call- ¢ 965. Amount of property and for what uses 
ing jury. appropriated. 
#957. Trial conducted as in other actions. ¢ 966. Power to cross, intersect and unite rail- 
#958. Judgment and decree of appropriation. ways— Trial in such cases. 
3 959. Amount of verdict to be paid into court ¢ 967. Railway along rivers, etc. 
—Shall remain there if appeal taken. ¢ 968. Grade and location may be changed. 
¢ 960. When money shall be paid to claimants. ¢ 967. When public road or street may be 
ë 961. Either party may appeal within thirty taken. 
days. #970. Authorities may designate what streets 
8 962. Bond to continue work pending appeal. shall be taken. 


$ 953. [648.] Proceedings commenced by petition. Any corpora- 
tion authorized by law to appropriate land, real estate, premises or other 
property for right-of-way or any other corporate purposes, may present 
to the superior court of the county in which any land, real estate, prem- 
ises or other property sought to be appropriated shall be situated, or to 
the judge of such superior court in any county where he has jurisdiction 
or is holding court, a petition in which the land, real estate, premises or 
other property sought to be appropriated shall be described with reasona- 
ble certainty, and setting forth the name of each and every owner, encum- 
brancer, or other person or party interested in the same, or any part there- 
of, so far as the same can be ascertained from the public records, the ob- 
ject for which the land is sought to be appropriated, and praying that a 
jury be impaneled to ascertain and determine the compensation to be made 
in money, irrespective of any benefit from any improvement proposed by 
such corporation, to such owner or owners, respectively, and to all ten- 
ants, encumbrancers, and others interested, for the taking or injuriously 
affecting such lands, real estate, premises or other property, or in case a 
jury be waived, as in other civil cases in courts of record in the manner 
prescribed by law, then that the compensation to be made, as aforesaid, 
be ascertained and determined by the court, or judge thereof. — Laws of 


1890, P. 294, § 1. 
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Seattle & Montana R’y Co. v. Murphine, 4 W., 451; 30. P., 730. N. P. R’y Co. 
v. Coleman, 3 W., 228; 28 P., 514. Seattle & Montana R’y Co. v. Scheike, 
3 W., 625; 29 P., 217; 30 P., 503. Bell. Bay, etc., v. Strand, 4 W., 311; 30 
P., 144. Seattle & Montana R’y Co. v. Gilchrest, 4 W., 30 P., 739. 


§ 954. [649.] Notice to bring parties into court—How served. A 
notice, stating briefly the objects of the petition, and containing a de- 
scription of the land, real estate, premises or property sought to be ap- 
propriated, and stating the time and place, when and where the same will 
be presented to the court, or the judge thereof, shall be served on each 
and every person named therein as owner, encumbrancer, tenant, or other- 
wise interested therein, at least ten days previous to the time designated 
in such notice for the presentation of such petition. Such service shall 
be made by delivering a copy of such notice to each of the persons or par- 
ties so named therein, if a resident of the state; or, in case of the ab- 
sence of such person or party from his or her usual place of abode, by 
leaving a copy of such notice at his or her usual place of abode; or, in 
case of a foreign corporation, at its principal place of business in this state, 
with some person of more than sixteen years of age. Incase of domestic 
corporations, such service shall be made upon the president, secretary or 
other director or trustee of such corporation. In case of minors on their 
guardians, or in case no guardian shall have been appointed, then on the 
person who has the care and custody of such minor; in case of idiats, 
lunatics or distracted persons, on their guardian, or in case no guardian 
shall have been appointed, then on the person in whose care or charge 
they are found. In case the land, real estate, premises or other property 
sought to be appropriated is state, school or county land, the notice shall 
be served on the auditor of the county in which the land, real estate, 
premises or other property sought to be appropriated is situated. In all 
cases where the owner or person claiming an interest in such real or other 
property, is a non-resident of this state, or where the residence of such 
owner or person is unknown, and an affidavit of the agent or attorney of 
the corporation shall be filed that such owner or person is a non-resident 
of this state, or that after diligent inquiry his residence is unknown, or 
cannot be ascertained by such deponent, service may be made by publica- 
tion thereof in any newspaper published in the county where such lands 
are situated once a week for two successive weeks; and in case no news- 
paper is published in said county, then such publication may be had ina 
newspaper published in the county nearest to the county in which lies the 
land sought to be appropriated. And such publication shall be deemed 
service upon each of such non-resident person or persons whose residence 
is unknown. Such notice shall be signed by the president, manager, sec- 
retary or attorney of the corporation ; and in case the proceedings pro- 
vided for in this act are instituted by the owner or any other person or 
party interested in the land, real estate, or other property sought to be 
appropriated, then such notice shall be signed by such owner, person or 
party interested, or his, her or its attorney. Such notice may be served 
by any competent person over twenty-one years of age. Due proof of 
the service of such notice by affidavit of the person serving the same, or 
by the printer’s affidavit of publication, shall be filed with the clerk of 
such superior court before or at the time of the presentation of such peti- 
tion. Want of service of such notice shall render the subsequent pro- 
ceedings void as to the person not served, but all persons or parties having 
been served with notice as herein provided, either by publication or other- 
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wise, Shall be bound by the subsequent proceedings. In all other cases 
not otherwise provided for, service of notices, orders and other papers in 
the proceedings authorized by this act may be made as the superior court 
or the judge thereof may direct.—Laws of 1890, p. 295, § 2. 


§ 955. [650.] Proceedings may be adjourned. The court or judge 
may, upon application of the petitioner or of any owner or party inter- 
ested, for reasonable cause, adjourn the proceedings from time to time, 
and may order new or further notice to be given to any party whose in- 
terest may be affected.— Laws of 1890, p. 297, $ 3. 


§ 956. [651.] Appropriation must be necessary—Calling jury. 
At the time and place appointed for hearing said pétition, or to which 
the same may have been adjourned, if the court or judge thereof shall 
have satisfactory proof that all parties interested in the land, real estate, 
premises or other property described in said petition, have been duly 
served with said notice as above prescribed, and shall be further satisfied 
by competent proof that the contemplated use for which the land, real 
estate, premises or other property sought to be appropriated is really a 
public use and that the public interest requires the prosecution of such 
enterprise, and that the land, real estate, premises or other property 
sought to be appropriated are required and necessary for the purposes of 
such enterprise, the court or judge thereof may make an order, to be 
recorded in the minutes of said court, directing the sheriff to summon 
from the citizens of the county in which any land, real estate, premises 
or other property sought to be appropriated shall be situated, as many 
qualified persons as may be necessary in order to form a jury of twelve 
persons, unless the parties to the proceedings consent to a less number 
(such number to be not less than three), and such consent shall be 
entered by the clerk in the minutes of the trial. If necessary to com- 
plete the jury, the sheriff, under direction of the court or judge thereof, 
shall summon as many qualified persons as may be required to complete 
the jury from the by-standers, citizens of the county where the land, 
real estate, premises or other property is situated.—Zaws of 1890, P. 297, 


$ 4. 

§ 957. [652.] Trial conducted as in other civil actions. A judge 
of the superior court shall preside at the trial which shall be held at such 
time as the court or the judge thereof may direct, at the courthouse in 
the county where the land, real estate, premises, or other property sought 
to be appropriated is situated, and the jurors at such trial shall make in 
each case a separate assessment of damages which shall result to any 
person, corporation or company, or to the state, or to any county, by 
reason of the appropriation and use of such land, real estate, premises or 
other property by such corporation as aforesaid, for any and all corporate 
purposes, and shall ascertain, determine and award the amount of dam- 
ages to be paid to said owner or owners respectively, and to all tenants, 
encumbrancers and others interested, for the taking or injuriously affect- 
ing such land, real estate, premises or other property for the purpose of 
such enterprise, irrespective of any benefit from any improvement pro- 
posed by such corporation. Upon the trial, witnesses may be examined 
in behalf of either party to the proceedings as in civil actions ; and a wit- 
ness served with a subpoena in such proceedings shall be punished for 
failure to appear at such trial, or for perjury, as upon a trial of a civil ac- 
tion. Upon the verdict of the jury, judgment shall be entered for the 
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amount of the damages awarded to such owner or owners respectively, 
and to all tenants, encumbrancers and others interested, for the taking or 
injuriously affecting such land, real estate, premises or other property. 
In case a jury is waived as in civil cases in courts of record in the man- 
ner prescribed by law, the compensation to be paid for the property 
sought to be appropriated shall be ascertained and determined by the 
court or the judge thereof, and the proceedings shall be the same as in 
trials of an issue of fact by the court.—Laws of 1890, p. 297, § 5. 


Seattle & Montana Ry. Co. v. Scheike, 3 W., 625; 29 P., 217. 


$S 958. [653.] Judgment and decree of appropriation. At the time 
of rendering judgment for damages, whether upon default or trial, if the 
damages awarded be then paid, or upon their payment, if not paid at the 
time of rendering such judgment, the court, or judge thereof shall also 
enter a judgment or decree of appropriation of the land, real estate, 
premises, right-of-way, or other property sought to be appropriated, 
thereby vesting the legal title to the same in the corporation seeking to 
appropriate such land, real estate, premises, right-of-way or other prop- 
erty for corporate purposes. Whenever said judgment or decree of ap- 
propriation shall affect lands, real estate or other premises, a certified 
copy of such judgment or decree of appropriation may be filed for record 
in the office of the auditor of the county where the said land, real estate 
or other premises are situated, and shall be recorded by said auditor like 
a deed of real estate and with like effect. If the title to said land, real 
estate, premises or other property attempted to be acquired is found to 
be defective from any cause, the corporation may again institute proceed- 
ings to acquire the same, as in this chapter provided.—Laws of 1891, p. 
84, § I. 


$ 959. [654.] Amount of verdict to be paid into court—Shall re- 
main there if appeal taken. Upon the entry of judgment upon the 
verdict of the jury or the decision of the court or judge thereof, award- 
ing damages as hereinbefore prescribed, the petitioner, or any officer of, 
or other person duly appointed by said corporation, may make payment 
of the damages assessed to the parties entitled to the same, and of the 
costs of the proceedings, by depositing the same with the clerk of said 
superior court, to be paid out under the direction of the court or judge 
thereof; and upon making such payment into the court of the damages 
assessed and allowed, and of the costs, to any land, real estate, premises 
or other property mentioned in said petition, such corporation shall be 
released and discharged from any and all further liability therefor, unless 
upon appeal the owner or other person or party interested shall recover 
a greater amount of damages; and in that case only for the amount in 
excess of the sum paid into said court, and the costs of appeal : Provided, 
‘That in case of an appeal to the supreme court of the state by any party 
to the proceedings, the money so paid into the superior court by such 
corporation as aforesaid, sball remain in the custody of said court until 
the final determination of the proceedings by the said supreme court.— | 


Laws of 1890, p. 299, § 7. 


§ 960. [655.] When money shall be paid to claimant. Any person, 
corporation, state or county, claiming to be entitled to any money paid 
into court, as provided in this act, may apply to the court therefor, and 
upon furnishing evidence satisfactory to the court that he or it is entitled 
to the same, the court shall make an order directing the payment to such 


214 APPROPRIATION BY CORPORATIONS Part I 


claimant the portion of such money as he or it shall be found entitled to ; . 
but if, on application, the court or judge thereof should decide that the 
title to the land, real estate, premises or other property specified in the 
application of such claimant was in such condition as to require that an 
action be commenced to determine the conflicting claims thereto, he shall 
refuse such order until such action is commenced, and the conflicting 
claims to such land, real estate, premises or other property be determined 
according to law.—Laws of 1890, p. 299, § 8. 


§ 961. [656.] Either party may appeal within thirty days. Either 
party may appeal from the judgment for damages entered in the superior 
court to the supreme court of the state, within thirty days after the entry 
of judgment as aforesaid, and such appeal shall bring before the supreme 
court the propriety and justness of the amount of damages in respect to 
the parties to the appeal: Provided, however, That no bond shall be re- 
quired of any person interested in the property sought to be appropriated 
by such corporation, but in case the corporation appropriating such land, 
real estate, premises or other property is appellant, it shall give a bond 
like that prescribed in the next following section, to be executed, filed 
and approved in the same manner: And provided further, That if the 
owner of the land, real estate, premises or other property accepts the sum 
awarded by the jury, the court or the judge thereof, he shall be deemed 
thereby to have waived conclusively an appeal to the supreme court, and 
final judgment by default may be rendered in the superior court as in 
other cases.—Laws of 1890, p. 300, § 9. 


Seattle & Montana Ry. Co. v. O’Meara, 4 W., 18; 29 P., 835. 


§ 962. [657.] Bond to continue work pending appeal. The con- 
struction of any railway or canal, or the prosecution of any works or im- 
provements, by any corporation as aforesaid, shall not be hindered, de- 
layed, or prevented by the prosecution of the appeal of any party to the 
proceedings: Provided, The corporation aforesaid shall execute and file 
with the clerk of the court in which the appeal is pending a bond, to be 
approved by said clerk, with sufficient sureties, conditioned that the per- 
sons executing the Same shall pay whatever amount may be required by 
the judgment of the court therein, and abide any rule or order of the 
court in relation to the matter in controversy.—Laws of 1890, p. 300, § 10. 

NotTE—tThe following is the repealing clause of this act of 1890: No rights ac- 
quired in actions now pending under rr igen. Farag shall be affected by any- 
thing herein contained, and as to all pending actions, such laws are con- 
tinued in full force and effect. Except as provided in this section, all laws 
and parts of laws relating to the appropriation of lands or other property 
by corporations for corporate purposes are hereby repealed. aws of 
1890, p. 300, § II. 

$ 963. [658.] Right of way through defiles to be used in common. 
Any railroad company whose right-of-way passes through any canon, 
pass or defile shall not prevent any other railroad company from the use 
and occupancy of said canon, pass or defile for the purpose of its road in 
common with the road first located or the crossing of other railroads at 
grade, and any railroad company authorized by law to appropriate land, 
real estate, premises or other property for right-of-way or any other cor- 
porate purpose may present a petition, in the manner and form hereinbe- 
fore provided, for the appropriation of a right-of-way through any canon, 
pass or defile for the purpose of its road, where right-of-way has already 
been located, condemned or occtipied by some other railroad company 
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through such canon, pass or defile for the purpose of its road, and there- 
upon, like proceedings shall be had upon such petition as herein 
provided in other cases; and at the time of rendering judgment for 
damages, whether upon default or trial, the court or judge thereof 
shall enter a judgment or decree authorizing said railroad company to 
occupy and use said right-of-way, road-bed and track, if necessary, in 
common with the railroad company or companies already occupying or 
owning the same, and defining the terms and conditions upon which the 
same shall be so occupied and used in common.—Law ss of 1890, p. 300, § 12. 

a n act concludes with an emergency clause making it in effect imme- 

ately. 

§ 964. [1569.*] Entry allowed for purposes of survey, etc. A 
corporation organized for the construction of any railway, macadamized 
road, plank road, clay road, canal or bridge, shall have a nght to enter 
upon any land, real estate or premises, between the termini thereof for 
the purpose of examining, locating and surveying the line of such road 
or canal, or the site of such bridge, doing no unnecessary damage there- 
by.—-Laws of 1887-8, p. 63, § I. 

Bell. Bay Ry. Co. v. Loose, 2 W., 500; 27 P., 174. 


$ 965. [1570.*] Amount of property and for what use appro- 
priated. That such corporation may appropriate so much of said land, 
real estate or premises as may be necessary for the line of such road or 
canal, or the site of such bridge, not exceeding two hundred feet in 
width, besides a sufficient quantity thereof for tollhouses, workshops, 
materials for construction, a right of way over adjacent lands or premises 
to enable such corporation to construct and repair its road, canal or 
bridge, and to make proper drains; and in the case of a railroad, to 
appropriate sufficient quantity of such lands, real estate or premises in 
addition to that before specified in this section, for the necessary side 
tracks, depots and water stations, and the right to conduct water thereto 
by aqueduct; compensation therefor to be made to the owner thereof, 
irrespective of any increased value thereof by reason of the proposed 1m- 
provement by such corporation, in the manner provided by law; and 
provided further, That if such corporation locate the bed of such railroad 
or canal upon any portion of the track now occupied by any estab 
lished territorial or county road, said corporation shall be responsible to 
the county commissioners of said county or counties, in which said terri- 
torial or county road so appropriated js located, for all expenses incurred 
by said county or counties, in relocating and opening the portion of said 
road so appropriated.— Laws of 1887-8, p. 63, § 2. 


§ 966. [1571.*] Power to cross, intersect, and unite railways— 
Trial in such cases. Every corporation formed under this chapter for 
the construction of a railroad shall have the power to cross, intersect, join 
and unite its railway with any other railway before constructed at any 
point in its route, and upon the grounds of such other railway company, 
with the necessary turnouts, sidings, switches and other conveniences in 
furtherance of the object of its connections, and every corporation whose 
railway is, or shall be hereafter intersected by any new railway, shall 
unite with the corporation owning such new railway in forming such in- 
tersections and connections, and grant the facilities aforesaid ; and if the 
two corporations cannot agree upon the amount of compensation to be 


* Vol. I, H. C. 
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made therefor, or the points and manner of such crossings and connec- 
tions, the same shall be ascertained and determined in the manner pro- 
vided by law for the taking of lands and other property which shall be 
necessary for the construction of its road.—Laws of 1887-8, p. 64, § 3. 


§ 967. [1572.*] Railway along rivers, etc. Every corporation formed 
under the laws of this territory for the construction of railroads shall pos- 
sess the power to construct its railway across, along or upon any river, 
stream of water, watercourse, plank road, turnpike or canal, which the 
route of such railway shall intersect or touch ; but such corporation shall 
restore the river, stream, watercourse, plank road or turnpike thus inter- 
sected or touched, to its former state as near as may be and pay any dam- 
ages caused by such construction. Provided, That the construction of 
any railway by such corporation along, across or upon any of the navi- 
gable rivers or waters of this territory shall be in such manner as to not 
interfere with, impede or obstruct the navigation thereof.—Lavzws y 1887-8, 


p. 64, § 3. 


§ 968. [1573.*] Grade and location may be changed. in corpo- 
ration may change the grade or location of its road or canal, not depart- 
ing from the general route specified in the articles of incorporation, for 
the purpose of avoiding annoyances to public travel or dangerous or de- 
ficient curves or grades, or unsafe or unsubstantial grounds or foundation, 
or for other like reasonable causes, and for the accomplishment of such 
change, shall have the same right to enter upon, examine, survey and ap- 
propriate the necessary lands and materials, as in the original location 
and construction of such road or canal.—Code of 1881, § 2457. 


$ 969. [1574.*] When public roads or streets may be taken. When 
it shall be necessary or convenient in the location of any road herein men- 
tioned to appropriate any part of any public road, street or alley or public 
grounds, the [county court] [board of county commissioners ?] of the county 
wherein such road, street, alley or public grounds may be, unless the 
same be within the corporate limits of a municipal corporation, is author- 
ized to agree with the corporation constructing the road, upon the extent, 
terms and conditions upon which the same may be appropriated or used, 
and occupied by such corporation, and if such parties shall be unable to 
agree thereon, such corporation may appropriate so much thereof as may 
be necessary and convenient in the location and construction of said road. 
—Code of 1881, § 2458. 


$ 970. [1575.*] Authorities may designate what streets shall be 
taken. Whenever a private corporation is authorized to appropriate any 
public highway or grounds, as mentioned in the last section, if the same 
be within the limits of any town, whether incorporated or not, such cor- 
poration shall locate their road upon such particular road, street or alley, 
or public grounds within such town, as the local authorities mentioned 
in the last section and having charge thereof shall designate ; but if such 
local authorities shall fail or refuse to make such designation within a 
reasonable time, when requested, such corporation may make such ap- 
propriation without reference thereto.—Code of 1881, § 2459. 


* Vol. I.. H.C. 
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CHAPTER LXXVI. 
APPROPRIATION OF PRIVATE PROPERTY BY THE STATE. 


§ 971. Requisites of petition—Attorney gen- ¢ 976. Decree of appropriation to take the 
eral to present. place of deed. 

f 972. Requisites of notice and how served. #977. Payment by state—Appeal. 

é 973. Court may adjourn proceeding and fur- § 978. How money is claimed—Proceedings 
ther notice be given. when title in dispute. 

f 974. Proceedings on presentation of petition ¢ 979. Either party may appeal within thirty 
— Jury to be ordered. days. 

§ 975. Conduct of trial—Separate assessments é 980. State auditor shall issue warrant. 
— Judgment. 


S 971. [638.] Requisites of petition--Attorney general to pre- 
sent. Whenever the legislature of this state shall deem it necessary for 
the public uses of the state to acquire or appropriate land, real estate, 
premises or other property, and shall by act set forth and describe such 
land, real estate, premises or other property, it shall be the duty of 
the attorney general to present to the superior court of the county in 
which said land, real estate, premises or other property so sought to be 
acquired or appropriated shall be situated, a petition in which the land, 
real estate, premises or other property sought to be appropriated shall 
be described with reasonable certainty, and setting forth the name of each 
and every owner, incumbrancer or other person or party interested in the 
same or any part thereof, so far as the same can be ascertained from the 
public records, the object for which the land is sought to be appropriate4, 
and praying that a jury be impaneled to ascertain and determine the 
compensation to be made in money to such owner or owners, respectively, 
and to all tenants, incumbrancers and others interested, for taking such 
lands, real estate, premises or other property, or in case a jury be waived, 
as in other civil cases in courts of record, in the manner prescribed by 
law, then that the compensation to be made as aforesaid be ascertained 
and determined by the court or judge thereof.—Laws of 1891, p. 138, § 1. 


S$ 972. [639.] Requisites of notice and how served. A notice, 
stating briefly the objects of the petition and containing a description of 
the land, real estate, premises or other property sought to be acquired 
and appropriated, and stating the time and place when and where the 
same will be presented to the court or the judge thereof, shall be served 
on each and every person named therein as owner, incumbrancer, tenant 
or otherwise interested therein at least ten days previous to the time 
designated in such notice for the presentation of such petition. Such ser- 
vice shall be made by delivering a copy of such notice to each of the 
persons or parties so named therein, if a resident of the state; or in case 
of the absence of such person or party from his or her usual place of 
abode, by leaving acopy of such notice at his or her place of abode; or, 
in case of a foreign corporation, at its principal place of business in this 
state, with some person of more than sixteen years of age. In case of 
domestic corporations, such service shall be made upon the. president, 
secretary or other director or trustee of such corporation. In case of 
minors, on their guardians, or in case no guardian shall have been ap- 
pointed, then on the person who has the care and custody of such minor ; 
in case of idiots, lunatics or distracted persons, on their guardians, or in 
case no guardian shall have been appointed, then on the person in whose 
care or charge they are found. In case the land, real estate, premises or 
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other property sought to be appropriated is school or county land, the 
notice shall be served on the auditor of the county in which the land, 
real estate, premises or other property sought to be acquired and appro- 
priated is situated. In all cases where the owner or person claiming an 
interest in such real estate or other property is a non-resident of this state, or 
where the residence of such owner or person is unknown, and an affidavit 
of the attorney general shall be filed that such owner or person is a non- 
resident of this state, or that after diligent inquiry his residence is un- 
known or cannot be ascertained, service may be made by publication 
thereof in any newspaper published in the county where such lands are 
situated once a week for two successive weeks; and in case no news- 
paper is published in said county, then such publication may be had ina 
newspaper published in the county nearest the county in which lies the 
land sought to be acquired and appropriated. And such publication 
shall be deemed service upon each of such non-resident person or persons 
whose residence is unknown. Such notice shall be signed by the attor- 
ney general of the stateof Washington. Such notice may be served by any 
competent person over twenty-one years of age. Due proof of the service 
of such notice by affidavit of the person serving the same, or by the printer’s 
affidavit of publication, shall be filed with the clerk of such superior court 
before or at the time of the presentation of such petition. Want of ser- 
vice of such notice shall render the subsequent proceedings void as to the 
person not served, but all persons or parties having been served with 
notice as herein provided, either by publication or otherwise, shall be 
bound by the subsequent proceedings. In all other cases not otherwise 
provided for, service of notices, order[s] and other papers in the proceed- 
ings authorized by this act may be made as the superior court or judge 
thereof may direct.—Laws of 1891, p. 139, § 2. 
Tacoma v. State, 4 W., 65; 29 P., 847. 


S 973. [640.] Court may adjourn proceedings and further notice 
be given. The court or judge may, upon application of the said attor- 
ney general or any owner or party interested, for reasonable cause, ad- 
journ the proceedings from time to time, and may order new or further 
notice to be given to any party whose interest may be affected.—Laws of 
18gI, p. 140, § 3. 

$ 974. [641.] Proceedings on presentation of petition—Jury to be 
ordered, At the time and place appointed for hearing said petition, or 
to which the same may have been adjourned, if the court or judge there- 
of shall have satisfactory proof that all parties interested in the land, 
real estate, premises or other property, described in said petition, have 
been duly served with said notice as above prescribed, and shall be 
further satisfied by competent proof that the contemplated use for which 
the land, real estate, premises or other property sought to be appropri- 
ated is really necessary for the public use of the state of Washington, the 
court or judge thereof may make an order, to be recorded in the minutes 
of said court, directing the sheriff to summon from the citizens of the 
county in which such land, real estate, premises or other property sought 
to be acquired or appropriated shall be situated, as many qualified per- 
sons as may be necessary in order to form a jury of twelve persons, un- 
less the parties to the proceedings consent to a less number (such number 
to be not less than three), and such consent shall be entered by the clerk 
in the minutes of the trial. If necessary to complete the jury, the 
sheriff, under the direction of the court or judge thereof, shall summon 
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as many qualified persons as may be required to complete the jury from 
the bystanders, citizens of the county where the land, real estate, 
premises or other property is situated.—Laws of 1891, p. 140, § 4. 


S 975. [642.] Conduct of trial—Separate assessments—Judgment. 
A judge of the superior court shall preside at the trial, which shall be 
held at such time as the court or the judge thereof, may direct, at the 
court house in the county where the land, real estate, premises or other 
property sought to be appropriated or acquired is situated, and the jurors 
at such trial shall make in each case a separate assessment of damages 
which shall result to any person, corporation or company, or to any 
county, by reason of the appropriation and use of such land, real estate, 
premises or other property, and shall ascertain, determine and award the 
amount of damages to be paid to said owner or owners respectively, and 
to all tenants, incumbrancers and others interested for taking such land, 
real estate, premises or other property so taken. Upon the trial, wit- 
nesses may be examined in behalf of either party to the proceedings as in 
civil actions; and a witness served with a subpoena in such proceedings 
shall be punished for failure to appear at such trial, or for perjury, as 
upon a trial of a civil action. Upon the verdict of the jury, judgment 
shall be entered for the amount of the damages awarded to such owner 
or owners, respectively, and to all tenants, incumbrancers and others 
interested for taking such land, real estate or premises. In case a jury 
is waived, as in civil cases in courts of record, in the manner prescribed 
by law, the compensation to be paid for the property sought to be appro- 
priated shall be ascertained and determined by the court or the judge 
thereof, and the proceedings shall be the same as in trials of an issue of 
fact by the court.— Laws of 1891, p. 141, § 5. 


$ 976. [643.] Decree of appropriation to take place of deed. At 
the time of rendering judgment for damages, whether upon default or 
trial, the court or judge thereof shall also enter a judgment or decree of 
appropriation of the land, real estate or premises sought to be appropri- 
ated, thereby vesting the legal title to the same in the state of Washing- 
ton, Whenever said judgment or decree of appropriation is made, a cer- 
tified copy of such judgment or decree of appropriation may be filed for 
record in the office of the auditor of the county where the said land, real 
estate or other premises are situated, and shall be recorded by said audi- 
tor like a deed of real estate, and with like effect.— Laws of 1891, p. 142, 


8 6. 

§ 977. [644.] Payment by state—Appeal. Upon the entry of judg- 
ment upon the verdict of the jury or the decision of the court or judge 
thereof, awarding damages as hereinbefore prescribed, the state of Wash- 
ington may make payment of the damages assessed to the parties entitled 
to the same, and of the costs of the proceedings, by depositing the same 
with the clerk of said superior court, to be paid out under the direction 
of the court, or the judge thereof; and upon making such payment into 
the court of the damages assessed and allowed, and of the costs to any 
land, real estate, premises or other property mentioned in said petition, 
said state of Washington shall be released and discharged from any and 
all further liability therefor, unless upon appeal the owner or party inter- 
ested shall recover a greater amount of damages; and in that case only 
for the amount in excess of the sum paid into said court and the costs of 
appeal: Provided, ‘That in case of an appeal to the supreme court of the 
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state by any party to the proceedings, the money so paid into the supe- 
rior court by the state as aforesaid, shall remain in the custody of said 
court until the final determination of the proceedings by the said supreme 
court.—Laws of 1891, p. 142, § 7. 


$ 978 [645.] How money is claimed—Proceedings din title is 
disputed. Any person, corporation or county, claiming to be entitled to 
any money paid into court, as provided in this act, may apply to the court 
therefor, and upon furnishing evidence satisfactory to the court that 
he or it is entitled to the same, the court shall make an order directing 
the payment to such claimant the portion of such money as he or it shall 
be found entitled to; but if, upon application, the court or judge thereof 
should decide that the title to the land, real estate, or premises specified 
in the application of such claimant was in such condition as to require 
that an action be commenced to determine the conflicting claims thereto, 
he shall refuse such order until such action is commenced and the con- 
flicting claims to such land, real estate or premises be determined accord- 
ing to law.—Laws of 1891, p. 143, § 8. 


S 979. [646.] Either party may appeal. Either party may appeal 
from the judgment for damages entered in the superior court, to the su- 
preme court of the state, within thirty days after the entry of judgment 
as aforesaid, and such appeal shall bring before the supreme court the 
propriety and justness of the amount of damage[s] in respect to the parties 
to the appeal: Provided, however, That upon such appeal no bond shall 
be required: And provided further, That if the owner of [he] land, [the] 
real estate or premises accepts the sum awarded by the jury, the court or 
the judge thereof, he shall be deemed thereby to have waived conclusively 
an appeal to the supreme court, and final judgment by default may be 
rendered in the superior court as in other cases: Provided further, That 
no appeal shall operate so as to prevent the said state of Washington from 
taking possession of such property pending such appeal after the amount 
of said award shall have been paid into court.— Laws of 1891, p. 143, $ 9. 


$ 980. [647.] State auditor shall issue warrant. Whenever the at- 
torney general shall file with the auditor of this state a certificate setting 
forth the amount of any award found against the state of Washington 
under the provisions of this act, together with the costs of said proceed- 
ing, and a description of the lands and premises sought to be appropri- 
ated and acquired, and the title of the action or proceeding in which said 
award is rendered, it shall be the duty of the state auditor to forthwith 
issue a warrant upon the state treasury to the order of the attorney gen- 
eral in a sum sufhcient to make payment in money of said award, and the 
costs of said proceeding, and thereupon it shall be the duty of said attor- 
ney general to forthwith pay to the clerk of said court in money the 
amount of said award and costs.—Laws of 1891, p. 143, § 10. 
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damages. 


$ 981. Purposes enumerated for which land may be taken—Com- 
pensation to be first made. Every city of the first class within the 
state of Washington is hereby authorized and empowered to condemn 
land and property for streets, avenues, alleys, highways, bridges, ap- 
proaches, culverts, drains, ditches, public squares and public markets, city 
and town halls, jails and other public buildings and for the opening, widen- 
ing, extending, altering and straightening of any street, avenue, alley or 
highway, and to damage any land or other property for any such purpose, 
or for the purpose of making changes in the grade of any street, avenue, 
alley or highway, or for the construction of slopes or retaining walls for 
cuts and fills upon real property abutting on any street, avenue, alley or 
highway now ordered to be, or such as shall hereafter be ordered to be 
opened, extended, altered, straightened or graded, or for the purpose of 
draining swamps, marshes or ponds, or filling the same, within the limits 
of such city, and to condemn land or property, or to damage the same, 
either within or without the limits of such city for public parks, drives | 
and boulevards, hospitals, pest houses, drains and sewers, and for aque- 
ducts, reservoirs, pumping stations and other structures for conveying 
into and through such city a supply of fresh water; and to condemn 
land and other property and damage the same for any other public use 
within the authority of such city after just compensation having been 
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first made or paid into court for the owner in the manner prescribed by 
this act.—Laws of 1893, p. 189, § I. 


§ 982. Proceedings to be authorized by ordinance—Special assess- 
ments. When the corporate authorities of any such city shall desire to 
condemn land or other property, or damage the same, for any purpose 
authorized by this act, such city shall provide therefor by ordinance, and 
unless such ordinance shall provide that such improvement shall be paid 
for wholly or in part by special assessment upon property benefited, com- 
pe nsation therefor shall be made from any general funds of such city ap- 
plicable thereto. If such ordinance shall provide that such improvement 
shall be paid for wholly or in part by special assessment upon property 
benefited, the proceedings for the making of such special assessment shall 
be as hereinafter prescribed in this act: Provided, That no special assess- 
ment shall be levied under authority of this act except when made for the 
purpose of streets, avenues, alleys, or highways or alterations thereof or 
changes of the grade therein or other improvements in or adjoining the 
same, or for bridges, approaches, culverts, sewers, drains, ditches, public 
squares, drives or boulevards or for the purpose of draining swamps, 
marshes or ponds, or for filling the same: And it is further provided, 
That when a street, avenue, highway or boulevard is established or 
widened to a width greater than 150 feet the excess over and above the 
150 feet shall be paid out of the general fund of such city without any 
deduction for benefits for such excess.— Laws of 1893, p. 190, § 2. 


S 983. Petition to be filed in superior court. Whenever any such 
ordinance shall be passed by the legislative authority of any such city 
for the making of any improvement authorized by this act or any other 
improvement that such city is authorized to make, the making of which 
will require that private property be taken or damaged for public use, 
such city shall file a petition in the superior court of the county in which 
such city 1s situated, in the name of the city, praying that just compen- 
sation, to be made for the private property to be taken or damaged for the 
improvement or purpose specified in such ordinance, ‘‘ be ascertained by 
a jury or by the court in case a jury be waived.’’— Laws of 1893, pP. 190, § 3. 


$ 984. Contents of petition. Such petition shall contain a copy of 
said ordinance, certified by the clerk under the corporate seal, a reasonably 
accurate description of the lots, parcels of land and property, which will 
be taken or damaged, and the names of the owners and occupants thereof 
and of persons having any interest therein, so far as known, to the officer 
filing the petition or appearing from the records in the office of the county 
auditor, and where any known owners or other persons so interested are 
non-residents of the state, stating the fact of such non-residence.—Laws 
of 1893, p. 190, § 4. 

$ 985. Summons to be served with petition—Publication. Upon 
the filing of the petition aforesaid a summons, returnable as summons in 
other civil actions, shall be issued and served upon the persons made par- 
ties defendant, together with a copy of the petition, as in other civil 
actions. And in case any of them are unknown or reside out of the state, 
a summons for publication shall issue and publication be made and return 
and proof thereof be made in the same manner as is or shall be provided 
by the laws of the state for service upon absent defendants in other civil 
actions. Notices so given by publication shall be sufficient to authorize 
the court to hear and determine the suit as though all parties had been 
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sued by their proper names and had been personally served.—Zaws of 
1893, P. 191, $ 5. 


§ 986. When service made on auditor. In case the land, real estate, 
premises or other property sought to be appropriated or damaged [in] [zs] 
state, school or county land, the summons and copy of petition shall be 
served on the auditor of the county in which such land, real estate, premises 
or other property is situated. Service upon other parties defendant shall be 
made in the same manner as is or shall be provided by law for service of 
summons in other civil actions.—Laws of 1893, p. 191, § 6. 


S 987. Jury to assess damages. Upon the return of said summons, 
or as soon thereafter as the business of court will permit, the said court 
shall proceed to the hearing of such petition and shall impanel a jury to 
ascertain the just compensation to be paid to all of such owners and oc- 
cupants aforesaid ; but if any defendant or party in interest shall demand, 
and the court shall deem it proper, separate juries may be impaneled as 
to the compensation or damages to be paid to any one or more of such de- 
fendants or parties in interest.—Zaws of 1893, p. 191, § 7. 


S$ 988. Claims of parties not named in petition. Such jury shall 
also ascertain the just compensation to be paid to any person claiming an 
interest in any lot, parcel of land or property which may be taken or dam- 
aged by such improvement, whether or not such person’s name or such 
lot, parcel of land or other property is mentioned or described in such pe- 
tition: Provided, Such person shall first be admitted as a party defendant 
to said suit by such court and shall file the statement of his interest in 
and description of the lot, parcel of land or other property in respect to 
which he claims compensation.—Laws of 1893, p. 191, § 8. 


§ 989. Jury may view premises. The court may, upon the motion 
of such city or of any person claiming such compensation, direct that said 
jury (under the charge of an officer of the court) shall view the premises 
which it is claimed by any party to said proceeding will be taken or dam- 
aged by said improvement, and in any case where there is no satisfactory 
evidence given to the jury as to the ownership of or as to the extent of 
the interest of any defendant in the property to be taken or damaged, the 
jury may return their verdict as to the oompensation or damage to be paid 
for the property or part of property to be taken or damaged for the entire 
interests therein.— Laws of 1893, p. 192, § 9. 


$ 990. Damages allowed for buildings taken. If there be any build- 
ing standing, in whole or in part, upon any land to be taken, the jury in 
their verdict shall add to their finding of damage to the land the damages 
also to the building or part of building necessary to be taken, if it be the 
property of the owner of the land; when owned by any other person the 
damages to the building shall be found separately. The value of such 
building to the owner to remove, or of the part thereof necessary to be 
taken, shall also be found by the jury. At any time before the entry of 
judgment on the verdict such owner may file with the clerk of the court 
in writing his election to take such building, or part of building, at the 
value so found in case of removal, and in such case the amount of such 
value shall be deducted from the damages found for the land and build- 
ing, where they belong to the same owner, and from the damages found 
for the building where they belong to different owners, and the owner 
hall have such time for the removal of such building after the entry of 
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judgment as the court shall allow. If the owner shall fail to give notice 
of his election as aforesaid within the time prescribed, then no deduction 
shall be made from the damages found as aforesaid, and such building 
shall become the property of the city in like manner as the land upon 
which the same stands. If the lands and buildings belong to different 
persons, or if the land be subject to lease, the damages done to such per- 
sons, respectively may be separately found by the jury on the request of 
any party.—Laws of 1893, p. 192, $ 10. 


-= § oot. Verdict and proceedings thereafter. Upon the return of the 
verdict the proceedings of the court regarding new trial and the entry of 
judgment thereon shall be the same as in other civil actions, and the 
judgment shall be such as the nature of the case shall require. The 
court shall continue or adjourn the case from time to time as to all occu- 
pants and owners named in such petition who shall not have been served 
with process or brought in by publication, and new summons ‘may issue 
or new publication may be made at any time; and upon such occupants 
or owners being brought in, the court.may impanel a jury to ascertain 
the compensation so to be made to such defendant or defendants for pri- 
vate property taken or damaged, and like proceedings shall be had for 
such purpose as hereinbefore provided. —Laws of 1893, p. 193, § 11. 


§ 992. Proceedings when ownership changed. The court shall 
have power at any time, upon proof that any such owner or owners 
named in such petition who has not been served with process has ceased to 
be such owner or owners since the filing of such petition, to impanel a 
jury and ascertain the just compensation to.be made for the property (or 
the damage thereto) which has been owned by the person or persons so 
ceasing to own the same, and the court may upon any finding or findings 
of any jury or juries, or at any time during the course of such proceed- 
ings enter such order, rule, judgment or decree as the nature of the case 
may require.—Laws of 1893. p. 193, § 12. 


§ 993. No delay on account of disputed ownership. No delay in 
ascertaining the amount of compensation shall be occasioned by any 
doubt or contest which may arise as to the ownership of the property, or 
any part thereof, or as to the interests of the respective owners or claim- 
ants, but in such case the court may impanel a jury to ascertain the 
entire compensation or damage that should be paid for the property or 
part of property, and the entire interests of all the parties therein, and 
may require adverse claimants to interplead, so as to fully determine 
their rights and interests in the compensation so ascertained. And the 
court may make such order as may be necessary in regard to the deposit 
or payment of such compensation.—ZLaws of 1893, p. 193, § 13. 


$ 994. Guardians for infants, etc., to be appointed. When it shall 
appear from said petition or otherwise, at any time during the proceed- 
ings upon such petition, that any infant or insane or distracted person is 
interested in any property that is to be taken or damaged, the court shall 
appoint a guardian ad litem for such infant or insane or distracted person 
to appear and defend for him, her or them, and the court shall make such 
order or decree as it shall deem proper to protect and secure the interest 
of such infant or insare or distracted person in such property or the com- 
pensation which shall be awarded therefor.—Laws of 1893, p. 194, § 14. 


§ 995. When benefits shall be considered. When the ordinance 
providing for any such improvement provides that compensation therefor 
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shall be paid, :iñ whole or in part, by special assessment upon property 
benefited, the compensation found by the jury for any land or property 
taken shall be irrespective of any benefit from the improvement proposed. 
When such ordinance does not provide for any assessment, in whole or 
in part, upon property benefited, the compensation found for land or 
property taken, and in all cases the damages found in respect to land or 
property not taken, shall be ascertained over and above any local and 
special benefit arising from such proposed improvement, except as pro- 
vided in section two [986] of this act as to streets, avenues and boulevards 
established or widened to a width greater than 150 feet, in which class of 
cases no benefits shall be deducted as to such excess.—Laws of 1893, P. 
194, § 15 

§ 996. Proceedings to be final except as to appeals— Work not to 
be delayed by appeal. Any final judgment or judgments rendered by 
said court upon any finding or findings of any jury or juries, or upon 
any finding or findings of the court in case a jury be waived, shall be 
lawful and sufficient condemnation of the land or property to be taken, or 
of the right to damage the same in the manner proposed, upon the pay- 
ment of the amount of such findings and all taxable costs, as herein- 
after provided. It shall be final and conclusive as to the damges 
caused by such improvement unless such judgment or judgments 
shall be appealed from; and no appeal from the same shall de- 
lay proceedings under said ordinance, if such city shall pay into 
court for the owners, as directed by the court, the amount of the 
judgment and costs, and such city, after making such payment into court, 
shall be liable to such owner or owners for the payment of any further 
compensation which may at any time be finally awarded to such parties 
so appealing in said proceeding, and his or her costs, and shall pay the 
same on the rendition of judgment therefor and abide any rule or order of 
the court in relation to the matter in controversy. In case. of an appeal 
to the supreme court of the state by any party to the proceedings the 
money so paid into the superior court by such city, as aforesaid, shall re- 
main in the custody of said superior court until the final determination of 
the proceedings. If the owner of the land, real estate, premises or other 
property accepts the sum awarded by the jury, the court or the judge 
thereof, he shall be deemed thereby to have waived conclusively an ap- 
peal to the supreme court and final judgment by default may be rendered 
in the superior court as in other cases.—Laws of 1893, p. 194, § 16. 


§ 997. Possession may be taken on payment of damages. The 
court, upon proof that just compensation so found by the jury, or by the 
court in case the jury is waived, together with costs, has been paid to the 
person entitled thereto, or has been paid into court as directed by the 
court, shall enter an order that the city shall have the right at any time 
thereafter to take possession of or damage the property in respect to which 
such compensation shall have been so paid or paid into court as aforesaid. 


—Laws of 1893, P. 195; ` I7. 


§ 998. If no assessment, payment shall be made from the general 
fund. When the ordinance under which said improvement is ordered to 
be made shall not provide that such improvement shall be made wholly 
by special assessment upon property benefited, the whole amount of such 
damages and costs, or such part thereof as shall not be assessed upon 
property mi shall be paid from the general fund of such city, and 
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if sufficient funds therefor are not already provided, such city shall levy 
and collect a sufficient sum therefor as part of the general taxes of such 
city, or may contract indebtedness by the issuance of bonds or warrants 
therefor as in other cases of internal improvements.—Laws of 1893, p. 


195; Š 18: ) 


$ 999. Payment by special assessment. When such ordinance under 
which said improvement shall be ordered shall provide that such improve- 
ment shall be paid for in whole or in part by special assessment or special 
taxation of contiguous property benefited thereby, the damage and costs 
awarded, or such part thereof as is to be paid from special taxation or 
special assessment, shall be levied, assessed and collected in the manners 
hereinafter provided.—Laws of 1893, p. 196, § 109. 


$ 1000. Supplemental petition for special assessments—Commis- 
sioners to be appointed. Such city may file in the same proceeding a 
supplementary petition praying the court that an assessment be made for | 
the purpose of raising an amount necessary to pay the compensation and 
damages which may or shall have been awarded for the property taken or 
damaged, with the costs of the proceedings, or for such part thereof as the 
ordinance shall provide. ‘The said court shall have power at any time 
after such supplementary petition shall have been filed, to appoint three 
commissioners to make such assessment and also to ascertain and include 
therein, as near as may be, the costs incurred to the time of such appoint- 
ment and the probable further costs of the proceedings, including therein 
the estimated costs of making and collecting such assessment, and shall 
direct such costs to be included by such commissioners in making said 
compensation.—Laws of 1893, p. 196, § 20. 


§ roor. Commissioners’ oath. Upon the filing of such petition the 
court shall appoint three competent persons as commissioners, who shall 
take and subscribe an oath substantially as follows, to-wit: 

‘* STATE OF WASHINGTON, COUNTY OF... , SS. 


“ We, the undersigned commissioners appointed by the superior court 
of = county, State of Washington, to assess the cost of 
(here state in general terms the improvement), do solemnly swear (or 
afirm, as the case may be) that we will a true and impartial assessment 
make of the cost of said improvement upon the city of. and 
the property benefited by such improvement, to the best of our ability 
and according to law.—Laws of 1893, p. 196, § 21. 


§ 1002. Duty of Commissioners —Rules for assessing. It shall be 
the duty of such commissioners to examine the locality where the im- 
provement is proposed to be made, and the lots, blocks, tracts and parcels 
of land that will be specially benefited thereby, and to estimate what pro- 
portion of the total cost of such improvements will be of benefit to the 
public and what proportion thereof will be of benefit to the property 
to be benefited, and apportion the same between the city and such prop- 
erty, so that each shall bear its relative equitable proportion ; and having 
found said amounts to apportion and assess the amount so found to be of 
benefit to the property upon the several lots, blocks, tracts and parcels of 
land in the proportion in which they will be severally benefited by such im- 
provement : Provided, That no lot, block, tract or parcel of land shall be 
assessed a greater amount than it will be actually benefited, nor shall any 
lot, block, tract or parcel of land which shall have been found by the 
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jury or court to be damaged be assessed for any benefits: And Provided 
further, That it shall not be necessary for said commissioners to examine 
the locality excepting where the ordinance provides for the establishment, 
opening, widening or improvement of streets, avenues, alleys or high- 
ways. Such part of the compensation, damages and costs as is not 
finally assessed against property benefited shall be paid from any general 
funds of the city or town applicable thereto.—Zaws of 1893, p. 196, § 22. 


§ 1003. Assessment roll. Such commissioners shall also make, or 
cause to be made, an assessment roll, in which shall appear the names of 
the owners so far as known, description of each lot, block, tract or par- 
cel of land and the amount assessed as svecial benefits thereto, and in which 
they shall set down as against the city the amount they shall have found 
as public benefit and certify such assessment roll to the court by which 
they were appointed within sixty days after their appointment, or within 
such extension of said period as shall be allowed by the court.-—Laws of 


1893, P. 197, § 23. 


§ 1004. Hearing on assessment roll, notice how given. After the 
return of such assessment roll the court shall make an order setting a 
time for the hearing thereof before the court, which day shall be at least 
twenty days after the return of such roll. It shall be the duty of such 
commissioners to give notice of such assessment and of the day fixed by 
the court for the hearing thereof in the following manner: 

1. ‘They shall send by mail to each owner of premises assessed, 
whose name and place of residence is known to them, a notice substan- 
tially in the following form: 


“Mr. o — , your (here give a short description of the premises) is 
assessed $ for public improvement. Hearing on the assessment roll 
will be had before the superior court of __________. county, ss _ (here 
give date). 

Commisstoners.’’ 


2. They shall cause at least ten days’ notice to be given by posting 
notice in at least three public places in such city, one of which shall be 
in the neighborhood of such proposed improvement, and when a daily 
newspaper is published in such city, by publishing the same at least five 
successive days in such daily newspaper, or if no daily newspaper is pub- 
lished in such city and a weekly newspaper is published therein, then at 
least twice, being once in each week for two successive weeks, in such 
weekly newspaper, or if no daily or weekly newspaper is published in 
such city, then in a newspaper published in the county in which such city 
is situated, which notice may be substantially as follows: 


_o db oe eee ee 


having ordered that (here insert the description and nature of improve- 
ments substantially as in the ordinance) have applied to the superior 
court of ss" county for assessment of the cost of said improvements 


according to benefits, and an assessment thereof having been made and 
returned to said court, the final hearing thereon will be had before said 
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, A. D., 18___. All persons desiring may 
then and there appear and make their defense. 


court on the day of. 
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Commissioners.” 

— Laws of 1893, P. 197, § 24. 

§ 1005. Proof of mailing and posting notices. On or before the 
final hearings, the afhdavit of one or more of the commissioners shall be 
filed in said court, stating that they have sent, or caused to be sent, by 
mail, to the owners whose premises have been assessed and whose names 
and place of residence are known to them, the notice hereinbefore re- 
quired to be sent by mail to owners of premises assessed. They shall 
also cause to be filed the afhdavit of the person who shall have posted the 
notice required by this act to be posted, setting forth when and in what 
manner the same were posted. Such affidavit shall be received as prima 
facie evidence of a compliance with this act in regard to giving such no- 
tices. ‘They shall also file a certificate of publication of such notice in 
like manner as is required in other cases of publication of notices of sum- 
monses.—Laws of 1893, D. 199, § 25. 


§ 1006. Proceedings may be adjourned. If ten days shall not have 
elapsed between the first publication or the putting up of such notices 
and the day set for hearing, the hearing shall be continued until such 
time as thd court shall order. The court shall retain full jurisdiction of 
the matter until final judgment on the assessments, and if the notice 
given shall prove invalid or insufficient the court shall order new notice 
to be given,— Laws of 1893, P. 199, § 26. 


§ 1007. Objections may be filed. Any person interested in any real 
estate to be affected by such assessment may appear and file objections to 
such report, and the court may make such rule or order 1n regard to the 
time of filing such objections as the court shall deem proper. As to all 
lots, blocks, tracts and parcels of land, to the assessment of which objec- 
tions are not filed within the time ordéred by the court, default may be 
entered and the assessment confirmed by the court.—Laws of 1893, 
p. 199, § 27. 

§ 1008. Evidence on trial—Jury to determine amount of assess- 
ments. On the hearing, the report of such commissioners shall be com- 
petent evidence, and either party may introduce such other evidence as 
may tend to establish the right of the matter. The hearing shall be con- 
ducted as in other cases at law, and if it shall appear that the premises of 
the objector are assessed more or less than they will be benefited, or more 
or less than their proportionate share of the cost of the improvement, the 
jury shall so find, and also find the amount in which said premises ought 
to be assessed, and the judgment shall be entered accordingly.—Laws of 


1893, P. 199, § 28. 


§ 1009. Power of court over award of commissioners. The court 
before [which] any such proceedings may be pending shall have authority, 
at any time before final judgment, to modify, alter, change, annul or con- 
firm any assessment returned as aforesaid, or cause any such assessment 
to be recast by the same commissioners, whenever it shall be necessary 
for the obtainment of justice, or may appoint other commissioners in the 
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place of all or any of the commissioners first appointed for the purpose of 
making such assessment or modifying, altering, changing or recasting 
the same, and may take all such proceedings and make all such orders as 
may be necessary to make a true and just assessment of the cost of such 
improvement according to the principles of this act, and may from time 
to time, as may be necessary, continue the application for that purpose as 
to the whole or any part of the premises.— Laws of 1893, p. 200, § 29. 


§ roro. Judgment as to each parcel a lien thereon. The judgment 
of the court shall have the effect of a separate judgment as to each tract 
or parcel of land assessed, and any appeal from such judgment shall not 
invalidate or delay the judgment except as to the property concerning 
which the appeal is taken. Such judgment shall be a lien upon the 
property assessed from the date thereof until payment shall be made.— 
Laws of 1893, p. 200, § 30. 


§ rorr. Clerk shall send assessment roll and judgment to treas- 
urer. The clerk of the court in which such judgment 1s rendered shall 
certify a copy of the assessment roll and judgment to the treasurer of the 
city, or if there has been an appeal taken from any part of such judg- 
ment then he shall certify such part of the roll and judgment as is not 
included in such appeal, and the remainder when final judgment is ren- 
dered. Such judgment and copy of assessment roll shall describe the 
lots, blocks, tracts or parcels of land assessed and the respective amounts 
assessed on each lot, block, tract or parcel of land, and shall be sufficient 
warrant to the city treasurer to collect the assessments therein specified. 
Laws of 1893, p. 200, § 31. | 


§ 1012. Treasurer to publish notice of assessment. The treasurer 
receiving such certified copy of the assessment roll shall immediately give 
notice thereof by publishing such notice at least once in the official news- 
paper or newspapers of such city or town, if such newspaper or newspa- 
pers there be; and if there be no such newspaper, then by posting four 
copies thereof in public places along the line of the proposed improve- 
ment; such notice may be, substantially, in the following form : 


‘‘ SPECIAL ASSESSMENT NOTICE.—Public notice is hereby given that 
the superior court of _ county, State of Washington, has rendered 
judgment for a special assessment upon property benefited by the follow- 
ing improvement (here insert the character and location of the improve- 
ment in general terms) as will more fully appear from the certified copy 
of the judgment on file in my office, and that the undersigned is author- 
ized to collect such assessments. All persons interested are hereby noti- 
fied to call and pay the amounts assessed at my office (here insert location 
of office) within thirty days from the date hereof. 

‘* Dated this day of , A. D. 18 __.. 
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—Laws of 1893, p. 200, § 32. 


§ 1013. Treasurer must mail notices—Penalty for omission. It 
shall be the duty of the city treasurer into whose hands such judgment 
for assessments shall come, to inform the persons whose names appear on 
the assessment roll of such assessment by written or printed notice depos- 
ited in the mail, postage prepaid, and addressed to such persons so far as 
the residences of such persons are known to him, requesting payment of 
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the same. Any such treasurer omitting so to do shall be liable to a pen- 
alty of five dollars for every such omission; but the validity of the spe- 
cial assessment shall not be affected by such omission. It shall be the 
duty of such treasurer to write the word ‘‘ paid” opposite each tract or 
lot on which the assessment ts paid, together with the name and postoffice 
address of the person making the payment and date of payment.—Laws 
of 1893, p. 201, § 33. 

$ 1014. Assessment roll to be sent to comptroller— Warrant for 
sale of lots. Within fifteen days from the expiration of the time limited 
for the payment of any such assessments the treasurer must return the 
improvement assessment roll to the comptroller, if there be such officer of 
the city, otherwise to the city clerk, distinguishing thereon the assess- 
ments paid and those unpaid. The comptroller or clerk, as the case may 
be, shall, upon receipt of said roll, credit the treasurer with the amount 
of the assessments collected thereon, and thereupon issue and annex 
thereto a warrant directing the treasurer to sell all the lots or parcels of 
land described in said roll upon which assessments are levied, whether in 
the name of a designated owner or in the name of an unknown owner, 
to satisfy all delinquent and unpaid assessments upon said roll, with costs 
and charges. On the day of the commencement of the sale of said real 
property in pursuance of such warrant, a penalty of ten per cent. on the 
principal amount of every unpaid assessment on said improvement assess- 
ment roll shall accrue to such assessment, and must then and thereafter 
be collected therewith, together with the interest to accrue as herein pro- 
vided.— Laws of 1893, p. 201, § 34. 


§ 1015. Warrant deemed an execution—Notice of sale—Three 
week’s publication—Manner of conducting sale. Such warrant is- 
sued for the purpose of making sale of said real property on which 
assessments are delinquent and unpaid, shall be deemed and taken as an 
execution against said real property for the amount of said assessments 
with penalty and costs, and the treasurer or his deputy shall, within 
sixty days from the receipt thereof by him, commence the sale of said 
real property and continue such sale from day to day thereafter, except 
on Sundays and legal holidays, until all the lots and parcels of land de- 
scribed in said assessment roll on which any such assessment is delin- 
quent and unpaid are sold. Such sale shall take place at the front door 
of the building in which the city council or other legislative body, holds 
its sessions. ‘The treasurer shall give notice of such sales by publishing 
a notice thereof once in each week for three consecutive weeks in the ofh- 
cial newspaper or newspapers of the city, or if there be no such news- 
paper, then by publishing the same for said period in some newspaper 
published in the same county in which the city is situated, or if no such 
newspaper be published in such county, then in some newspaper pub- 
lished in the state of general circulation in such county. Such notice 
shall contain a list of all lots and parcels of land upon which such assess- 
ments are delinquent, with the amount of the assessment, penalty and 
costs to date of sale, including cost of advertising due upon each of such 
lots or parcels of land, together with the names of the owners thereof, or 
the words ‘‘ unknown owners’’ as the same may appear upon said im- 
provement assessment roll, and shall specify the time and place of sale 
and that the several lots and parcels of land therein described will be 
sold to satisfy the assessment, penalty and costs due upon each. All of 
such sales shall be made between the hours of ten o’clock A. M. and four 
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o’clock P. M. Each lot or parcel of land shall be sold separately and in 
the order in which the same appears on the improvement assessment roll, 
commencing at the head thereof. If there be no bidder for any lot or 
parcel of land of a sum sufficient to pay the delinquent assessment there- 
on, with penalty and costs, the treasurer shall strike the same off to the 
city for the whole amount which he is required to collect by such sale.— 
Laws of 1893, p. 202, § 35. 


$ 1016. Surplus to be paid owner —Certificate of sale—Deed after 
two years. All lots and parcels of land sold for delinquent improve- 
ment assessments shall be sold to the highest bidder, and whenever any 
such lot is sold for more than the sum sufficient to satisfy the delinquent 
assessment, with penalty and costs, the surplus shall be kept by the 
treasurer in a separate fund, and thereafter the owner, or his legal repre- 
sentative, shall on application to the city council, or other legislative 
body, be entitled to a warrant therefor. After receiving the amount of 
the assessment, penalty, cost and charges, the treasurer shall make out a 
certificate, dated on the day of sale, stating (when known) the name of 
the owner as given on the assessment roll, a description of the land sold, 
the amount paid therefor, the name of the purchaser, that it was sold for 
the assessment, giving the name of the street or other brief designation 
of the improvement for which the assessment was made, and specifying 
that the purchaser will be entitled to a deed in two years from the day of 
sale unless redemption thereof be made. Such certificate shall be signed 
by the treasurer, and shall be delivered to the purchaser and shall be by 
such purchaser recorded in the office of the county auditor of the county 
in which the lands are situated within three months from the date there- 
of. If not recorded within said time, the lien thereof shall be postponed 
to claims of subsequent purchasers and encumbrancers for value and in 
good faith who become such while the same is unrecorded.—Laws of 
1893, p. 203, § 36. 


§ 1017. Resale in case price is not paid. If any bidder to whom 
any lot or parcel of land is stricken off does not pay the assessment, pen- 
alty and costs before ten o’clock, A. M. of the day following the day of 
such sale, such lot or parcel of land must then be resold, or if the assess- 
ment sale.1s closed, be deemed to have been sold to the city or town, and 
the certificate of purchase shall be issued to the city therefor.— Laws of 
1893, P. 203, § 37. 


§ 1018. Certificate of sale to city, may be sold by comptroller or 
clerk. The city comptroller, if there be such officer, and if not then the 
city or town clerk, shall be the custodian of all certificates of purchase 
for lots or parcels of land sold to the city, and shall at any time within 
two years from the date of such certificate, and before redemption of the 
lot or parcel of land therein described, sell and transfer any such certif- 
cate to any person who will pay to him the amount for which the lot or 
parcel of land therein described was stricken off to the city, with interest 
subsequently accrued thereon, and the treasurer may, if so authorized by 
the council, sell and transfer any such certificate in like manner after the 
expiration of such two years from the date of the certificate.—Laws of 
1893, p. 204, § 38. 

§ 1o19. Treasurer must return assessment roll with account of 


sale. Within ten days after the completion of the sale of all lots and 
parcels of land described in such improvement assessment roll, and 
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authorized to be sold as aforesaid, the treasurer must make return to the 
comptroller, or other officer by whom the warrant was issued, of said 
assessment roll, with a statement of his doings thereon, showing all lots 
and parcels of land sold by him, to whom sold and the sum paid therefor. 
—Laws of 1893, p. 204, $ 39. 

§ 1020. Purchaser has lien for amount paid—Twenty per cent. in- 
terest. The purchaser at such sale acquires a lien on the lot or parcel of 
land sold for the amount paid by him at such sale as well as for all taxes 
and special assessments and all interest, penalties, costs and charges 
thereon, whether levied previously or subsequently to such sale, and 
whether for state, county, city or town purposes, subsequently paid by 
him on the lot or parcel of land, and shall be entitled to interest at the 
rate of twenty per cent. per annum on the original amount paid and such 
subsequent payments from the date of the respective payments.— Laws 
of 1893, P. 204, § 40. 

S r021. Redemption within two years—When deed shall be given 
—Requisites of. Every lot and parcel of land sold for an improvement 
assessment shall be subject to redemption by the former owner, or his 
grantee, mortgagee, heir or other representative within two years from the 
date of the sale upon payment to the treasurer for the purchaser of the 
amount for which the same was sold, with interest at the rate of twenty 
per cent. per annum, together with all taxes and special assessments and 
interest, penalties and charges thereon paid by the purchaser on such lot 
or parcel of land since such sale, with like interest thereon. Unless writ- 
ten notice of taxes and assessments subsequently paid, and the amount 
thereof shall be lodged with the treasurer, redemption may be made with- 
out including the same. On any such redemption being made the treas- 
urer shall give to the redemptioner a certificate of redemption therefor, 
and pay over the amount received from such redemption to the purchaser 
or his assigns. Should no redemption be made within the period of two 
years the treasurer shall, on demand of the purchaser or his assigns, and 
the surrender of the certificate, execute to him a deed for the lot or parcel 
of land therein described : Provided, That no such deed shall be executed 
until the holder of such certificate shall have notified the owner of said 
lots or parcels of land that he holds said certificate and that he will de- 
mand a deed therefor ; and if, notwithstanding said notice, no redemption 
be made within sixty days from the date of the service or first publication 
of said notice, said holder shall be entitled tosaid deed. Said notice may 
be given by personal service upon said persons or by publication ina 
weekly newspaper, published in said city, once in each week for three suc- 
cessive weeks, if no newspaper be published in said city then publication 
shall be made as provided in section 34 [24] [1004] of this act. Such notice 
and return thereto, with the affidavit of the person claiming said deed stat- 
ing that said service was made, shall be filed with the treasurer. Such deed 
shall be executed only for the lot or parcel of land named in the certifi- 
cate, and after payment of all subsequent taxes and special assessments 
thereon. The deed shall be executed in the name of the city by which 
the improvement 1s made; shall recite in substance the matters contained 
in the certificate, the notice to the owner, and that no redemption has been 
made of the property within the time allowed by law. Such deed shall 
be signed and acknowledged by the city treasurer as such. The deed 
shall be prima facie evidence that the property was assessed as required 
by law; that the assessment was not paid; that the property was sold as 
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required by law; that it was not redeemed ; that notice had been given, 
_and that the person executing the deed was the proper officer; and the 
deed shall be conclusive evidence of the regularity of all other proceed- 
ings from the assessment, inclusive, up to the execution of the deed.— 
Laws of 1893, p. 204, $ 41. 

§ 1022. Assessments to be a special fund. All moneys received or 
collected by the treasurer upon assessments for any purpose authorized by 
this act shall be kept as a separate fund, and in no wise used for any other 
purpose whatever, except for the redemption of warrants drawn against 
such fund.—Laws of 1893, p. 206, § 42. 


§ 1023. Entry of payment on assessment roll. Whenever before 
sale of any lot or parcel of land the amount of any assessment thereon, 
with penalty and costs accrued thereon, shall be paid to the treasurer, he 
shall thereupon mark the same paid, with the date of payment thereof on 
the assessment roll, and whenever after sale of any lot or parcel of land 
for any assessments, the same shall be redeemed, he shall thereupon enter 
the same redeemed with the date of such redemption on such record. 
Such entry shall be made on the margin of the record opposite the de- 
scription of such lot or parcel of land.—Laws of 1893, p. 206, § 43. 


§ 1024. Treasurer liable for all amounts paid him. If the treas- 
urer shall receive any moneys for assessments, giving a receipt therefor, 
for any lot or parcel of land and afterwards return the same as unpaid, or 
shall receive the same after making such return, and the same be sold for 
assessment whith has been so paid and receipted for by himself or his 
clerk or assistant, he and his bond shall be liable to the holder of the cer- 
‘tificate given to the purchaser at the sale for the amount of the face of the 
certificate, and a penalty of twenty per centum additional thereto besides 
legal interest, to be demanded within two years from the date of the sale 
and recovered in any court having jurisdiction of [zhe] amount, and the 
city shall in no case be liable to the holder of such certificate.—Laws of 
1893, p. 206, § 43. 

§ 1025. Assessments may be annulled and new ones ordered. If 
any assessment be annulled or set aside by any court, or be invalid for 
any cause, a new assessment may be made and return[ed | and like notice 
given and proceedings had as herein required in relation to the first; and 
all parties in interest shall have the like rights, and the city council or 
other legislative body, and the superior court, shall perform the like duties 
and have the like power in relation to any subsequent assessment as are 
hereby given in relation to the first assessment.— Laws of 1893, p. 206, § 45. 


§ 1026. All assessments to be liens until paid---May be foreclosed 
like mortgages. All the assessments levied by any city under this act 
shall, from the date of the assessment, be a lien upon the real estate upon 
which the same may be imposed, and such lien shall continue until such 
assessments are paid. Ifany proceedings taken for the enforcement thereof 
shall be held void or invalid, such city shall provide by ordinance for new 
proceedings and a new sale for the enforcement thereof in like manner as 
hereinbefore provided ; and, in addition to the remedy hereinbefore pro- 
vided, any city may enforce such lien by civil action in any court of com- 
petent jurisdiction in like manner and with like effect as actions for the 
foreclosure of mortgage.—Laws of 1893, p. 206, § 46. 


§ 1027. Damages by grading streets, how ascertained. If any 
street, avenue or alley, or the right to use and control the same for pur- 
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poses of public travel, shall belong to any city, and such city shall establish 
a grade therefor, which grade requires any cut or fill, damaging abutting 
property, the damages to arise from the making of such grade may be 
ascertained in the manner provided in tbis act, but such city may provide 
that the compensation to be made for such damage, together with the 
accruing costs, shall be added to the cost of labor and material necessary 
for the grading thereof, and shall be paid by assessment upon the prop- 
erty within the local assessment district defined by law or the charter or 
ordinances of such city in the same manner and to the same extent as 
other expenses of such improvement are assessed and collected. In such 
case it shall not be necessary to procure the appointment of commis- 
sioners or take the other proceedings herein provided for making such 
assessments, but all the proceedings for the assessment and collection of 
such damages and costs, shall, if so ordained by such city, be governed 
by the charter provisions, law or ordinances in force in such city for the 
assessment and collection of the cost of such improvements upon prop- 
erty locally benefited thereby: Provided, however, That this section shall 
apply only to the original grading of such street, avenue or alley. —Lau's 


of 1893, P. 209, § 47. 


$ 1028. City may discontinue proceedings and improvements 
after judgment. At any time within two months from the date of ren- 
dition of the last judgment awarding compensation for any such improve- 
ment in the superior court, or if any appeal be taken, then within two 
months after the final determination of the appeal in the-supreme court, 
any such city may discontinue the proceedings by ordinance passed for 
that purpose before making payment or proceeding with the improvement 
by paying or depositing in court all taxable costs incurred by any 
parties to the proceedings up to the time of such discontinuance. If 
any such improvement be discontinued, no new proceedings shall be un- 
dertaken therefor until the expiration of one year from the date of such 
discontinuance.—Laws of 1891, p. 208, § 48. 


§ 1029. City may advance payments to be made by special assess- 
ments. If any city or town shall desire to take possession of any prop- 
erty or do any damage or proceed with any improvement, the compensa- 
tion for which is to be paid for in whole or in part from the proceeds of 
special assessment under this act, it may advance from its general funds, 
Or any money available for the purpose, the amount of the assess- 
ments aforesaid, and pay the same to the owner or into court, as herein 
provided, reimbursing itself for moneys so advanced from the special 
assessments aforesaid. If there be no funds available for the purpose, 
such city may contract indebtedness for the purpose of raising funds 
therefor, which indebtedness shall be contracted and such proceedings 
taken therefor as is provided by law for indebtedness contracted for other 
internal improvements.—Laws of 1893, p. 208, § 49. 


§ 1030. Jury may be waived—Court shall decide whether a pub- 
lic use—Appeal within thirty days—Proceedings to take precedence. 
In any proceedings under this act wherein a trial by jury is provided for, 
the jury may be waived as in other civil cases in courts of record in the 
manner prescribed by law, and the matter may be heard and determined 
without the intervention of a jury. Whenever an attempt is made to 
take private property for a use alleged to be public under authority of 
this act, the question whether the contemplated use be really public 
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shall be a judicial question and shall be determined as such by the 
court before inquiry is had into the question of compensation to be made. 
When a jury is required for the determination of any matter under this 
act, such jury may be the same jury summoned for the trial of ordinary 
civil actions before the court, or the court may, in its discretion, issue a 
venire to the sheriff to summon as jurors such number of qualified per- 
sons as the court shall deem sufficient. Except as herein otherwise pro- 
vided, the practice and procedure under this act in the superior court, 
and in relation to the taking of appeals and prosecution thereof shall be 
the same as in other civil actions, but all appeals must be taken within 
thirty days from the date of the rendition of the judgment appealed 
from. Proceedings under this act shall have precedence of all other cases 
in court except criminal cases.—Lavzs of 1893, p. 208, § 50. 


§ 1031. Definition of “person.” Whenever the word ‘‘person’’ is 
used in this act the same shall be construed to include any company, cor- 
poration or association, the state or [any] county therein.—Laws of 1893, 


p. 909, § 51. 


§ 1032. Compensation may be made for past damages. It any city 
has heretofore taken or shall hereafter take possession of any land or other 
property, or has damaged or shall hereafter damage the same for any of 
the public purposes mentioned in this act, or for any other purpose within 
the authority of such city, without having made just compensation there- 
for, such city may cause such compensation to be ascertained and paid to 
the persons entitled thereto by proceedings taken in accordance with the 
provisions of this act, and the payment of such compensation and costs 
as shall be adjudged in favor of the persons entitled thereto in such pro- 
ceedings shall be a defense to any other action for the taking or damagin g 
of such property.—Laws of 1893, p. 209, § 52. 


Note: This act concludes with an emergency clause, making it in effect imme- 
diately. Approved March 9g, 1893. 


CHAPTER LXXVIII. 


APPROPRIATION OF PROPERTY BY MUNICIPAL CORPORATIONS EXCEPT 
CITIES OF THE FIRST CLASS. 


¢ 1033. Proceedings to be same as condemnation by private corporations. 


§ 1033. Proceedings to be same as condemnation by private cor- 
porations. Municipal corporations, except cities of the first class, are 
hereby empowered and authorized to acquire, condemn, take or damage 
private property for public corporate uses, and for such purposes may pro- 
ceed to acquire, take, or damage the same, in the manner provided by 
chapter nine of the laws of 1890, relating to ‘‘ Appropriation of lands by 
corporations, to regulate proceedings for,” entitled ‘‘ An act to regulate 
the mode of proceeding to appropriate lands, real estate or property, by 
corporations for corporate purposes, and of ascertaining and securing com- 
pensation therefor, and repealing laws in conflict with this act, and de- 
claring an emergency,” approved March 21st, 1890.—Laws of 1893, P. 


135, S I. 
See chapter LXXV, sections 953 to 963. 
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CHAPTER LXXIX. 
WAYS OF NECESSITY FOR LOGGING. 


. Who may have logging way. ĝ 1048. Complainant may appeal—Jury trial. 
ĝ 1035. Petition and map must be filed. g 1049. Applicant may appeal—Jury trial. 
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Fences. 


S$ 1034. [2080.*] Who may have logging way. That any person or 
persons, firm, company or corporation owning or controlling any timber 
lands, or growing timber on land in this territory, and desiring to cut and 
remove such timber from such lands to a point where the same may be 
driven, rafted, boomed or shipped for lumbering purposes, and have 
[Aaving] no practical road or right of way for a road whereon to haul 
and remove said timber, shall have the right to establish a right of way 
for a logging road or a logging chute from said lands to any waters or 
railroad by the most direct and feasible route for the removal of said tim- 
ber as in this act hereinafter prescribed ; provided, that the words person 
or persons in this act shall not be construed to mean any person or per- 
sons who may compose any part of any company or corporation availing 
themselves of the provisions of this act.—Laws of 1887-8, p. 132, § I. 

Nore: Const. Art. I., § 16; as to corporations see note to § 962. 


§ 1035. [2081.*] Petition and map must be filed. Any person or 
persons, firm, company or corporation desiring to establish such right of 
way whereon to construct a logging road or chute, shall file with the dis- 
trict court of the district wherein such road is to be located, laid out and 
built, a map showing the location and extent of the lands whereon the 
timber is to be removed, the point or. place of location of the proposed 
terminus of said road, the place where the said road is to begin, the pro- 
posed direction, and most direct and feasible route for said road or chute 
to run, the sections, townships and ranges through which said road, if 
located, would pass, and the names of the persons in actual possession of 
any of the lands through which said road or chute would have to be built, 
from its place of commencement to its point of termination, together with 
a petition of the applicant or applicants, verified by the oath of at least 
one of the applicants; or, in case a corporation is applicant, by the secre- 
tary of the corporation, describing the lands sought to be appropriated 
with reasonable certainty, and setting forth the name of each and every 
owner, encumbrancer or other person interested in the same, so far as the 
same can be ascertained by the public records, and praying the appoint- 
ment of three competent, disinterested persons as viewers to ascertain and 
determine the compensation to be made to such owners respectively, and 
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to all tenants, encumbrancers and others interested for the taking or affect- 
ing such lands, and setting forth the estimated amount of merchantable 
timber growing or being upon the lands of the applicant as designated 
upon the map; that there is no other road or acquired right of way, and 
that there is no other direct or feasible way from said lands to drivable, 
tide or navigable waters or railroad whereon or whereby said timber can 
be moved or hauled to market ; that said proposed road or chute 1s neces- 
sary for the removal of said timber, and is a practicable and feasible route 
for a logging chute or road. Said applicant or applicants shall also file 
with such map and petition an undertaking, payable to the county wherein 
said application is made, with at least two sureties, which undertaking 
shall be approved by said clerk, and be conditioned that the applicant or 
applicants will pay all costs and expenses that may be incurred by reason 
of the filing of such petition, and all costs and expenses of viewing and 
surveying such proposed road or chute, whether the same is located or 
not.—Laws of 1887-8, p. 132. § 2. 


§ 1036. [2082.*] Notice of hearing on petition. Upon the receipt of 
said map and petition by said clerk of said district court, said clerk shall 
issue a notice to each and every person named in said petition as owner, 
encumbrancer, tenant or otherwise interested therein at least fifteen days 
prior to the date set for the hearing of said petition, which notice shall no- 
tify such persons of the filing of said petition and map, and the time the 
same will come on for hearing before the judge of the district for appoint- 
ment of viewers, and shall be under the seal of the said district court, and 
signed by said clerk, and shall be in substantially the following form : 


Territory of Washington, - 
County of l l 
In the district court for 
In the matter of the application of 
in County. 


To ; 

You will please take notice that has this day filed a petition and 
mapin the district court holding terms at in and for county, pray- 
ing a location of a right of way for a logging road or chute through lands 
now in your possession, situate in section township range 
in said county, and that said application will come [oz] to be heard 
before the said judge of said court, at chambers, for appointment of 
viewers to locate such right of way, on the day of A. D 
at in the town of , in said county and territory, at the hour 
of — M. of said day, at which time you are required to appear and 
file your claim for damages that you may consider you will sustain in case 
said right of way is located, as by said map shown and in said petition 
prayed; and further, you do then show cause, if any you have, why said 
right of way should not be located as by said map shown and projected. 

Witness my hand and the seal of the said court of county this 
day of A. D. 

[Seal of district court. } ——, Clerk. 

—Laws of 1887-8, p. 133, § 3. 

§ 1037. [2083.*] Hearing to be thirty days after filing petition. 
The time fixed in said notice for the hearing of said petition shall not be 
less than thirty days after the filing of said petition or later than a day 
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certain to be fixed by the judge of the said district court after the filing 
of such map and petition ; provided, that after the filing of said map and 
petition the said judge of said district court may continue the hearing on 
said petition from time to time upon application of the petitioner for pur- 
pose of allowing the completion of service of said notices.—Laws of 


1887-8, p. 134, S 4. 


§ 1038. [2084.*] Service of notice. Said notice shall be served by 
delivery of a copy thereof, duly certified as such, to the person or persons 
to whom the same is directed, in the same manner as is provided for the 
service of a summons in a civil action in a district court of this territory, 
and shall be returned to the clerk of said district court, and with him 
filed, together with proof of service of the same, on or before the day set 
for hearing of the petition ; provided, that in case any such notice cannot 
be served because of the absence from the territory of the person to whom 
it is directed, or because such person has become a non-resident of the ter- 
ritory, the same may be served in manner and form as is prescribed by the 
laws of this territory for service upon non-residents.—Laws of 1887-8, p. 


134, § 5. 


§ 1039. [2085.*] Notice issued by clerk—Must be published. Said 
' clerk of the said district court shall also, at the time of the issuing of said 
notices provided for in section three of this act [1036], issue a notice of the 
application so made, giving the point of commencement and place of 
termination of said proposed road or chute, and designating the lands 
though which the same will pass, in accordance with the applicant’s map, 
by sections, townships and ranges, the name of the applicants, and the 
day and hour such application will come in for hearing and appointment 
of viewers, and notifying any and all persons having or claiming any in- 
terest in any of the said lands through which said road or chute is pro- 
posed to be located to be and appear before the judge of the district court 
of said district, at such time, and file their complaints for damages, or 
show cause why said road should not be located as asked by petitioners, 
which notice shall be under the seal of the district court, and shall be 
published for at least three consecutive weeks in a newspaper published 
in the county where such application is made; or, in case there be no 
such newspaper, then in a newspaper published in an adjoining county 
and of general circulation in the county where such application is made. 
—Law's of 1887-8, p. 135, §-6. 


§ 1040. [2086.*] Pleadings after petition. At any time after the 
publication and service of said notice, and before the day therein set for 
hearing of the petition and appointment of viewers, any person or persons, 
to whom any such notice is directed, if such person or persons own any in- 
terest in any of the lands through which said proposed road or chute 
would pass, if located as shown on applicant’s map, or any person or per- 
sons owning any interest in any such lands, or any tenant or encum- 
brancer thereof, shall have the right, if such person so desire, to file with 
said clerk a complaint for damages in such amount as he or she may 
deem that such land would be injured by the building of said road or 
chute, if the same was constructed on the line proposed by the map filed 
by the applicant, and also any proposed change of such location, which 
the complainant may deem more advantageous to his or her interests, 
and which would not lessen the feasibility and directness of said proposed 
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road, and the amount of damages that would be sustained by the appli- 
cant in case such proposed change of location were made, if any, and 
may also file an answer, setting forth any facts adverse to the pro- 
posed location of said road or chute, which complaint or answer shall be 
verified by the person filing the same.—Zaws of 1887-8, p. 135, § 7. 


§ 1041. [2087.*] Hearing before judge—Three viewers. Upon the 
day set for the hearing of such application the judge of the district court 
shall proceed to hear the allegations and testimony of all persons inter- 
ested and shall determine and find the necessity, feasibility, and advisa- 
bility of said proposed location, which finding and decision shall be in 
writing, and all parties thereto feeling aggrieved by the same may em- 
body said grievance in the appeal provided by section fifteen (15) [1048] 
of this act. If said judge shall determine and find that said road or 
chute is necessary, feasible and advisable he shall appoint three dis- 
interested, competent persons as viewers to view and locate said proposed 
right of way, and shall fix a day upon which he will receive the report of 
said viewers. Said viewers shall then be sworn by the clerk of said 
court, to discharge their duty as such viewers faithfully and impartially, 
and said judge shall then fix a day when said viewers shall begin the 
viewing and location of said road or chute, whereupon the clerk of said 
court shall deliver to said viewers the petition and map of the applicant 
and all complaints for damages and change of location of said chute or 
road.—Laws of 1887-8, p. 136, § 8. 


§ 1042. [2088.*] Duties of viewers. Upon the day so fixed by said 
viewers to begin the viewing and location of said road or chute said view- 
ers shall meet at the point designated on the petitioner’s map as the place 
of commencement of said road or chute and from said point view out and 
locate a right of way for a logging road or chute to the point of terminus 
fixed on the applicant’s map. Said right of way and the width thereof 
shall be designated and established by said viewers.—Laws of 1887-8, p. 
136, § 9. 

§ 1043. [2089.*] Same—Limitations. In all cases where no com- 
plaint as to place of location is made, said viewers shall follow as nearly 
as possible the route proposed on the applicant’s map, and in all cases 
where complainant has asked said route to be changed, said viewers shall 
carefully examine the proposed line of change as compared with the pro- 
posed line fixed on applicant’s map, and shall adjust and change such line 
when the same can be so changed without materially increasing the cost 
of construction of said road or chute, or rendering the same less practic- 
able ; provided, that in no case shall such right of way be located through 
a door-yard, barn-yard, hop-yard, garden or building of any kind, except 
with the consent of the owners of such yard or orchard ; provided further, 
that when such road or chute is located upon a lake or stream used or held 
by its owners as a place of public or private resort, the owner or owners 
of such road or chute, after ceasing to operate or run the same as provided 
in this act, shall remove all obstructions within and upon such lake 
or stream, caused by the construction or operation of such road or chute. 
And the applicant shall give bond in such amount as the judge of the 
district court may deem sufficient for the faithful performance of the 
terms of this proviso; provided further, that the term ‘‘ waters,” or ‘‘ nav- 
igable or drivable waters,’’ whenever used in this act, shall not be 
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held or construed to include an unmeandered lake of forty acres or less, 
or held and used for the purpose of public resort, or outlet thereof, or any 
private mill-dam.—Laws of 1887-8, p. 136, § 10. 


§ 1044. [2090.*] Viewers to assess amount of damages. Said 
viewers, at the time of locating of said right of way, where no changes 
are made in proposed line of applicant’s map, and damages have been 
claimed by the owner, tenant, encumbrancer or other person or persons 
interested in the land through which the same passes, shall fix and deter- 
mine the damages suffered by the complainant, by reason of the opening 
of said road or chute, which amount they shall fix as complainant’s dam- 
ages, and where a complainant has asked, and said viewers have changed, 
the location of said proposed road or chute, they shall also fix and deter- 
mine the damages suffered by the opening of the proposed road or chute 
as charged by them, which amount they shall fix as complainant’s dam- 
ages.—Laws of 1887-8, p. 137, § II. 


§ 1045. [2091.*] Viewers to select frontage—Report. Said viewers, 
when they have completed the location of said road or chute to its pro- 
posed terminus, shall, at such terminal point, select such space or front- 
age on said water or road, and such space of width along such frontage, 
as they shall deem necessary under all the circumstances presented, [ /o7] 
a roadway and landing of logs and lumber hauled or transported over 
said proposed road or chute, and shall assess [/o] the owner, lessee, tenant, 
encumbrancer, or other interested persons damaged in the same manner as 
provided for the fixing of damages caused by locating of said right-of- 
way for a logging-road or chute; Provided, That the provisions of this 
act do not apply to cities or incorporated towns; and shall thereafter, 
and on or before the day so set by the court for the filing of their report, 
return to the clerk of said court the petition, map, and complaints so 
furnished them by the clerk, and filed [ fle] therewith their report show- 
ing the location of said right of way, as fixed by them, and the amount | 
of damages, if any, allowed by them to each of the complainants, and 
their opinion as to the necessity of the location of said road or chute to 
enable the applicant to remove the timber described in his petition.— 
Laws of 1887-8, p. 137, § 12. 


1046. [2092*.] Proceedings on report of viewers. Upon receipt of 
said report of said viewers, if the judge of the said district court is sat- 
isfied that the proposed road or chute is necessary, feasible, and advis- 
able for the removal to market of the timber described in the applicant’s 
petition, the judge shall order any damages assessed by viewers’ report 
to be paid by the applicant, and in case the complainants, or either of 
them, refuse to receive the amount assessed to them, that the sum be 
deposited with the clerk of said court, subject to the order of the com- 
plainant, and shall order the report of said viewers filed, and issue an 
order allowing and authorizing a logging-road or chute to be opened, 
built, and used on said right of way by the applicant.—Laws of 1887-8, 
pP. 137, § 13. 

§ 1047 [2093*.] When applicant may build road—Fences. After 
the making of said order by the said judge of said court, and the pay- 
ment of the damage assessed by said viewers, the said applicant shall 
have the right to at once, at his own cost, construct a logging-road or 
chute over the right of way so fixed by said viewers, and whenever any 
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road crosses any cleared ground or prairie which is inclosed by fence, the 
person or persons operating said road shall at all times maintain good 
and lawful gates, whenever said road intersects such fences, which gates 
shall at all times be kept closed, except when the same are opened to 
allow the passage of logs, spars, piles, or lumber, or supplies along said 
road, or, in lieu thereof, said person or persons shall maintain a good and 
lawful fence on either side of said road where the same passes through 
such field or prairie.—Laws of 1887-8, p. 138, § 14. 


§ 1048. [2094.*] Complainant may appeal—Jury trial. Any com- 
plainant who may conceive himself aggrieved by the amount of damages 
assessed on him under the provisions of this act, may, within twenty 
days after the report of the viewers has been adopted by the judge of 
said court, and tender of the damages to him assessed thereby has been 
made, appeal therefrom, and notice of such appeal shall be filed with the 
clerk of said court, and immediately said case upon appeal shall be dock- 
eted and be ready for trial as if the same had come up on appeal from a 
justice of the peace to such district court in the same manner as appeals 
from justices of the peace, and if the appellant shall fail to recover a 
judgment more favorable to him than the report appealed from, he shall 
pay all costs of such appeal.—Laws of 1887-8, p. 138, § 15. 

§ 1049. [2095.*] Applicant may appeal—Jury trial. Any appli- 
cant who shall consider himself aggrieved by the amount of damages 
fixed by any viewers’ report, to be paid to any person through whose land 
a right of way may be fixed under this act, or when damages have been 
allowed to any person who does not own any interest in the lands on 
which damages have been so fixed, may appeal therefrom within twenty 
days after the filing of the report to a jury of the district court of the 
proper county, but before such appeal is perfected, where applicant 1s ap- 
pealing from the amount of damages assessed, he shall first tender to the 
party to whom such damages have been allowed the amount he deems 
just and full compensation, and in case on such appeal, judgment is found 
for any sum greater than the amount so tendered said appellant shall pay 
all costs of such appeal. Such appeal shall be taken in the same manner 
as provided in section fifteen (15) [1048] of this act, and the notice thereof 
shall specify what part of the viewers’ report 1s appealed from.—Laws 
of 1887-8, p. 138, § 16. 


§ 1050. [2096.*] When road deemed abandoned. If at any time a 
road or chute, located under the provisions of this act, shall not be used 
for logging purposes by the applicant or his assigns for a period of six 
months, the same shall be deemed abandoned, and shall revert to the 
person over whose lands the same has been constructed, and shall be 
deemed, and said lease be deemed forfeited as hereinafter provided, and 
shall not be again opened or used except by consent of the owners of the 
land over which the same has been built, or by reopening the same under 
the provisions of this act.—Laws of 1887-8, p. 139, § 17. 


§ 1051. [2097.*] Review of road for relocation. If at any time any 
viewers file a report of a location of a road or chute under the provisions 
of this act, which an applicant therefor, or complainant, does not 
consider practicable or feasible, or not as practicable or feasible as could 
have been located on the route proposed by him without causing greater 
damage than the amount reported, such applicant or complainant may 
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have such road re-viewed by other viewers, to be appointed by said court 
upon filing his objections to said report, specifying wherein the same is 
erroneous or defective.—Laws of 1887-8, p. 139, § 18. 


§ 1052. [2098.*] Viewers liable for neglect, etc. If any viewer or 
viewers shall refuse or neglect to perform the duties required of them by 
this act after they have qualified, or shall wilfully and knowingly alter 
or change a proposed line of road petitioned for under the provisions of 
this act, so that the same shall be impracticable, or so that the same can- 
not be constructed except at an unnecessary additional cost over the cost 
of construction of the road proposed, said viewer or viewers shall be an- 
swerable in damages to any one injured by their refusal or neglect.—_Laws 
of 1887-8, p. 139, § 19. 

§ 1053. [2099.*] Penalty for obstructing logging ways. Any per- 
son who shall willfully obstruct or damage any road or chute built under 
the provisions of this act, or who shall willfully interfere with the build- 
ing thereof, shall be deemed guilty of a misdemeanor, and upon convic- 
tion thereof shall be punished for contempt of court in such sum as the 
judge may deem correct and proper, and be liable for all damages caused. 
—Laws of 1887-8, p. 139, § 20. 


§ 1054. [2100.*] Applicant shall pay costs—Fees of viewers. All 
costs of viewing and locating a logging road or chute under the provis- 
ions of this act, shall be borne by the applicant therefor, and the fees 
and charges of the clerk of the district court shall be the same as are al- 
lowed by law to the clerk of the district court for similar services, and the 
fees of the viewers shall be the same as are allowed to viewers of proposed 
county roads under the provisions of chapter ccxxix of the code of 
Washington Territory.—Zaws of 1887-8, p. 140, § 21. 


§ 1055. [2101.*] Roads shall be under control of county commis- 
sioners. All roads or chutes located and opened under the provisions of 
this act shall be deemed public highways, and under the control and 
charge of the board of county commissioners of the county wherein the 
same are situate, in so far as said board shall have the right to vacate any 
such road or chute when it appears to their satisfaction, either that the 
same is being used for any other purpose than logging or lumbering, or 
that the applicant or his assigns are not maintaining such road or chute 
in manner as by this act required; but the applicant or his assigns shall 
at all times have the right to appeal to the district court of the proper 
county from any order of a board of county commissioners vacating any 
such road or chute at any time within twenty days after the making of 
such an order.—Laws of 1887-8, p. 140, § 22. 


§ 1056. [2102.*] Applicant must maintain road—Is a common car- 
rier. All roads constructed under the provisions of this act shall be kept 
up and maintained at the sole cost of the applicant or his assigns, and no 
county shall be liable in damages for any cause whatsoever arising upon 
said road; and the owner or person operating any such road shall, when 
so requested, and upon delivery to him at rollway, at any point on such 
road, transport from any such point to the terminus of said road, any logs, 
spars or piles delivered by any person to such owner or person for trans- 
portation, and shall be liable and subject to the same regulations as a com- 
mon carrier as to such property. But before any such transportation is 
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made by any such person or owner of such road, such person or owner 
shall have the right to charge and collect from the person so offering such 
logs, spars or piles for transportation a sum for freightage to be agreed upon 
by them, which sum shall rot exceed one dollar per thousand feet, board 
measure, for the first twenty miles of such transportation, and five cents 
per thousand feet, board measure, for each and every additional mile over 
said twenty miles for transportation on said road. Nothing in this act 
shall be construed so as to exempt any road or property named therein 
from the operation of any law of this territory relating to taxation.— 
Laws of 1887-8, p. 140, § 23. 


§ 1057. [2103.*] How right of way may be leased—Not to be 
owned. ‘The land so appropriated as prescribed in this act shall not be 
by deed of conveyance vesting title, but the same shall be leased for such 
term of years or other term, and upon such conditions as the viewers and 
the person leasing the same agree upon, and when the person leasing 
shall refuse to agree upon any terms, the viewers shall make the said 
term and condition, subject, however, to the provisions of this act relating 
to appeals from their decision.—Zaws of 1887-8, p. 141, § 24. 


CHAPTER LXXX. 


ESTABLISHMENT OF COUNTY ROADS. 


2 1058. Ten or more freeholders may petition ĝ 1064. Court may confirm award of viewers— 
for road. Appeals to jury. 
ĝ 1059. Bond for two hundred dollars to be g 1065. Payment of damages. | 
filed with petition. ĝ 1066. Proceedings when road impracticable. 
ĝ 1060. Court to appoint day for hearing—No- ĝ 1067. Fees of viewers two dollars and fifty 
tices—Appointment of viewers—Re- cents a day. 
monstrance. ĝ 1068. Court commissioner may act in place of 
$ 1061. Duties of viewers. judge. 
ĝ 1062. Report of viewers. g 1069. Clerk to furnish transcript to county 
§ 1063. Hearing on report of viewers—Publica- auditor. 


tion of notices. 


§ 1058. Ten or more freeholders may petition for road. When ten 
or more freeholders of any county desire to have a county road viewed, 
laid out, surveyed and established, they shall file in the superior court of 
the county a petition setting forth: The beginning and terminal points 
of the proposed road, and the general route thereof, as near as may be; 
the width of the proposed road, which shall not be less than thirty feet, 
nor more than sixty feet; that the proposed road is a practicable one, and 
that the petitioners are residents in the vicinity of said road and inter- 
ested in the opening thereof; and that said road will be of general use 
and public benefit.—Laws of 1893, P. 237, § 1. 


§ 1059. Bond for two hundred dollars to be filed with petition. 
At the time of filing such petition one or more of the signers of any such 
petition shall enter into bond in the sum of two hundred dollars, payable 
to the state for the use of the county, with two or more sureties to be ap- 
proved by the county clerk, conditioned that the persons making applica- 
tion for the proposed road will pay into the county treasury the amount 
of all costs and expenses incurred in the view and survey of said proposed 
road, in case the [petitioner] [petition] therefor is not granted.—Laws 
of 1893, P. 237, $ 2. 
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§ 1060. Court to appoint day for hearing—Notices—Appointment 
of Viewers—Remonstrance. When the petition and bond have been 
filed and the bond approved, the court shall fix a day for hearing the 
petition for the appointment of viewers which shall not be less than ten 
nor more than twenty days from the date of the approval of the bond. 
Notice of such hearing shall be issued by the clerk and shall be posted 
by the principal petitioner at least ten days before the day for such hear- 
ing at the following places: One copy at the place where the court for 
said county is held; one copy at the beginning point on the proposed 
road ; two copies at two of the most public places in the vicinity of the 
contemplated route of the proposed road. On the hearing of the petition, 
if notice of such hearing has been regularly issued and posted, the court 
shall appoint three disinterested persons, residents of the county, one of 
whom may be the county surveyor, to view and lay out the proposed 
road, and to assess the damages to the premises of any person through 
whose land the proposed road will run; and the court shall appoint a 
time for the viewers to meet and view and lay out the proposed road: 
Provided, ‘That if a remonstrance is filed, and on the hearing of the peti- 
tion and remonstrance it appears to the court that the proposed road will 
be impracticable or that it is not of public necessity and will not be of 
general use, the petition shall be dismissed. —Laws of 1893, P. 237, § 3. 


§ 1061. Duties of viewers. At the time and place named in the 
order of the court the county surveyor and the viewers shall meet and 
shall select two chainmen and not more than three other persons to act as 
axmen and flagmen, and after the viewers and chainmen have been sworn 
to faithfully and impartially discharge their respective duties, they shall 
proceed to view, lay out and survey the proposed road.—Laws of 1893, 
p. 238, § 4. 

§ 1062. Report of viewers. Within ten days after making the view 
and survey of the proposed road, the viewers must file a report of their 
doings‘in the matter, which shall show— 

1. The course, termini and length of the proposed road. 

2. A description of the land appropriated and the names of the owners 
thereof, when known, and if the names of any of the land owners are 
unknown, the report must state that fact. 

3. The estimate of damage to the owner of any land over which the 
proposed road will run. 

4. The names of land owners who consent to give the right-of-way, 
and their written consent thereto. 

The report of the viewers shall be accompanied by the plat or map of 
the county surveyor, which shall show the route of the proposed road as 
surveyed, and the quantity or area of land necessary to be taken for the 
proposed road belonging to any person through whose lands the said 
road has been surveyed: Provided, That said road shall, so far as prac- 
ticable, be upon section or quarter section lines. — Laws of 1893, P. 


238, § 5. 


§ 1063. Hearing on report of viewers—Publication of notices.— 
When the report of the viewers and the map of the surveyor has been 
filed in the office of the clerk of the court, the clerk shall give notice, as 
herein provided, that on a day to be fixed by the court, the court will 
hear the said petition and consider the report of the viewers and the 
award of damages made by the viewers. Said notice shall be published 
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for three consecutive weeks in a newspaper of general circulation in the 
county, or if there be no newspaper published in the county, then to be 
published in the nearest paper in the adjoining county, proof of which 
publication shall be made by the affidavit of the foreman or publisher of 
such newspaper nearest the road: Provided, That in no case shall the 
cost of said notice excéed soc. per square for first insertion, and 25c. for 
each additional insertion. —Laws of 1893, p. 239, § 6. 


$ 1064. Court may confirm award of viewers—Appeals to jury. 
At the time fixed for the hearing of said petition, and the report of the 
viewers thereon, the court shall proceed to hear the same and consider 
the award of damages. If on the hearing it appears to the court that 
the said road is practicable and that the same will be of general use and 
public benefit, the court shall order that the road be established as sur- 
veyed, and that the same be opened as may be provided by law for the 
opening of public roads; the court shall also order that the map of the 
surveyor and the order of the court be filed in the office of the county 
auditor. The court shall also direct the county auditor to draw his war- 
rant on the county treasurer for the amount awarded to each person for 
damages by reason of the said road being laid out and surveyed across 
the premises of such person or persons: Provided, ‘That if any person or 
persons through whose premises said road has been surveyed appear and 
contest the award, the court may empanel a jury and hear testimony on 
the subject.—Laws of 1893, p. 239, § 7. 


§ 1065. Payment of damages. When the jury has performed the 
duty required to be performed by it the court shall order the county 
auditor to draw his warrant on the county treasurer for the payment of 
the damages so awarded, as provided in the preceding section.—Laws of 
1893, P. 239, § 8. , 

§ 1066. Proceedings when road impracticable. If it appears on 
the hearing of said petition that the proposed road is impracticable, or 
that the same will not be of general use and public benefit, the petition 
therefor shall be denied, and the costs of the hearing and of the view and 
survey shall be taxed to the principal and sureties on the bond, and may 
be collected by execution as costs in other cases.—Laws of 1893, p. 239, § 9. 


S 1067. Fees of viewers two dollars and fifty cents per day. The 
viewers, chainmen and other assistants herein provided for shall each re- 
ceive two dollars and fifty cents per day while engaged in the view and 
survey of the road.—Laws of 1893, p. 240, § Io. 


§ 1068. Court commissioners may act in place of judge. In any 
county where no superior judge resides a court commissioner may be ap- 
pointed who shall have power to hear and determine all matters under 
the provisions of this act which may properly be heard by the judge in 
chambers.—Laws of 1893, p. 240, § II. 


§ 1069. Clerk to furnish transcript to county auditor. After the 
establishment of any county road as hereinbefore provided, it shall be 
the duty of the county clerk forthwith, or as soon as may be, to furnish 
a complete transcript of the proceedings had in the establishment of such 
road to the county auditor of such county, such transcript of record to be 
copied by the auditor in the county road records of his office.—Laws of 
1893, p. 240, $ 12. 


Note: This act concludes with an emergency clause, making it in effect im- 
mediately. 


ACTIONS BY AND AGAINST CORPORATIONS 


Part I 


TITLE X. 
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CHAPTER LXXXI. 


ACTIONS BY AND AGAINST PUBLIC CORPORATIONS. 


¢ 1070. For what causes public corporations 
" may sue. 
For what causes they may be sued. 


How pleadings by corporation verified. 


¢ 1073. How judgments against public corpor- 
ations enforced. 

f 1074. Officer refusing to satisfy judgment 
may be attached. 


@ 1071, 
ĝ 1072. 


§ 1070. [671.] For what causes public corporations may sue.—An 
action at law may be maintained by any county, incorporated town, 
school district or other public corporation of like character in this terri- 
tory in its corporate name, and upon a cause of action accruing to it in its 
corporate character and not otherwise, in either of the following cases : 

1. Upon a contract made with such public corporation. 

2. Upon a liability prescribed by law in favor of such public corpora- 
tion. 

3. To recover a penalty or forfeiture given to such public corporation. 

4. To recover damages for an injury to the corporate rights or property 
of such public corporation.—Code of 1881, § 661. 


City of N. Yakima v. Sup. Ct. King Co.—30 p. 1053—4 W. 655. 


§ 1071. [672.] For what causes they may be sued. An action may 
be maintained against a county or other of the public corporations men- 
tioned or described in the preceding section, either upon a contract made 
by such county, or other public corporation in its corporate character 
and within the scope of its authority, or for an injury to the nghts of 
the plaintiff arising from some act or omission of such county or other 
public corporation.—Code of 1881, § 662. 
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§ 1072 [673.] How pleadings by corporations verified. In such 
actions, the pleadings by the public corporation shall be verified by any 
of the officers representing it in its corporate capacity in the same man- 
ner as if such officer was a defendant in the action, or by the agent or 
attorney thereof, as in ordinary actions.--Code of 1881, § 663. 


§ 1073. [674.] How judgments against public corporations en- 
forced. If judgment be given for the recovery of money or damages 
against such county or other public corporation, no execution shall issue 
thereon for the collection of such money or damages, but such judgment in 
such respect shall be satisfied as follows : 

1. The party in whose favor such judgment is given may at any time 
thereafter, when execution might issue on a like judgment against a pri- 
vate person, present a certified transcript of the docket thereof to the off- 
cer of such county or other public corporation who is authorized to draw 
orders on the treasury thereof. 

2. On the presentation of such transcript such officer shall ‘draw an 
order on such treasurer for the amount of the judgment, in favor of the 
party for whom the same was given. ‘Thereafter such order shall be pre- 
sented for payment and paid with like effect and in like manner as other 
orders upon the treasurer of such county or other public corporation. 

3. The certified transcript herein provided for shall not be furnished by 
the clerk unless at the time an execution might issue on such judgment if 
the same were against a private person, nor until satisfaction of the same 
judgment in respect to such money or damages be acknowledged as in ordi- 
nary cases. ‘The clerk shall include in the transcript the memorandum of 
such acknowledgment of satisfaction and the entry thereof. Unless the 
transcript contain such memorandum, no order upon the treasurer shall 
issue thereon.—-Code of 1881, § 664. 


§ 1074. [675.] Officers refusing to satisfy judgment may be at- 
tached. Should the proper officer of said corporation fail or refuse to 
satisfy said judgment, as in the preceding section provided, an attachment 
may be issued to compel his performance of said duty.—Code of 1881, § 665. 


CHAPTER LXXXII. 
USURPATION OF OFFICE, FRANCHISES AND LETTERS PATENT. 


$ 1075. 


When information may be filed against 
person or corporation. 


ĝ 1083. 


Action for damages at any time within 
one year. 


? 1076. Prosecuting attorney to file informa- #1084. Judgment of ouster against usurper. 
tion, 21085. Judgments against: corporations— 

¢ 1077. Of what the information shall consist. Costs, etc.—Distribution. 

21078. Contents of information—Name of ¢@ 108. Action to recover property forfeited to 
proper person— Damages. state. 

3 1079. When defendant shall appear and an- ? 1087. Prosecuting attorney not liable for 
swer. costs—Relator liable, unless. 

$ 108. When the right of office is contested— ĝ 1088. When information for annulling letters 
Judgment shall determine rights— patent may be prosecuted. 
Damages, etc, _ 21089. Action may be by prosecuting attorney 


$ 1081. 


¢@ 1082, 


When relator takes office, defendant 
must deliver all books, papers, etc. 

Defendant may be attached and im- 
prisoned for refusing to obey judg- 
ment. 


or private relator, 


§ 1075. [679.] When information may be filed against person or 
corporation. An information may be filed against any person or corpor- 
ation in the following cases : 
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1. When any person shall usurp, intrude upon, or unlawfully hold or exer- 
cise any public office or franchise within the territory, or any office in any 
corporation created by the authority of the territory. 

2. When any public officer shall have done or suffered any act, which, 
‘by the provisions of law, shall work a forfeiture of his office. 

3. When several persons claim to be entitled to the same office or fran- 
chise, one information may be filed against any or all such persons in order 
to try their respective rights to the office or franchise. 

4. When any association or number of persons shall act within this ter- 
ritory as a corporation, without being legally incorporated. 

5. Or where any corporation do or omit acts which amount to a surren- 
der or a forfeiture of their nghts and privileges as a corporation, or where 
they exercise powers not conferred by law.—Code of 1881, § 702. 

Mills vs. State, 2 W., 566; 27 P., 560. 


~§ 1076. [680.] Prosecuting attorney to file information. The in- 
formation may be filed by the prosecuting attorney in the district court of 
the proper county, upon his own relation, whenever he shall deem it his 
duty to do so, or shall be directed by the court or other competent authority, 
` or by any other person on his own relation, whenever he claims an interest 
in the office, franchise or corporation which is the subject of the informa- 
tion. —Code of 1881, § 703. 


§ 1077. [681.] Of what the information shall consist. The informa- 
tion shall consist of a plain statement of the facts which constitute the 
grounds of the proceedings, addressed to the court.—Code of 1881, § 704. 


§ 1078. [682.] Contents of information—Name of proper person— 
Damages. Whenever an information shall be filed against a person for 
usurping an office by the prosecuting attorney, he shall also set forth 
therein the name of the person rightfully entitled to the office, with an 
averment of his right thereto; and when filed by any other person he 
shall show his interest in the matter, and he may claim the damages he 
has sustained.—Code of 1881, § 705. 


§ 1079. [683.] When defendant shall appear and answer. When- 
ever an information is filed, a notice signed by the relator shall be served 
and returned, as in other actions. The defendant shall appear and an- 
swer, or suffer default, and subsequent proceeding be had as in other 
cases.—Code of 1881, § 706. 

State v. Mills 26 P. 560, 2 W. 566. 


§ 1080. [684.] When the right to office is contested, judgment shall 
determine rights, damages, etc. In every case wherein the right to an 
office is contested, judgment shall be rendered upon the rights of the 
parties, and for the damages the relator may show himself entitled to, if 
any, at the time of the judgment.—Code of 1881, § 707. 


$ 1081. [685.] When relator takes office, defendant must deliver 
all books, papers, etc. If judgment be rendered in favor of the relator, 
he shall proceed to exercise the functions of the office, after he has been 
qualified as required by law, and the court shall order the defendant to 
deliver over all books and papers in his custody or within his power, be- 
longing to the office from which he has been ousted.—Code of 1881, § 708. 


§ 1082. [686.] Defendant may be attached and imprisoned for 
refusing to obey judgment. If the defendant shall refuse or neglect to 
deliver over the books and papers pursuant to the order, the court or judge 
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thereof shall enforce the order by attachment and imprisonment.—Code of 
1881, § 709. 


§ 1083. [687.] Action for damages at any time within one year. 
When judgment is rendered in favor of the plaintiff, he may, if he has not 
claimed his damages in the information, have his action for the damages at 
any time within one year after the judgment.—Code of 1881, § 710. 


§ 1084. [688.] Judgment of ouster against usurper. Whenever any 
defendant shall be found guilty of any usurpation of or intrusion into, or 
unlawfully exercising any office or franchise within this territory, or any 
office in any corporation created by the authority of this territory, or when 
any public officer thus charged shall be found guilty of having done or suf- 
fered any act which by the provisions of the law shall work a forfeiture of 
his office, or when any association or number of persons shall be found 
guilty of having acted as a corporation without having been legally incor- 
porated, the court shall give judgment of ouster against the defendant or 
defendants, and exclude him or them from the office, franchise or corpo- 
rate rights, and in case of corporations that the same shall be dissolved, 
a the court shall adjudge costs in favor of the plaintiff.—Code of 1881, 

711. 

§ 1085. [689.] Judgment against corporations—Costs, etc.—Dis- 
tribution. If judgment be rendered against any corporation or against 
any persons claiming to be a corporation, the court may cause the costs to 
be collected by executions against the persons claiming to be a corporation 
or by attachment against the directors or other officers of the corporation, 
and shall restrain the corporation, appoint a receiver of its property and | 
effects, take an account and make a distribution thereof among the credit- 
ors. The prosecuting attorney shall immediately institute proceedings for 
that purpose.— Code of 1881, Ñ 712. 


§ 1086. [690.] Action to recover property forfeited to state. 
Whenever any property shall be forfeited to the territory for its use, the 
legal title shall be deemed to be in the territory from the time of the forfeit- 
ure, and an information may be filed by the prosecuting attorney in the dis- 
trict court for the recovery of the property, alleging the ground on which 
the recovery 1s claimed, and like proceedings and judgment shall be had as 
in civil action for the recovery of the property.—Code of 1881, § 713. 


§ 1087. [691.] Prosecuting attorney not liable for costs—Relator 
liable unless. When an information is filed by the prosecuting attorney, 
he shall not be liable for the costs, but when it is filed upon the relation of 
a private person such person shall be liable for costs unless the same are ad- 
judged against the defendant.—Code of 1881, § 714. 


§ 1088. [692.] When information for annulling letters patent may 
be prosecuted. An information may be prosecuted for the purpose of annull- 
ing or vacating any letters patent, certificate or deed, granted by the proper 
authorities of this territory, when there 1s reason to believe that the same 
were obtained by fraud or through mistake or ignorance of a material fact, 
or when the patentee or those claiming under him have done or omitted an 
act in violation of the terms on which the letters, deeds or certificates were 
granted, or have by any other means forfeited the interests acquired under 
the same.—Code of 1881, § 715. 


§ 1089. [693.] Action may be by prosecuting attorney or private 
relator. In such cases, the information may be filed by the prosecuting 
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attorney upon his relation, or by any private person upon his relation show- 
ing his interest in the subject matter; and the subsequent proceedings, 
judgment of the court and awarding of costs, shall conform to the above 
provisions, and such letters patent, deed or certificate shall be annulled or 
sustained, according to the right of the case.—Code of 1881, § 716. 


CHAPTER LXXXIII. 
ACTIONS ON BONDS, FINES AND FORFEITURES. 


¢ 1090. Official bond security to state, corpora- ¢ 1095. Who may recover fines and forfeitures. 

tion or individual. ¢ 1096. Amount of judgment in action for 
ĝ togr. Any person injured may maintain ac- penalty. 

tion. ĝ 1097. Recovery of judgment by collusion 
§ 1092. Private person must obtain leave be- shall not bar action. 

fore action. | $ 1098. Fines and forfeitures paid to school 
¢ 1093. Judgment for one delinquency shall fund—Venue. 


not preclude action for others. 
¢ 1094, Judgments against sureties not to ex- 
ceed amount of bond. 


§ 1090. [694.] Official bond security to state, corporation or indi- 
vidual. The official bond of a public officer, to the territory, or to any 
county, city, town or other municipal or public corporation of like charac- 
ter therein, shall be deemed a security to the territory, or to such county, 
city, town or other municipal or public corporation, as the case may be, and 
also to all persons severally, for the official delinquencies against which it 
is intended to provide.—Code of 1881, § 652. 


§ 1091. [695.] Any person injured may maintain action. When a 
public officer by official misconduct or neglect of duty shall forfeit his offi- 
cial bond or render his sureties therein liable upon such bond, any person 
injured by such misconduct or neglect, or who is by law entitled to the ben- 
efit of the security, may maintain an action at law thereon in his own name 
against the officer and his sureties to recover the amount to which he may 
by reason thereof be entitled.—Code of 1881, § 653. 


§ 1092. [696.] Private person must obtain leave before action. 
Before an action can be commenced by a plaintiff, other than the territory, 
or the municipal or public corporation named in the bond, leave shall be 
obtained of the court or judge thereof where the action is triable. Such 
leave shall be granted upon the production of a certified copy of the bond 
and an afhdavit of the plaintiff, or some person in his behalf, showing the 
delinquency. But if the matter set forth in his affidavit be such that, if 
true, the party applying would clearly not be entitled to recover in the ac- 
tion, the leave shall not be granted. If it does not appear from the com- 
plaint that the leave herein provided for has been granted, the defendant, 
on motion, shall be entitled to judgment of non-suit; if it does, the de- 
fendant may controvert the allegation, and if the issue be found in his 
favor, judgment shall be given accordingly.— Code of 1881, § 654. 

Bartels v. Gove, 30 P., 675; 4 W., 632. 


§ 1093. [697.] Judgment for one delinquency shall not preclude 
action for others. A judgment in favor of a party for one delinquency 
shall not preclude the same or another party from maintaining another ac- 
tion on the same bond for another delinquency.—Code of 1881, § 655. 


§ 1094. [698.] Judgments against sureties not to exceed amount of. 
bond. In an action upon an official bond, if judgments have been recov- 
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ered &against the surety therein other than by confession, equal in the 
aggregate to the penalty or any part thereof of such bond, and if such re- 
covery be established on the trial, judgment shall not be given against such 
surety for an amount exceeding such penalty, or such portion thereof as is 
not already recovered against him.—Code of 1881, § 656. 


§ 1095. [699.] Who may recover fines and forfeitures. Fines and 
forfeitures may be recovered by an action at law in the name of the officer 
or person to whom they are by law given, or in the name of the officer or 
ys who by law is authorized to prosecute for them.—Code of 1881, 

657. 

§ 1096. [700.] Amount of judgment in action for penalty. When 
an action shall be commenced for a penalty, which by law is not to exceed a 
certain amount, the action may be commenced for that amount, and if 
judgment be given for the plaintiff, it may be for such amount or less, in 
y discretion of the court, in proportion to the offense.— Code of 1881, 
i 658. 

§ 1097. [701.] Recovery of judgment by collusion shall not bar 
action by other persons. A recovery of a judgment for a penalty or 
forfeiture by collusion between the plaintif and defendant, with intent to 
save the defendant wholly or partially from the consequences contemplated 
by law, in case when the penalty or forfeiture is given wholly or partly to 
the person who prosecutes, shall not bar the recovery of the same by an- 
other person.—Code of 1881, § 659. 


$ 1098. [702.] Fines and forfeitures paid to school fund—Venue. 
Fines and forfeitures not specially granted or otherwise appropriated by 
law, when recovered, shall be paid into the school fund of the proper 
county. Whenever, by the provisions of law, any property real or per- 
sonal shall be forfeited to the territory or to any officer for its use, the ac- 
tion for the recovery of such property may be commenced in any county 
where the defendant may be found or where such property may be.— Code 
of 1881, § 660. 


CHAPTER LXXXIV. 
ACTIONS BY AND AGAINST EXECUTORS. 


ĝ 1099. Executor, etc., may bring action for ĝ 1103. Under what conditions inventory may 
wrongful death of decedent—Two be contradicted. 
years—Five thousand dollars limit. g 1104. No liability as executor de son tort— 
ĝ 1100. Representatives may bring actions on Responsible for all value received, etc. 
all causes surviving. ¢ 1105. Executor of executor—Limit of powers. 
ĝ 1101. Several executors treated as one party ¢ 1106. Arrest and attachment allowed against 
defendant. executor for his own acts only. 


ĝ 1102, Judgment by default not evidence of 
assets, unless assets alleged in com- 
plaint. 


§ 1099. [703.] Executor, etc., may bring action for wrongful death 
of decedent—Two years—Five thousand dollars limit. When the 
death of a person is caused by the wrongful act or omission of another, the 
personal representatives of the former may maintain an action at law there- 
for against the latter, if the former might have maintained an action, had 
he lived, against the latter, for an injury caused by the same act or omis- 
sion. Such action shall be commenced within two years after the death, 
and the damages therein shall not exceed five thousand dollars, and the 
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amount recovered, if any, shall be administered as other personal property 
of the deceased person.—Code of 1881, § 717. 
See § 157, which supersedes this. 
Graetz v. McKenzie, 28 P., 331; 3 W., 194. Hedrick v. Ry. Co., 30 P., 714; 4 
W., 400. Dahl v. Tibballs; 31 P., 869. Dennick v. Railroad Co., 103 U. S., 
Ir, N. P. Ry. Co. v. Ellison, 28 P., 263; 3 W., 225. 


§ 1100. [704.] Representatives may bring actions on all causes 
surviving. All other causes of action by one person against another, 
whether arising on contract or otherwise, survive to the personal represent- 
atives of the former and against the personal representatives of the latter. 
Where the cause of action survives as herein provided, the executors or ad- 
ministrators may maintain an action at law thereon against the party against 
whom the cause of action accrued, or after his death against his personal 
representatives.—Code of 1881, § 718. 

Slauson v. Schwabacher, 31 P., 329; 4 W., 783. 


$ rror. [705.] Several executors treated as one party defendant. 
In an action against several executors or administrators, they shall all be 
considered as one person representing their testator or intestate, and judg- 
ment may be given and execution issued against all of them who are de- 
fendants in the action, although the notice be served only on part of them 
in the same manner and with like effect as if served on all, except as pro- 
vided in the next section.—Code of 1881, § 719. 


§ 1102. [706.] Judgment by default not evidence of assets, unless 
assets alleged in complaint. When a judgment is given against 
an executor or administrator for want of answer, such judgment is not to be 
deemed evidence of assets in his hands, unless it appear that the complaint 
alleged assets and that the notice was served upon him.—Code of 
1881, § 720. 


§ 1103. [707.] Under what conditions inventory may be contra- 

icted. In an action against executors and administrators, in which the 
fact of their having administered the estate of their testator or intestate, or 
any part thereof, is put in issue and the inventory of the property of the 
deceased returned by them is given in evidence, the same may be contra- 
dicted or avoided by evidence : 

1. That any property has been omitted in such inventory or was not 
returned therein at its full value, or that since the return thereof such prop- 
erty has increased in value. 

2. That such property has perished or been lost without the fault of such 
executors or administrators, or that it has been fairly and duly sold by 
them at a less price than the value so returned, or that since the return of 
the inventory such property has deteriorated in value. In such action the 
defendants cannot be charged for any things in action specified in their 
inventory, unless it appear that they have been collected or with due dili- 
gence might have been.—Code of 1881, § 721. 


§ 1104. [708.] No liability as executor de son tort—Responsible 
for all value received, etc. No person is liable to an action as execu- 
tor of his own wrong for having taken, received or interfered with the 
property of a deceased person, but is responsible to the executors or ad- 
ministrators of such deceased person for the value of all property so taken 
or received, and for all injury caused by his interference with the estate 
of the deceased.—Code of 1881, § 722. 


$ 1105. [709.] Executor of executor—Limit of powers. An execu- 
tor of an executor has no authority as such to commence or maintain an 
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action or proceeding relating to the estate of the testator of the first exec- 
utor, or to take any charge or control thereof.— Code of 1881, § 723. 


§ 1106. [710.] Arrest and attachment allowed against executor for 
his own acts only. In an action against an executor or administrator as 
such, the remedies of arrest and attachment shall not be allowed on account 
of the acts of his testator or intestate, but for his own acts as such executor 
or administrator, such remedies shall be allowed for the same causes in 
the manner and with like effect as in actions at law generally.—Code of 


1881, § 724. 


CHAPTER LXXXV. 


ACTIONS FOR THE PROTECTION OF SURETIES. 
ê 1107. Sureties may require principal to bring $ rrr. Surety entitled to benefit of judgment 


action. against principal. 
ĝ 1108. If principal creditor refuse surety dis- ĝ 1112. Contribution among sureties. 

charged. $ 1113. Surety must defend action when noti- 
ĝ 1109. Surety may have question of surety- fied by principal. 

ship tried separately. ¢ 1114. Heirs, executors, etc., entitled to the 
¢11r10. If surety prevails, levy to be first on benefit of this chapter. 

principal’s property. 


$ 1107. [756.] Sureties may require principal to bring action. 
Any person bound as surety upon any contract in writing for the pay- 
ment of money or the performance of any act, when the right of action 
has accrued, may require by notice in writing the creditor or obligee 
forthwith to institute an action upon the contract.—Code of 1881, § 644. 


$ 1108. [757.] If principal creditor refuse surety discharged. If 
the creditor or obligee shall not proceed within a reasonable time to bring his 
action upon such contract, and prosecute the same to judgment and exe- 
cution, the surety shall be discharged from all liability thereon.—Code of 
1881, § 645. 


§ 1109. [758.] Surety may have question of suretyship tried sep- 
arately. When any action is brought against two or more defendants 
upon a contract, any one or more of the defendants being surety for the 
others, the surety may, upon a written complaint to the court, cause the 
question of [securityship] [sz7etyship] to be tried and determined upon the 
issues made by the parties at the trial of the cause, or at any time before or 
after the trial, or at a suhsequent term, but such proceedings shall not affect 
the proceedings of the plaintiff.—Code of 1881, § 646. 


$ 1110. [759.] If surety prevail levy to be first on principal’s 
property. If the finding upon such issue be in favor of the surety, the 
court shall make an order directing the sheriff to levy the execution upon 
and first exhaust the property of the principal before a levy shall be made 
upon the property of the surety, and the clerk shall indorse a memorandum 
of the order upon the execution.—Code of 1881, § 647. 


 § 1111. [760.] Surety entitled to benefit of judgment against prin- 

cipal. When any defendant, surety in a judgment or special bail or re- 
plevin, or surety in a delivery bond or replevin bond, or any person being 
surety in any bond whatever, has been or shall be compelled to pay any 
judgment, or any part thereof, or shall make any payment which is applied 
upon such judgment by reason of such suretyship, or when any sheriff or 
other officer or other surety upon his official bond shall be compelled to pay 
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any judgment or any part thereof by reason of any default of such officer, 
except for failing to pay over money collected, or for wasting property levied 
upon, the judgment shall not be discharged by such payment, but shall 
- remain in force for the use of the bail, surety, officer or other person making 
such payment, and after the plaintiff is paid, so much of the judgment as 
= unsatisfied may be prosecuted to execution for his use.—Code of 
1881, § 648. 


$ 1112. [761.] Contribution among sureties. Any one of several 
judgment defendants, and any one of several replevin bail having paid and 
satisfied the plaintiff, shall have the remedy provided in the last section 
against the co-defendants and co-sureties to collect of them the ratable pro- 
portion each is equitably bound to pay.—Code of 1881, § 649. 


§ 1113. [762.] Surety must defend action when notified by princi- 
pal. No surety or his representative shall confess judgment or suffer judg- 
ment by default in any case where he is notified that there is a valid de- 
fense, if the principal will enter himself defendant to the action and tender 
to the surety or his representatives good security to indemnify him, to be 
approved by the court.—Code of 1881, § 650. 


§ 1114. [763.] Heirs, executors, etc., entitled to benefits of this 
chapter. The foregoing provisions of this chapter shall extend to heirs, 
executors and administrators of deceased persons, but the provisions of sec- 
tion six hundred and forty-five [1108] shall not operate against persons 
under legal disabilities.—Code of 1881, § 651. 


CHAPTER LXXXVI. 
HABEAS CORPUS. 


2 IIIS. 
ĝ 1116, 


Every person entitled to benefit of writ. 
Application made by petition—Con- 
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giving bail—Notice. 
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21118. Writ directed to officer having custody by obeying. 

of person—Substance of. ¢ 1131. Warrant may issue for immediate cus- 
¢ 1119. Writ must be delivered to sheriff with- tody of person if danger of his re- 


out delay. 


moval. 


¢1120. Must be served by sheriff without ĝ 1132. Person causing unwarranted restraint 
delay. may be arrested. 
ĝ 1121. How service made when person not ĝ 1133. Person arrested to be brought before 


found. 


court. 


ĝ 1122, Immediate return required—Attach- ĝ 1134. Temporary orders pending proceed- 
ment for failure. ings. l 
¢ 1123. Return—Party must be produced. ¢ 1135. Writ and process may be served on 


ĝ 1124. 


Proceedings after return—Pleadings— 


Sunday. 


Amendments. ĝ 1136. Writ and process issued by clerk— 
¢ 1125. Proceeding is summary—When party Served forthwith. 

discharged. ĉ 1137. Writ to be granted parents, guardians, 
¢ 1126. When legality of commitment not to etc. 


3 1127, 


S 1115. [711.] 


be questioned. 
When party admitted to bail instead o 
discharged. 


Every person entitled to benefit of writ. Every per- 


son restrained of his liberty under any pretense whatever, may prosecute a 
writ of kabeas corpus to inquire into the cause of the restraint, and shall be 
delivered therefrom when illegal.—Code of 1881, § 666. 


In re Rafferty, 25 P., 465; 1 W., 382. 


Chap. LXXXVI HABEAS CORPUS 235 


§ 1116. [712.] Application made by petition—Contents. Appli- 
cation for the writ shall be made by petition, signed and verified either by 
the plaintiff or by some person in his behalf, and shall specify : 

1. By whom the petitioner is restrained of his liberty, and the place 
where (naming the parties if 'they are known, or describing them if they 
are not known). 

2. The cause or pretense of the restraint according to the best of the 
knowledge and belief of the applicant. 

3. If the restraint be alleged to be illegal, in what the illegality consists. 
— Code of 1881, § 667. 


§ 1117. [713.] Writ granted by any judge of either court. Writs 
of habeas corpus may be granted by the supreme court or district court, or 
by any judge of either court, whether in term or vacation, and upon appli- 
cation the writ shall be granted without delay.—Code of 1881, § 668. 


$ 1118. [714.] Writ directed to officer having custody of person— 
Substance of. *The writ shall be directed to the officer or party having 
the person under restraint, commanding him to have such person before the 
court or judge at such time and place as the court or judge shall direct to 
do and receive what shall be ordered concerning him, and have then and 
there the writ.—Code of 1881, § 669. 


§ 1119. [715. Writ must be delivered to sheriff without delay. 
If the writ be directed to the sheriff, it shall be delivered by the clerk 
to him without delay.— Code of 1881, § 670. 


$ 1120. [716.] Must be served by sheriff without delay. If the writ 
be directed to any other person, it shall be delivered to the sheriff and 
shall be by him served by delivering the same to such person without de- 
— lay.—Code of 1881, § 671. 


§ 1121. [717.] How service made when person not found. If the 
person to whom such writ is directed cannot be found or shall refuse ad- 
mittance to the sheriff, the same may be served by leaving it at the resi- 
dence of the person to whom it is directed, or by posting the same on some 
conspicuous place, either of [aż ] his dwelling house or where the party is 
confined or under restraint.—Code of 1881, § 672. ` 


§ 1122. [718.] Immediate return required—Attachment for fail- 
ure. The sheriff or other person to whom the writ is directed shall make 
immediate return thereof, and if he refuse after due service to make re- 
cae the court shall enforce obedience by attachment.—Code of 1881, 

67 3. 

$ 1123. [719.] Return—Party must be produced. The return must 
be signed and verified by the person making it, who shall state: 

1. The authority or cause of the restraint of the party in his custody. 

2. If the authority shall be in writing, he shall return a copy and pro- 
duce the original on the hearing. 

3. If he has had the party in his custody or under his restraint, and 
has transferred him to another, he shall state to whom, the time, place 
and cause of the transfer. He shall produce the party at the hearing 
unless prevented by sickness or infirmity, which must be shown in the 
return.—Code of 1881, § 674. 


§ 1124. [720.] Proceedings after return—Pleadings—Amendments. 
The court or judge, if satisfied of the truth of the allegation of sickness 
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or infirmity, may proceed to decide on the return, or the hearing may be 
adjourned until the party can be produced, or for other good cause. ‘The 
plaintiff may except to the sufficiency of, or controvert the return or any 
part thereof, or allege any new matter in evidence. The new matter shall 
be verified, except in cases of commitment on a criminal charge. The re- 
turn and pleadings may be amended without causing a — —Code of 
1881, § 675. 


§ 1125. [721.] Proceeding is summary—When party discharged. 
The court or judge shall thereupon proceed in asummary way to hear and 
determine the cause, and if no legal cause be shown for the restraint or 
the continuation thereof, shall discharge the party.—Code of 1881, 8 676. 


§ 1126. [722.] When legality of commitment not to be questioned. 
No court or judge shall inquire into the legality of any judgment or pro- 
cess whereby the party is in custody, or discharge him when the term of 
commitment has not expired, in either of the cases following 

1. Upon any process issued on any final judgment of a’court of compe- 
tent jurisdiction. 

2. For any contempt of any court, officer or body having authority in 
the premises to commit; but an order of commitment, as for a contempt 
upon proceedings to enforce the remedy of a party, is not included in any 
of the foregoing specifications. 

3. Upon a warrant issued from the district [court] upon an indictment 
or information.—Code of 1881, § 677. 

In re Liybarger, 2 W., 131; 25 P., 1075. 


S 1127. [723.] When party admitted to bail instead of discharged. 
No person shall be discharged from an order of commitment issued by any 
judicial or peace officer for want of bail, or in cases not bailable on account . 
of any defect in the charge or process, or for alleged want of probable 
cause ; but in all cases the court or judge shall summon the prosecuting 
witnesses, investigate the criminal charge, and discharge, admit to bail or 
re-commit the prisoner, as may be just and legal, and recognize witnesses 
when proper.—Code of 1881, § 678. 


§ 1128. [724.] Writ may be had for the purpose of giving bail— 
Notice. The writ may be had for the purpose of admitting a prisoner to 
bail in civil and criminal actions. When any person has an interest in the 
detention, and the prisoner shall not be discharged until the person having 
such interest is notified.—Code of 1881, § 670. 


§ 1129. [725.] Power of court to compel attendance of witnesses, 
etc. The court or judge shall have power to require and compel the at- 
tendance of witnesses, and to do all other acts necessary to determine the 
case.— Code of 1881, § 680. - 


§ 1130. [726.] Officer incurs no liability to civil action by obeying. 
No sheriff or other officer shall be liable to a civil action for obeying any 
writ of kabeas corpus, or order of discharge made thereon.—Code of 1881, 
§ 681. 


§ 1131. [727.] Warrant may issue for immediate custody of per- 
son, if danger of his removal. Whenever it shall appear by affidavit 
that any one is illegally held in custody or restraint, and that there is 
good reason to believe that such person will be carried out of the juris- 
diction of the court or judge before whom the application is made, or 
will suffer some irreparable injury before compliance with the writ can be 
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enforced, such court or judge may cause a warrant to be issued reciting 
the facts, and directed to the sheriff or any constable of the county, com- 
manding him to take the person thus held in custody or restraint, dnd 
forthwith bring him before the court or judge to be dealt with according 
to the law.— Code of 1881, § 682. 


§ 1132. [728.] Person causing unwarranted restraint may be ar-. 
rested. The court or judge may also, if the same be deemed necessary, 
insert in the warrant a command for the apprehension of the person charged 
with causing the illegal restraint.—Code of 1881, § 683. 


§ 1133. [729.] Such person may be arrested. The officer shall exe- 
cute the writ by bringing the person therein named before the court or 
judge, and the like return of proceedings shall be required and had as in 
case of writs of habeas corpus.— Code of 1881, § 684. 


§ 1134. [730.] Temporary orders pending proceedings. The court 
or judge may make any temporary orders in the cause or disposition of the 
party during the progress of the proceedings that justice may require. 
The custody of any party restrained may be changed from one person to 
another, by order of the court or judge,—Code of 1881, § 685. 


§ 1135. [731.] Writs and process may be served on Sunday. Any 
writ or process authorized by this chapter may be issued and served, in 
cases of emergency, on Sunday.—Code of 1881, § 686. 

See § 63. 


§ 1136. [732.] Writs and process issued by clerk—Served forth- 

with—Amendments allowed. All writs and other process authorized by 
this chapter shall be issued by the clerk of the court, and sealed with the 
seal of such court, and shall be served and returned forthwith, unless the 
court or judge shall specify a particular time for such return. And no writ 
or other process shall be disregarded for any defect therein, if enough is 
shown to notify the officer or person of the purport of the process. Amend- 
ments may be allowed and temporary commitments when necessary.—Code 
of 1881, § 687. 


S 1137. [733-] Writs to be granted sae guardians, etc. Writs 
of habeas corpus shall be granted in favor of parents, guardians, masters 
and husbands, and to enforce the rights, and for the protection of infants 
and insane persons , and the proceedings shall in all cases conform to the 
provisions of this chapter.—Code of 1881, § 688. 


Kentzler vs. Kentzler, 3 W., 166; 28 P., 370. 


CHAPTER LXXXVII. 


MANDATE AND PROHIBITION. 
2 1138. May be issued by supreme or superior ¢ 1142. May be either peremptory or alterna- 


court. tive. 
@ 1139. When superior court has exclusive ju- $1143. Trial of issues upon return as in civil 
risdiction. action. 
1140. To whom issued—May compel perform- ĝ 1144. Judgment for plaintiff—Damages—Per- 
ance of duty. emptory writ. 
1141. Issued on affidavit motion—Return ĝ 1145 General power of court over proceed- 


must ~- made—Contempt. ings same as civil action. 
1 
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¢ 1146. Obedience enforced by fine, imprison- @ 1149. Costs as in civil action. 
ment, or both. #1150. Appeals may be taken to supreme 
2 1147. Writ of prohibition shall command court. 


party to cease. 
2 1148. Writ shall prohibit or authorize party 
to continue. 

S 1138. [734.] May be issued by supreme or superior court. Writs 
of mandate and prohibition may issue from the supreme and district courts 
of the state, but such wnits shall issue from the supreme court only when 
necessary for the exercise of its functions and powers. In the superior 
court the writ may be made returnable either in court or before the judge 
at chambers, and may be tried before the court or judge.— Code of 1881, 
S 689. 

State v. Jones, 27 P., 452; 2 W., 662. State v. Superior Ct. King Co., 3 W., 705; 
29 P., 213. Chalk v. White, 29 P., 979; 4 W., 156. State v. Hunter, 30 P., 
642; 4 W., 651. Chambers v. Territory, 3 W. T., 280; 13 P., 336. Elder v. 
Territory, 3 W. T., 438; 19 P., 29. 


§ 1139. [735-] When superior court has exclusive jurisdiction. 
The district court, or judge thereof, of the county wherein the defendant, 
if a public officer or body, exercise his or its functions, or if a private per- 
son or corporation, wherein such person resides or may be found, or such 
private corporation might be sued in an action, shall have exclusive juris- 
diction of the proceeding, except that the supreme court shall have juris- 
diction in all cases where it may be necessary or proper to enable such court 
to maintain appellate jurisdiction.—Code of 1881, § 690. 


§ 1140. [736.] To whom issued—May compel performance of duty. 
Writs of mandate may be issued to any inferior court, corporation, board, 
officer or person, to compel the performance of an act which the law 
specially enjoins as a duty resulting from an office, trust or station. But 
though the writ may require such court, corporation, board, ofhcer or per- 
son, to exercise its or his judgment, or proceed to the discharge of any of 
its or his functions, it shall not control judicial discretion. The writ shall 
not be issued in any case where there is any other plain and adequate. rem- 
edy.—Code of 1881, § 691. 


$ 1141. [737. Issued on affidavit and motion—Return must be 
made—Oontempt. The writ shall be issued upon affidavit and motion, 
and shall be attested and sealed, and made returnable as the court shall 
direct, and the person, body or tribunal, to whom the same shall be di- 
rected and delivered, shall make return, and for neglect to do so, shall be 
proceeded against as for contempt.—Code of 1881, § 692. 


§ 1142. [738.] May be either peremptory or alternative. The first 
writ shall be in the alternative or peremptory, as the court shall direct.— 
Code of 1881, § 693. 

Parrish vs. Reed, 2 W., 481; 27 P., 230; 28 P., 372. 


§ 1143. [739.] Trial of issues upon return, as in civil actions. 
Whenever a return shall be made to any such writ, issues of law and 
fact may be joined, and like proceedings shall be had for the trial of 
issues and rendering judgment as in civil actions.— Code of 1881, § 694. 


§ 1144. [740.] Judgment for plaintiff — Damages — Peremptory 
writ. In case a verdict shall be found for plaintiff when the writ is in 
the [alternate] [alternative], or if judgment be given for him, he shall re- 
cover damages as.in an action for a false return, against the party mak- 
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ing the return, and a peremptory writ shall be granted without delay.— 
Code of 1881, § 695. 


§ 1145. [741.] General power of court over proceedings, same as 
civil actions. The court shall have the same power to enlarge the time 
of making a return and pleading to such writ, and for filing any subse- 
quent pleadings, and to continue such cause, as in civil actions.—Code of 
1881, § 696. 


$ 1146. [742.] Obedience enforced by fine, imprisonment or both. 
Obedience to such writ may be enforced by attachment and fine and im- 
prisonment, or both.—Code of 1881, § 697. 


§ 1147. [743.] Writ of prohibition shall command party to cease. 
The writ of prohibition shall command the court or party to whom it 
shall be directed to refrain from any further proceedings in the matter 
therein specified, until the return of the writ and the further order of the 
court thereon, and upon the return, to show cause why they shall not be 
absolutely restrained from further proceeding in the matter.—Code of 1881, 
S$ 698. : 

State v. Super. Ct. King Co., 30 P., 1053. 


§ 1148. [744.] Judgment shall prohibit or authorize party to con- 
tinue. The court shall render judgment either that a prohibition abso- 
lute, restraining the court and party proceeding in the matter, do issue, 
or authorizing the court and party to proceed in the matter in question. — 
Code of 1881, § 699. 


§ 1149. [745.] Costs as in civil actions. Costs shall be awarded in 
these proceedings as in civil actions.—Code of 1881, § 700. 


S 1150. [746.] Appeals may be taken to supreme court. From the 
judgment of the district court, or judge thereof, refusing or directing 
such writs, an appeal or writ of error may be taken to the supreme court 
in like manner and effect as in civil actions.— Code of 1881, § 701. 

State v. Super. Ct. Whatcom Co., 25 P., 1007; 2 W., 9. 


CHAPTER LXXXVIII. 


NE EXEAT. 
21151. Action may be begun when defendant § 1155. Surety for performance in place of 
about to leave the state—Intent to de- bail. 
fraud, | ĝ 1156. Sureties entitled to this proceeding. 
ĝ 1152. Affidavit and complaint—Proceedings ¢ 1157. Defendant has right of kabeas corpus. 
as in other cases. $ 1158. Justice of the peace has jurisdiction. 
# 1153. Clerk to issue order of arrest—Plaintiff ¢ 1159. Venue wherever defendant is found. 


must file bond. 
¢ 1154. Defendant must give bond for appear- 
ance or be imprisoned. 

§ 1151. [747.] Action may be begun when defendant about to 
leave the state—Intent to defraud. Actions may be commenced upon 
any agreement in writing before the time for the performance of the con- 
tract expires, when the plaintiff or his agent shall make and file an aff- 
davit with the clerk of the proper court, that the defendant is about to 
leave the territory without performing or making provisions for the per- 
formance of the contract, taking with him property, moneys, credits or 
effects subject to execution, with intent to defraud plaintiff.—Code of 
1881, § 636. 
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§ 1152. [748.] Affidavit and complaint—Proceedings as in other 
cases. At the time of filing the affidavit the plaintiff shall also file his 
complaint in the action and thenceforth the action shall proceed as other 
actions at law, except as otherwise provides in this chapter.—Laws of 
1891, p. 81, § 1. 

§ 1153. [749.] Clerk to issue order of arrest—Plaintiff must file 
bond. Upon such afhdavit and complaint being filed, the clerk shall 
issue an order of arrest and bail, directed to the sheriff, which shall be 
issued, served and returned in all respects as such orders in other cases ; 
before such order shall issue the plaintiff shall file in the office of the 
clerk a bond, with sufficient surety, to be approved by the clerk, condi- 
tioned that the plaintiff will pay the defendant such damages and costs 
as he shall wrongfully sustain by reason of the action, which sureties 
shall justify as bail upon an arrest.—Laws of 1891, p. 81, § 2. 


§ 1154. [750.] Defendant must give bond for appearance or be im- - 
prisoned. The sheriff shall require the defendant to enter into a bond, 
with sufficient surety, personally to appear within the time allowed by 
law for answering the complaint, and to abide the order of the court; 
and in default thereof the efendant shall be committed to prison until 
discharged in due course of law; such special bail shali be liable for the 
principal, and shall have a right to arrest and deliver him up, as in other 
cases and the defendant may give other bail.—Laws of 1891, p. 81, § 3. 


§ 1155. [751.] Security for performance in place of bail. Instead 
of giving special bail, as above provided, the defendant shall be entitled 
to his discharge from custody if he will secure the performance of the 
contract to the satisfaction of the plaintiff.—Code of 1881, § 639. 


§ 1156. [752.] Sureties entitled to this proceeding. This proceed- 
ing may be had in favor of any surety or other person jointly bound 
with the defendant. It may also be prosecuted by the person in whose 
favor the contract exists, against any one or more of the persons bound. 
thereby, upon filing such affidavit, when the co-contractors are non-resi- 
dents or probably insolvent, or at the request of any of them when they 
are residents and solvent.—Code of 1881. § 640. 


§ 1157. [753.] Defendant has right of habeas corpus. The defend- 
ant may have the same remedy by writ of habeas corpus as in other cases 
of arrest and bail.—Code of 1881, § 641. 


§ 1158. [754.] Justice of the peace has jurisdiction. The proceed- 
ings provided for in this chapter may be had before justices of the peace 
in all cases within their jurisdiction.—Zaws of 1891, p. 82, § 4. 


§ 1159. [755.] Venue wherever defendant is found. The affidavit 
and bond may be filed, and proceedings had in any district where the de- 
fendants may be found.—Code of 1881, § 643. 


CHAPTER LXXXIX. 


DIVORCE AND ALIMONY. 


91160. Causes for which divorce may be ĝ 1163. Proof required before divorce will be 
granted. granted. 

¢1161. When marriage may be annulled. @ 1164. Defendant may file croass-complaint 

ĝ 1162. One year’s residence required. with answer. 
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@ 1165. Both parties deemed applying in such ĝ 1171. Appeal—Trial de novo in supreme 


cases. court, 
ĝ 1166. Court may make .orders respecting 3 1172. No jury allowed. 

property and children pending suit. ¢ 1173. Marriage within six months after de- 
ĝ 1167. What decree shall contain. cree void. 
3 1168. Marriage dissolved as to both parties. ¢ 1174. Decree must prohibit marriage within 
¢ 1169. Name of woman may be changed. six months—Contempt. 
ĝ 1170. Prosecuting attorney must defend un- $1175. Prosecuting attorney to bring con- 

| contested cases. tempt proceedings. 


S$ 1160. [764.] Causes for which divorce may be granted. Divorces 
may be granted by the superior court on application of the party injured, 
for the following causes : 

I. When the consent to the marriage of the party applying for the di- 
vorce was obtained by force or fraud, and there has been no subsequent 
- voluntary cohabitation. / 

2. For adultery on the part of the wife or the husband, when unforgiven, 
and application is made within one year after it ent come to the knowledge 
- of the party applying for divorce. 

3. Impotency. 

4. Abandonment for one year. 

5. Cruel treatment of either party by the other, or personal indignities 
rendering life burdensome. 

6. Habitual drunkenness of either party, or the neglect or refusal of the 
husband to make suitable provisions for his family. 

7. The imprisonment of either party in the penitentiary, if complaint is 
filed during the term of such imprisonment; and a divorce may be granted 
upon application of either party for any other cause deemed by the court 
sufficient, and the court shall be satisfied that the parties can no longer live 
together. 

8. In case of kani chronic mania or dementia of either party, having 
existed for ten years or more, the court may, in its discretion, grant a di- 
vorce.— Laws of 1891, p. 42, § 1. 

Hickman vs. Hickman, 24 P., 445; I W., 257. 


$ 1161. [765.] When marriage may be annulled. When there is any 
doubt as to the facts rendering a marriage void, either party may apply for, 
and on proof obtain, a decree of nullity of marriage.—Laws of 1893, p. 42, § 2. 


$ 1162. [766.] One year’s residence required. Any person who has 
been a resident of the territory for one year may file his or her complaint 
for a divorce or decree of nullity of marriage under oath in the district 
court of the county where he or she may reside, and like proceedings shall 
be had thereon as in civil cases.—Code of 1881, § 2002. 


§ 1163. [767.] Proof required before divorce will be granted. 
When the defendant does not answer, or answering, admits the allegations 
in the complaint, the court shall require proof before granting a divorce or 
a decree of nullity.— Code of 1881, § 2003. 


S 1164. [768.] Defendant may file cross-complaint with answer. 
The defendant may, in addition to his or her answer, file cross-complaint 
for divorce, and the court may in such case grant a divorce, if any, in 
favor of either party, or as an application of both.—Code of 1881, § 2004. 


§ 1165. [769.] Both parties deemed applying in such cases. Both 
parties shall be considered as applying for a divorce when the complaints 
of both are filed in the same action, and when the defendant, by his or 
her cross-complaint, also applies for a divorce.—LZaws of 1891, p. 42, § 3. 
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§ 1166. [770.] Court may make orders respecting property and 
children pending suit. Pending the action for divorce the court or 
judge thereof may make, and by attachment enforce, such orders for the 
disposition of the persons, property and children of the parties as may be 
deemed right and proper, and such orders relative to the expenses of such 
action as will insure to the wife an efficient preparation of her case, and 
a fair and impartial trial thereof; and on decreeing or refusing to decree 
a divorce, the court may, in its discretion, require the husband to pay all 
reasonable expenses of the wife in the prosecution or defense of the ac- 
tion when such divorce has been so granted or refused, and give judg- 
ment therefor.—Laws of 1891, P. 43, § 4. 


Prouty v. Prouty, 29 P., 1048; 4 W., 174. Thorndyke v. Thorndyke, 1 W. T., 
175. 
$ 1167. [771.] What decree shall contain. In granting a divorce 
the court shall also make such disposition of the property of the parties 
as shall appear just and equitable, having regard to the respective merits 
of the parties, and to the condition in which they will be left by such- 
divorce, and to the party through whom the property was acquired, and 
to the burdens imposed upon it for the benefit of the children, and shall 
make provision for the guardianship, custody, and support and education 
of the minor children of such marriage.-~Laws of 1891, P. 43, § 5. 


Webster v. Webster, 2 W., 417; 26 P., 864. Fields v. Fields, 2 W., 441; 27 P., 
267. Lee v. Lee, 3 W., 236; 28 P., 355. State v. Sachs, 3 W., 371; 29 P., 
204. 


$ 1168. [772.] Marriage dissolved as to both parties. Whenever 
judgment of divorce from the bonds of matrimony is granted by the 
courts in this state, the court shall order a full and complete dissolution of 
the marriage as to both parties.—Laws of 1891, p. 43, § 6. 
Smith v. Fife, 30 P., 1059; 4 W., 702. 
Nore: The last part of this section of the law of 1891, is omitted as it is super- 
ceded by the act of 1893. See § 1173. 


§ 1169. [773.] Name of woman may be changed. In all actions for 
divorce, if a divorce be granted, the court may, for just and reasonable 
cause, Change the name of the female, who shall thereafter be known and 
called by such name as the court shall in its order or decree are — Laws 


of 1891, P. 43, $ 7- 


§ 1170. [774.] Prosecuting attorney must defend uncontested 
cases. Whienever a complaint for divorce remains undefended, it shall be 
the duty of the prosecuting attorney to resist such complaint, but no pros- 
ecuting attorney shall be employed in or allowed to conduct any action for 
a divorce on the part of the plaintiff or applicant in the courts of this state; 
nor shall any prosecuting attorney be allowed to resist a complaint for di- 
vorce in those cases where the defendant does not appear or appearing ad- 
mits the allegations of the complaint, if the attorney for the applicant is a 
partner of such prosecuting attorney in the practice of law or keeps his of- 
fice with such prosecuting attorney ; but in all such cases the court or 
judge before whom the case is to be heard shall appoint an attorney to re- 
sist the complaint, who shall be entitled to the compensation allowed by 
law to prosecuting attorneys in such cases.—Laws of 1891, P. 43, § 8. 


§ 1171. [775.] Appeal—Trial de novo in supreme court. In all in- 
stances where a district court shall grant a divorce, it shall be for cause dis- 
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tinctly stated in the complaint, and proved and found by the court, and the 
court shall state the facts found, upon which the decree is rendered; and 
when either party shall signify a desire to appeal from any of the orders of 
the court, in the disposition of the property, or of the children, the court 
shall certify the evidence adduced on the trial, and the supreme court shall 
be possessed of the whole case as fully as the district court was, and may 
reverse, modify or affirm said judgment according to the real merits of the 
case.—Code of 1881, § 2011. 
Proucy vs. Prouty, 29 P., 1049; 4 W., 174. 


S 1172. [776.] No jury allowed. The practice in civil actions shall 
govern all proceedings in the trial of actions for divorce, except that trial 
by jury is dispensed with.—Laws of 1891, p. 44, § 9. 

Prouty v. Prouty, 29 P., 1049; 4 W., 174. 


S 1173. Marriages within six months after decree void. When- 
ever a judgment or decree of divorce from the bonds of matrimony is 
granted by the courts in this state, neither party thereto shall be capable 
of contracting marriage with a third person until the period in which an 
appeal may be taken has expired ; and in case an appeal is taken then 
neither party shall intermarry with a third person until the cause has 
been fully determined ; and it shall be unlawful for any divorced person to 
intermarry with any third person within six months from the date of the 
entry of the judgment or decree granting the divorce, or in case an ap- 
peal is taken it shall be unlawful to contract such marriage until judg- 
ment be rendered on said appeal in the supreme court. All marriages 
contracted in violation of the provisions of this section, whether con- 
within or without this state, shall be void.—Zaws of 1893, P. 225, 

I. | 

S 1174. Decree must prohibit marriage within six months— Con- 
tempt. Whenever judgment or decree of divorce from the. bonds of 
matrimony is granted by any court in this state, such judgment or decree 
shall expressly prohibit the plaintiff and defendant named therein from 
contracting any marriage with third parties within the period of six 
months from the date of the entry of such judgment or decree, and in 
case either party to said decree re-marry within said period, he or she 
shall be deemed guilty of contempt of the court granting such judgment 
or decree, and shall be proceeded against and punished in like manner as 
in other cases of contempt of court.—Laws of 1893, p. 226, 2. 


§ 1175. Prosecuting attorney to bring contempt proceedings. It 
shall be the duty of the prosecuting attorney of each county to prosecute 
for contempt any person violating the provisions of any decree mentioned 
in the last section rendered by any superior court of his county.—Laz's 


of 1893, p. 226, § 3. 


CHAPTER XC. 
ADOPTION OF CHILDREN. 


1176. Any inhabitant may petition for leave ¢ 1178. Court must be satisfied of petitioner's 
to adopt. ability—Change of name. 
¢1177. When wife to be examined separately. 3 1179. Natural parents no further legal rights 
—Property qualification. 


§ 1176. [1418.*] Any inhabitant may petition for leave to adopt. 
Any inhabitant of this territory, not married, or any husband and wife, 
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jointly, may petition the probate court of their proper county, for leave 
to adopt a minor child, not theirs by birth, and for a change of name of 
said child; but a written consent must be given to such adoption by the 
child, if of the age of fourteen years, and by each of his or her living 
parents, who is not hopelessly insane or a confirmed drunkard. If there 
be no such parents, or if the parent be unknown, or shall have aban- 
doned such child, or if such parents, or either of them, are hopelessly in- 
sane, or a confirmed drunkard, then, by the legal guardian ; if there be 
no such guardian, then by a discreet and suitable person, appointed by 
said court to act in the proceedings as the next friend of such child: Pro- 
vided, however, That, if the parents are living separate and apart, the con- 
sent of both is not required, but such consent may be given by the parent 
having the care, custody and control of such child. — Code of 188r, 


S 1667. 


§ 1177. [1419.*] When wife to be examined separately. That, if 
the petition be filed by husband and wife, the court shall examine the 
wife separate and apart from her husband, and shall refuse leave for such 
adoption, unless the court shall be satisfied, from such examination, that 
the wife, of her own free will and accord desires such adoption.—Code of 
1881, § 1668. 


§ 1178. [1420.*] Court must be satisfied of petitioner’s ability— 
Change of name. That, upon the compliance with the foregoing provis- 
ions, if the court shall be satisfied of the ability of the petitioner, or peti- 
tioners, to bring up and educate the child properly, having reference to 
the degree and condition of the child’s parents, and shall be satisfied of 
the fitness and propriety of such adoption, the court shall make an order 
setting forth the facts, and declaring that, from that date, such child, to 
all legal intents and purposes, is the child of the petitioner or petitioners, 
and that the name of the child is thereby changed.—Code of 1881, § 1669. 


$ 1179. peo Natural parents no further legal rights—Prop- 
erty qualification. That by such order the natural parents shall be di- 
vested of all legal rights and obligations in respect to such child, and the 
child shall be free from all legal obligations of obedience and mainten- 
ance in respect to them, and shall be, to all intents and purposes, the 
child and legal heir of his or her adopter or adopters, entitled to all the 
rights and privileges and subject to all the obligations of a child of the 
adopter or adopters begotten in lawful wedlock: Provided, That on the de- 
cease of parents who have adopted a child or children under this act and 
the subsequent decease of such child or children without issue, the prop- 
erty of such adopting parents shall descend to their next of kin, and not 
to the next of kin of such adopted child or children.—Code of 1881, § 1670. 


CHAPTER XCI. 


CHANGE OF PERSON’S NAME. 
3 1180. Change of name. 

§ 1180. [777.] Change of name. Any person desiring a change of 
his name or that of his child or ward, may apply therefor to the district 
court of the county in which he resides, by petition setting forth the rea- 
sons for such change; thereupon such court in its discretion may order a 
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change of the name and thenceforth the new name shall be in place of 
the former.—Code of 1981, § 635. 


CHAPTER XCII. 


BASTARDY PROCEEDINGS. 
#1181. Complaint in bastardy—Who may #1185. Prosecuting attorney shall act. 


make. é 1186. Issue to be “guilty” or ‘not guilty.” 
ĝ 1182. The clerk shall cause notice to be given. 21187. If guilty charged with maintenance as 
ĝ 1183. Lien upon accused's property—For ordered by court. 

what purpose. ¢ 1188. Thecourt has full power to change or- 
@ 1184. Judge may order attachment without ders, etc. 


bond—Recvocation of the same. 


§ 1181. [2375.*] Complaint in bastardy—Who may make. When 
any woman residing in any county of the territory 1s delivered of a bas- 
tard child, or is pregnant with a child, which, if born alive will be a bas- 
tard, complaint may be made in wniting by any person to the district 
court of the county where she resides, stating that fact, and charging the 
proper person with being the father thereof. The proceeding shall be 
entitled in the name of the territory against the accused as defendant.— 
Code of 1881, § 1214. 


§ 1182. [2376.*] The clerk shall cause notice to be given. 
Upon the filing of the complaint, the clerk shall cause notice to be 
given to the person so charged as in an ordinary action.—Code of 1881, § 
1215. 


: § 1183. [2377.*] Lien upon accused’s property, for what purpose. 
From the time of the filing of such complaint, a lien shall be created upon 
the real property of the accused in the county where the action is pending, 
for the payment of any money and the performance of any order adjudged 
by the proper court: Provided, That no lien shall attach, until notice of 
the pendency of the action is filed in the auditor’s office of the county 
where the real property is situated.—Code of 1881, § 1216. 


§ 1184. [2378.*] Judge may order attachment without bond—Re- 
vocation of the same. If the complaint is verified the district judge 
may order an attachment to issue thereon without bond, which order shall 
specify the amount of property to be seized under the attachment, and may 
be revoked at any time by such judge or the district court, on a showing 
made to either for a revocation of the same, and on such terms as such 
court or judge may deem proper in the premises.—Code of 1881, § 1217. 


S 1185. [2379.*] Prosecuting attorney shall act. The prosecuting 
attorney, on being notified of the facts, shall prosecute the matter in be- 
half of the complainant.— Code of 1881, § 1218. 


$ 1186. [2380.*] Issue to be “guilty ” or “not guilty.” » The issue 
on the trial shall be ‘‘guilty’’ or *‘ not guilty,’’ and shall be tried as an or- 
dinary action.—Code of 1881, § 1219. 


§ 1187. [2381.*] If guilty, charged with maintenance as ordered 
by court. If the accused be found guilty, he shall be charged with the 
maintenance of the child in such sum or sums, and in such mannar as the 
court shall direct, and with the costs of the suit; and the clerk may issue 
execution for any sum ordered, to be paid immediately, and afterwards, 


-c c 
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from time to time, as it shall be required to compel compliance with the 
order of the court.—Code of 1881, § 1220. 


$ 1188. [2382.*] The court has full power to change orders, etc. 
The court may, at any time, enlarge, diminish or vacate any order or 
judgment rendered in the proceeding herein contemplated, on such notice 
to the defendant as the court or judge may prescribe.—Code of 1881, § 1221. 
Notre: This chapter is a part of the Criminal Procedure act of 1881,—a part of 


chapter xciv. of the code of 1881; but it relates chiefly to civil actions and 
is therefore inserted here. 


CHAPTER XCIII. 


DRUNKARDS. 
¢ 1189. Amy person may make complaint. ¢ 1193. Fees same as in other actions. 
g 1190. When a person may be adjudged a ¢ 1194. Person selling liquors to drunkards lia- 
drunkard. ble toaction. 
@ 1191. Any member of the family may make 3 1195. Petition of reformed drunkard for can- 
complaint or justice of the peace cer- cellation of order. 


tify. 
@ 1192. Ten days summons to dcfendant— 
Court to declare person a drunkard. 

§ 1189. [2522.] Any person may make complaint. [Any person 
may make complaint of any person addicted to the excessive use of intox- 
icating liquors, to the probate judge in the county wherein such person 
so addicted resides, that the person complained of is a habitual drunk- 
ard, and that in consequence thereof such person is squandering his or 
her earnings or property, or that he or she neglects his or her business, 
or that such person abuses or maltreats his or her family, which com- 
plaint must be verified by the oath of the complainant to the effect that 
the same is true. |—Code of 1881, § 1671. 


Š 1190. [2523.] When a person may be adjudged a drunkard. Any 
person addicted to the use of intoxicating liquors may, upon complaint 
thereof, or upon certificate of a justice of the peace, as hereinafter pro- 
vided, be adjudged a habitual drunkard.—Laws of 1883, p. 32, $ 1. 


S r1rgt. [2524.*] Any member of the family may make complaint, 
or justice of peace certify. Either the father, husband, mother, wife, 
son or daughter of any person addicted to the excessive use of intoxicat- 
ing liquors, or any person in the interest of the relative aggrieved or of 
the general public, may make complaint to the probate judge of the county 
wherein such person, so addicted, resides, that the person complained of is 
a habitual drunkard, and that, in consequence thereof, such person is 
sqaundering his earnings or property, or that he neglects his business, or 
that he abuses or maltreats his family, which complaint must be verified 
by the oath of the complainant to the effect that the same is true. And 
every justice of the peace in whose court any person shall have been con- 
victed twice on a charge of being drunk, or drunk and disorderly, shall 
certify to the probate judge of the county in which he resides, that said 
person has thus twice been convicted.—Laws of 1883, P. 32, § 2. 


§ 1192. [2525.*] Ten days’ summons to defendant—-Court to de- 
clare person.a drunkard. Upon filing of the complaint, duly verified, 
the probate judge shall cause a copy thereof to be served upon the accused 
forthwith and shall summon him to appear and answer, giving at least ten 
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days’ notice; and if, upon the hearing of the evidence, the allegations of 
the complaint are sustained, or upon filing a certificate of a justice of the 
peace, as above provided, such judge shall, in open court, declare the ac- 
cused to be a habitual drunkard, and shall cause the proceeding to be 
entered in full upon the records of the court.—Laws of 1883, p. 32, $ 3. 


§ 1193. [2526.] Fees same as in other actions. The same fees shall 
be allowed to the probate judge, justice of the peace, and the sheriff or 
constable, in all proceedings under the foregoing sections of this act, as are 
allowed by law for like processes and services, and like fees for witnesses, 
as in civil cases before justice of the peace ; and if the complaint is not sus- 
tained, the person making the complaint shall pay the costs ; and in case 
the complaint is sustained, the person accused shall pay the costs.—-Code of 


1883, P. 33, § 4. 

§ 1194. [2528.*] Person selling liquor to drunkard liable to action. 
Any person who shall be injured in person or property or means of sup- 
port, by any habitual drunkard, as defined by this act, while in a state of 
intoxication, ur in consequence of such intoxication, shall have a right of 
action in his or her own name, severally or jointly, against any person or 
persons who shall, by selling or giving intoxicating liquors to such habitual 
drunkard, have caused his intoxication in whole or in part, and such per- 
son selling or giving such intoxicating liquors as aforesaid, shall be liable 
severally or jointly for all damages sustained, and the same may be recov- 
ered in a civil action. A married woman may bring such action in her 
own name, and all damages recovered by her shall inure to her separate 
use, and all damages recovered by a minor under this act shall be paid 
either to such minor or to such person in trust for him or her, as the court 
may direct.—Code of 1881, § 1675. 


§ 1195. [2530.*] Petition of reformed drunkard for cancellation of 
order. Any person so declared to be a habitual drunkard may, at any 
time after the expiration of two years from the time he was so declared to 
be such, by petition addressed to the judge of the court in which he was: 
so adjudged, have a hearing in such court, upon a day which shall be by 
such court set, which day shall not be more than ten days after the filing 
of such petition in such court, which petition may contain a statement of 
facts tending to show the improved condition and habits of such petitioner 
and to establish his character for sobriety, and a prayer that the order on 
record so declaring him to be such habitual drunkard be vacated and he be 
released from the effects thereof ; which petition shall be duly verified by 
the petitioner. And if upon the hearing of such petition and the evidence 
in support thereof it appear to the judge that such petitioner 1s entitled to 
have such record vacated and be so released then he shall make an order so 
declaring that such record be vacated and annulled and that the petitioner 
be thereafter released from the effects thereof.—Code of 1881, § 1677. 


Norte : This chapter is a part of the Probate Practice Act of 1881, Chapter 
CXIII.; of the Code of 188r. 


CHAPTER XCIV. 
CONTESTING ELECTIONS. 


ĝ 1196. Any elector may contest—Cause for g 1198. Malconduct shall not annul unless the 
contesting. result be changed. 

¢ 1197. Malconduct of judges—When sufficient ¢ 1199. When illegal votes shall set aside an 
to annul. election. 
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ĝ 1200. 
ĝ 1201. 


@ 1202. 
ĝ 1203. 


$ 1204. 
ĝ 1205. 


ĝ 1206. 


@ 1207. 


CONTESTING ELECTIONS 


No person but an elector shall contest. 

Elector must file written statement 
within ten days—Contents. 

List of illegal votes to be furnished 
three days previous to trial. 

Want of form not sufficient to reject 
statement. 

How trial shall be conducted. 

Citation to be served to party whose 
right is contested. 

Witnesses compelled to attend if sum- 
moned. 

After hearing the court shall pronounce 


@ 1208, 
@ 1209. 
ĝ 1210, 
@ 1211. 
$ 1212. 


ĝ 1213. 
@ 1214. 


Part I 


Court may declare other persons 
elected. 

Fees collected from unsuccessful par- 
ties. 

If dismissed for insufficiency, contest- 
ant liable for cost. 

Costs allowed contestant when election 
is annulled. 

Each party liable for costs created by 
himself. 

Aggrieved parties may appeal 

When election is annulled, certificate 


' is void. 


judgment. 


S 1196. [427.*] Any elector may contest—Oauses for contesting. 
Any elector of the proper county may contest the right of any person de- 


_Clared duly elected to an office to be exercised, in and for such county ; 


and also any elector of a precinct may contest the right of any person de- 
clared duly elected te any office in and for such precinct. Such contest 
may be made for any of the following causes : 

os ie mal-conduct on the part of the board of judges or any member 
thereoi. 

2. When the person whose right to office is contested, was not, at the 
time of election, eligible to such office. 

3. When the person whose right is contested shall have been previous to 
such election convicted of an infamous crime, by any court of competent 
jurisdiction, such conviction not having been reversed nor such person re- 
lieved from the legal infamy of such conviction. 

4. When the person whose right is contested has given to any elector or 
inspector, judge or clerk of the election, any bribe or reward, or shall have 
offered any such bribe or reward for the purpose of procuring his election. 

5. On account of illegal votes.—Code of 1881, § 3105. 


§ 1197. [428.*] Malconduct of judges—When sufficient to annul. 
No irregularity or improper conduct in the proceedings of the board of 
judges or any one of them shall be construed to amount to such malcon- 
duct as to annul or set aside any election, unless the irregularity or 1m- 
proper conduct shall have been such as to procure the person whose right 
to the office may be contested, to be declared duly elected when he had 
not received the highest number of legal votes.—Code of 1881, § 3106. 


$ 1198. [429.*] Malconduct shall not annul unless the result be 
changed. When any election held for an office exercised in and for a 
county is contested on account of any malconduct on the part of the board 
of judges of any precinct election, or any member thereof, the election 
shall not be annulled and set aside upon any proof thereof, unless the re- 
jection of the vote of such precinct or precincts shall change the result as 
to such office in the remaining vote of the county. —Code of 1881, § 3107. 


§ 1199. [430.*] When illegal votes shall set aside an election. 
Nothing in the fifth ground of contest, specified in section 3105 [1196] 
shall be so construed as to authorize an election to be set aside on account 
of illegal votes, unless it shall appear that an amount of illegal votes has 
been given to the person whose right to the office is contested, which, if 
taken from him would reduce the number of his legal votes below the num- 
ber of votes given to some other person, for the same office, after deducting 
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therefrom the illegal votes which may be shown to have been given to such 
other person.—Code of 1881, § 3108. | 


§ 1200. [431.*] No person but an elector shall contest. No person 
shall be competent to contest an election unless he is a qualified elector of 
the district, county or precinct, as the case may be, in which the office is 
to be exercised.—Code of 1881, § 3109. 


§ 1201. [432.*] Elector must file written statement within ten 
days—Contents. When any such elector shall choose to contest the 
right of any person declared duly elected to such office, he shall within 
ten days after such person shall have been declared elected to such office, 
file with the clerk of the court for the district having jurisdiction, a writ- 
ten statement setting forth specifically : 

1. The name of the party contesting such election and that he is a 
qualified elector of the district, county or precinct, as the case may be in 
jj such election was held ; 

. The name of the person whose right to the office is contested ; 

"i The office ; 

4. The particular cause or causes of such contest, which statement 
shall be verified by the afhdavit of the contesting party that the matters 
and things therein contained are true as he verily believes.—Code of 1881, 


§ 3110. 


§ 1202. [433.*] List of illegal votes to be furnished three days 
previous to trial. When the reception of illegal votes is alleged as a 
cause of contest, it shall be sufficient to state generally that illegal votes 
were cast, which, if given to the person whose election is contested in the 
specified precinct or precincts, will, if taken from him reduce the number 
of his legal votes below the number of legal votes given to some other per- 
son for the same office; but no testimony shall be received of any illegal 
votes unless the party contesting such election shall deliver to the oppo- 
site party, at least three days before such trial, a written list of the num- 
ber of illegal votes and by whom given, which he intends to prove on 
such trial and no testimony shall be received of any illegal votes, except 
such as are specified in such list.— Code of 1881, § 3111. 


$ 1203. [434.*] Want of form not sufficient to reject statement. 
No statement of the cause of contest shall be rejected, nor the proceedings 
thereon dismissed by any court before which such contest may be brought 
for trial, for want of form, if the particular cause or causes of contest 
shall be alleged with such certainty, as will sufficiently advise the defend- 
ant of the particular proceedings, or cause for which such election is con- 
tested.— Code of 1881, § 3112. 


§ 1204. [435.*] How trial shall be dirit Upon such state- 
ment being filed it shall be the duty of the clerk to inform the judge of 
the district court who may give notice and order a special term of said 
court, to be held at the usual place of holding said court, on some day to 
be named by him, not less than ten nor more than twenty days from the 
date of such notice, to hear and determine such contested election : Pvo- 
vided, That if no special term is called, such contest shall be determined 
at the first regular term of said court after such statement is filed.— Code 


of 1881, 3113. 
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§ 1205. [436.*] Citation to be served to party whose right is con- 
tested. The clerk of said court shall also at the time issue a citation, 
for the person whose right to the office is contested, to appear at the time 
and place specified in said notice, which citation shall be delivered to 
the sheriff, or constable, and be served upon the party in person, or if he 
cannot be found, by leaving a copy thereof at the house where he last 
resided.-— Code of 1881, § 3114. 


§ 1206. [437.*] Witnesses compelled to attend if summoned. The 
said clerk shall issue subpoenas for witnesses in such contested election, at 
the request of either party, which shall be served by the sheriff or con- 
stable, as other subpcenas, and the district court shall have full power to 
issue attachments to compel the attendance of witnesses who shall have 
been duly subpoenaed to attend, if they fail to do so.—Code of 1881, § 
3115. : 

§ 1207. [438.*] After hearing the court shall pronounce judg- 
ment. Said court shall meet at the time and place designated to de- 
termine such contested election, by the rules of law and evidence govern-. 
ing the determination of questions of law and fact, so far as the same 
may be applicable, and may dismiss the proceedings, if the statement of 
the cause or causes of contest is insufficient, or for want of prosecution. 
After hearing the proofs and allegations of the parties, the court shall 
pronounce judgment in the premises, either confirming or annulling and 
setting aside such election, according to the law and right of the case.— 
Code of 1881, § 3116. 


S 1208. [439.*] Court may declare other person elected. If in 
any such case it shall appear that another person than the one returned, 
has the highest number of legal votes, said court shall declare such per- 
son duly elected.—Code of 1881, § 3117. 


$ 1209. Fees collected from unsuccessful parties. The judge, 
clerk, sheriff, or constable and witnesses, shall receive respectively the 
same fees from the party against whom judgment is given, as are allowed 
for similar service in the district court.—Code of 1881, § 3118. 


S 1210. [440.*] If dismissed for insufficiency, contestant liable for 
costs. If the proceedings are dismissed for insufficiency, want of prose- 
cution, or the election is by the court confirmed, judgment shall be ren- 
dered against the party contesting such election, for costs, in favor of the 
party whose election was contested.—Code of 1881, § 3119. 


§ 1211. [441.*] Costs allowed contestant where election is an- 
nulled. If such election is annulled, and set aside, judgment for costs 
shall be rendered against the party whose election was contested, 1n favor 
of the party contesting the same.—Code of 1881, § 3120. 


§ 1212. Bach party liable for the costs created by himself. Each 
party shall be liable for the costs created by himself, to the officers and 
witnesses entitled thereto, which may be collected in the same manner in 
which similar costs are collected, in the district court.—Code of 1881, § 
3121. 

§ 1213. [442.*] Aggrieved parties may appeal. Either party, feeling 
himself aggrieved by the judgment of said court, may appeal therefrom 
to the supreme court, as in other cases of appeal thereto.—Code of 1881, 


S 3122. 
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§ 1214. [443.*] When election annulled, certificate is void. W hen- 
ever an election shall be annulled, and set aside, by the judgment of the 
district court, when no appeal has been taken therefrom within ten days, 
such certificate or commission, if any [have] [4as] been issued, shall be 
thereby rendered void.—Code of 1831, § 3123. 


~ 
CHAPTER XCV. 
CONTEMPTS AND THEIR PUNISHMENT. 


2 1215. Contempts of court enumerated. ¢ 1222. Return of warrant court to investigate 
1216. Punishment not to exceed three hun- charges. 

dred dollars fine orsix months im- ĝ 1223. Judgment. 

prisonment. ¢ 1224. Party injured by contempt may be in- 
21217. Contempts in court punished sum- demnified. 

marily ¢ 1225. Party may be imprisoned until he 
ĝ 1218. Order to show cause or warrant of obeys order of court. \ 

arrest. ĝ 1226. Offender may be indicted for same 

2 1219. If offender in custody, officer must pro- offense. 

duce him. ĝ 1227. Alias warrant—Prosecution on bond. 
21220. State and relator to be co-plaintiffs. g 1228. Appeal—No stay of proceedings. 
§ 1221. Contents of warrant of arrest—How 

executed. 


§ 1215. [778.] Contempts of court enumerated. The following 
acts or omissions, in respect to a court of justice or proceedings therein, 
are deemed to be contempts of court: 

1. Disorderly, contemptuous or insolent behavior toward the judge 
while holding the court, tending to impair its authority, or to interrupt the 
due course of a trial or other judicial proceedings. 

2. A breach of the peace, boisterous conduct or violent disturbance 
tending to interrupt the due course of atrial or other judicial proceeding. 

3. Misbehavior in office or other willful neglect or violation of duty by 
an attorney, clerk, sheriff or other person appointed or selected to perform 
a judicial or ministerial service. 

4. Deceit, abuse of the process or proceedings of the court by a party to 
an action, suit or special proceeding. 

5. Disobedience of any lawful judgment, decree, order or process of the 
court. 

6. Assuming to be an attorney or other officer of the court, and acting 
as such without authority in a particular instance. 

7. Rescuing any person or property in the lawful custody of an officer, 
held by such officer under an order or process of such court. 

8. Unlawifully detaining a witness or party to an action, suit or proceed- 
ing, while going to, remaining at or returning from the court where the 
same is for trial. 

9. Any other unlawful interference with the process or proceedings of a 
court. 

10. Disobedience of a subpoena duly served, or refusing to be sworn or 
answer as a witness. 

11. When summoned as a juror in a court, improperly conversing with 
a party to an action, suit or proceeding to be tried at such court, or with 
any other person in relation to the merits of such action, suit or proceeding, 
or receiving a communication from a party or other person in respect to it, 
without immediately disclosing the same to the court. 

12. Disobedience by an inferior tribunal, magistrate or officer, of the 
lawful judgment, decree, order or process of a superior court, or proceed- 
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ing in an action, suit or proceeding, contrary to law, after such action, suit 
or proceeding shall have been removed from the jurisdiction of such in- 
ferior tribunal, magistrate or officer.—Code of 1881, § 725. 


State v. Sachs, 30 P., 503; 3 W., 496. 


§ 1216. [779.] Punishment not to exceed three hundred dollars 
fine or six months imprisonment. Every court of justice, and every 
judicial officer has power to punish contempt by fine or imprisonment, or 
both. But such fine shall not exceed three hundred dollars, nor the im- 
prisonment six months; and when the contempt is not of those mentioned 
in subdivisions one and two of the last section, 1t must appear that the right 
or remedy of a party to an action, suit or proceeding was defeated or preju- 
diced thereby, before the contempt can be punished otherwise than by a 
fine not exceeding one hundred dollars.—Code of 1881, $ 726. 


§ 1217. [780.] Contempts in court punished summarily. When a 
contempt is committed in the immediate view and presence of the court or 
officer, it may be punished summarily, for which an order must be made 
reciting the facts as occurring in such immediate view and presence, deter- 
mining that the person proceeded against is thereby guilty of contempt, 
and that he be punished as therein prescribed.—Code of 1881, § 727. 


§ 1218. [781.] Order to show cause or warrant of arrest. In cases 
other than those mentioned in the preceding section, before any proceed- 
ings can be taken therein, the facts constituting the contempt must be 
shown by an afhdavit presented to the court or judicial officer, and there- 
upon such court or officer may either make an order upon the person 
charged to show cause why he should not be arrested to answer, or issue a 
warrant of arrest to bring such person to answer in the first instance.— 
Code of 1881, § 728. 


§ 1219. [782.] If offender in custody officer must produce him. 
If the party charged be in custody of an officer by virtue of a legal order 
or process, civil or criminal, except upon a sentence for a felony, an order 
may be made for the production of such person by the officer having him 
in custody that he may answer, and he shall thereupon be produced and 
held until an order be made for his disposal.—Code of 1881, 729. 


§ 1220. [783.] State and relator to be co-plaintiffs. Inthe proceed- 
ing for a contempt, the territory is the plaintiff. In all cases of public 
interest, the proceeding may be prosecuted by the district attorney on be- 
half of the territory, and in all cases where the proceeding is commenced 
upon the relation of a private party, such party shall be deemed a co- 
plaintiff with the territory.—Code of 1881, § 730. 


State v. Milligan, 29 P., 763; 4 W., 29. 


§ 1221. [784.] Contents of warrant of arrest—How executed. 
Whenever a warrant of arrest is issued pursuant to this chapter, the court 
or judicial officer shall direct therein whether the person charged may be 
let to bail for his appearance upon the warrant, or detained in custody 
without bail, and if he may be bailed, the amount in which he may be let 
to bail. Upon executing the warrant of arrest, the sheriff must keep the 
person in actual custody, bring him before the court or judicial officer and 
detain him until an order be made in the premises, unless the person ar- 
rested execute and deliver to the sheriff, at any time before the return day 
of the warrant, a bond with two sufhcient sureties, to the effect that he will 
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appear on such return day and abide the order or judgment of the court 
or officer thereupon.—Code of 1881, § 731. 


§ 1222. [785.] Return of warrant—Court to investigate charges. 
The sheriff shall return the warrant of arrest and the bond, if any, given 
him by the defendant, by the return day therein specified. When the de- 
fendant has been brought up or appeared, the court or judicial officer shall 
proceed to investigate the charge by examining such defendant and wit- 
nesses for or against him, for which an adjournment may be had from time 
to time, if necessary.—Code of 1881, § 732. 


§ 1223. [786.] Judgment. Upon the evidence so taken, the court or 
judicial officer shall determine whether or not the defendant is guilty of the 
contempt charged; and if it be determined that he 1s so guilty, shall sen- 
tence him to be punished as provided in this chapter.—Code of 1881, § 733. 


§ 1224. [787.] Party injured by contempt may be indemnified. If 
any loss or injury to a party in an action, suit or proceeding prejudicial to 
his rights therein, have been caused by the contempt, the court or judicial 
officer, in addition to the punishment imposed for the contempt, may give 
judgment that the party aggrieved recover of the defendant a sum of money 
sufficient to indemnify him, and to satisfy his costs and disbursements, 
which judgment, and the acceptance of the amount thereof, is a bar to any 
action, suit or proceeding by the aggrieved party for such loss or injury. — 
Code of 1881, § 734. 


§ 1225. [788.] Party may be imprisoned until he obeys order of 
court. When the contempt consists in the omission or refusal to perform 
an act which is yet in the power of the defendant to perform, he may be 
imprisoned until he shall have performed it, and in such case the act must 
be specified in the warrant of commitment.—Code of 1881, § 735. 


§ 1226. [789.] Offender may be indicted for same offense. Per- 
sons proceeded against according to the provisions of this chapter, are also 
liable to indictment for the same misconduct, if 1t be an indictable offense, 
but the court before which a conviction is had on the indictment, in passing 
sentence shall take into consideration the punishment before inflicted.— 
Code of 1881, § 736. 


§ 1227. [790.] Alias warrant—Prosecution on bond. When the 
warrant of arrest has been returned served, if the defendant do not appear 
on the return day, the court or judicial officer may issue another warrant 
of arrest, or may order the bond to be prosecuted, or both. If the bond be 
prosecuted and the aggrieved party join in the action, and the sum speci- 
fied therein be recovered, so much thereof as will compensate such party 
for the loss or injury sustained by reason of the misconduct for which the 
warrant was issued shall be deemed to be recovered for such party exclu- 
sively.—Code of 1881, § 737. 


$ 1228. [791.] Appeal—No stay of proceedings. Either party to a 
judgment in a proceeding for a contempt may appeal therefrom in like 
manner and with like effect as from judgment in an action, but such appeal 
shall not have the effect to stay the proceedings in any other action, suit or 
proceeding, or upon any judgment, decree or order therein, concerning 
which, or wherein such contempt was committed. Contempts of justices’ 
courts are punishable in the manner specially provided for in the ‘‘ act re- 
lating to justices of the peace and to their practice and jurisdiction.’’—Code 
of 1881, § 738. 
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CHAPTER XCVI. 
MECHANICS’ AND MATERIALMEN’S LIENS. 


ĝ 1229. Upon what given—Agent— Railroad ¢ 1240. How owner may prevent lien from at- 
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2 1230. Land subject to lien—Owner’s interest @ 1241. Extent of contractor’s lien—Adjust- 
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ĝ 1231. Lien for improvement of premises, ĝ 1242. Enforced by civil action—Parties. 
streets, etc. $ 1243. Rank of liens—Attorney’s fees. 

#1232. Lien tohave preference. ¢ 1244. Personal action not affected. 

ĝ 1233. Lien claims must be filed within ninety $ 1245. Taking note, etc., not todischarge lien. 
days. ¢ 1246. Material furnished not subject to exe- 
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ĝ 1235. Several claimants may join. $ 1247. Community interest subject to lien. 

@ 1236. Record of liens in auditor's office. @ 1248. Property may be sold separate from 

ĝ 1237. Lien or right to lien is assignable. land. 

ĝ 1238. Liens on separate properties must be $ 1249. Liberal construction. 
segregated. ĝ 1250. Saving and repealing clause. 

@ 1239. Action must be begun within eight 


§ 1229. Upon what given—Agent—Railroad companies. 


months and prosecuted to judgment 
within two years. 


Every 


person performing labor upon or furnishing material to be used in the con- 
struction, alteration or repair of any mining claim, building, wharf, bridge, 
ditch, dyke, flume, tunnel, fence, machinery, railroad, street railway, wagon 
road, aqueduct to create hydraulic power or any other structure, or who 
performs labor in any mine or mining claim or stone quarry, has a lien upon 
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the same for the labor performed or materials furnished by each, respec- 
tively, whether performed or furnished at the instance of the owner of the 
property subject to the lien, or his agent; and every contractor, subcon- 
tractor, architect, builder or person having charge of the construction, al- 
teration or repair of any property subject to the lien as aforesaid, shall be 
held to be the agent of the owner for the purposes of the establishment of 
the lien created by this act: Provided, That whenever any railroad com- 
pany shall contract with any person for the construction of its road, or any 
part thereof, such railroad company shall take from the person with whom 
such contract 1s made a good and sufficient bond, conditioned that such 
person shall pay all laborers, mechanics and material men, and persons 
who supply such contractors with provisions, all just dues to such persons 
or to any person to whom any part of such work is given, incurred in car- 
rying on such work, which bond shall be filed by. such railroad company 
in the office of the county auditor in each county in which any part of such 
work is situated. And if any such railroad company shall fail to take such 
bond, such railroad company shall be liable to the persons herein men- 
tioned to the full extent of all such debts so contracted by such contractor. 
—Laws of 1893, P. 32, § I. 
Whittier v. Puget Sound L. T. & B. Co., 30 P., 1094; 4 W., 666. Wheeler v. 
Ralph, 30 P., 709; 4 W., 617. Nelson v. Clerf, 30 P., 716; 4 W., 405. Stet- 
son & Post Mill Co. v. McDonald, 32 P., 108. Heald v. Hodder, 32 P., 728. 
Huttig Bros. Mfg, Co. v. Denny Hotel Co., 33 P. Spokane Mfg. Co. v. 
McChesney, 21 P., 198; 1 W., 609. 


§ 1230. Land subject to lien—Owner’s interest only liable. The 
land upon which the property subject to the lien created by section one of 
this act is situated, or which is a part thereof, together with a convenient 
space about the same, or so much as may be required for the convenient 
use and occupation thereof, to be determined by the court on rendering 
judgment in a foreclosure of the lien, is also subject to the lien, if at the 
commencement of the performance of the labor or of the furnishing of the 
materials, the land belonged to the person who, in his own behalf, or who, 
through any of the persons designated in section one of this act to be the 
agent of the owner, caused the performance of the labor, or the construc- 
tion, alteration or repair of the property subject to the lien: Provided, 
That if such person own less than a fee simple in such land, then only his 
interest therein is subject to the lien.— Laws of 1893, P. 33, § 2. 


Vendome Turkish Bath Co., v. Schettler, 2 W., 457; 27 P., 76. Front Street 
Cable Ry. Co. v. Johnson, 2 W., 113; 25 P., 1080. 


§ 1231. Lien for improvement of premises, streets, etc. Any per- 
son who, at the request of the owner of any real property, his agent, con- 
tractor or subcontractor, clears, grades, fills in or otherwise improves the 
same, or any street or road in front of, or adjoining the same, has a lien 
upon such real property for the labor performed, or the materials furnished 
for such purposes.—Laws of 1893, P. 33, § 3. 


§ 1232. Lien to have preference. The liens created by this act are 
preferred to any lien, mortgage or other incumbrance which may attach 
subsequently to the time of the commencement of the performance of the 
labor, or the furnishing of the materials for which the right of lien is 
given by this act, and are also preferred to any lien, mortgage or other in- 
cumbrance which may have attached previously to that time, and which 
was not filed or recorded so as to create constructive notice of the same 
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prior to that time, and of which the lien claimant had no notice.—LZaws of 
1893, P- 33, $ 4. 


§ 1233. Lien claims must be filed within ninety days. No lien 
created by this act shall exist, and no action to enforce the same shall be 
maintained, unless within ninety days from the date of the cessation of the 
performance of such labor or of the furnishing of such materials, a claim 
for such lien shall be filed for record as hereinafter provided, in the office of 
the county auditor of the county in which the property, or some part 
thereof to be affected thereby, is situated. Such claim shall state, as 
nearly as may be, the time of the commencement and cessation of perform- 
ing the labor, or furnishing the material, the name of the person who per- 
formed the labor, or furnished the material, the name of the person by 
whom the laborer was employed (if known) or towhom the material was 
furnished, a description of the property to be charged with the lien suff- 
cient for identification, the name of the owner, or reputed owner if known, 
and if not known, that fact shall be mentioned, the amount for which the 
lien is claimed, and shall be signed by the claimant, or by some person in 
his behalf, and be verified by the oath of the claimant, or some person in 
his behalf, to the effect that the afhant believes the claim to be just; in 
case the claim shall have been assigned the name of the assignee shall be 
stated ; and such claim of lien may be amended in case of action brought 
to foreclose the same, by order of the court, as pleadings may be, in so far 
as the interests of third parties shall not be affected by such amendment. 
—Laws of 1893, P. 34, $ 5. 

Cowie v. Ahrenstedt, 1 W., 416; 25 P., 458. Warren v. Quade, 3 W., 750; 29P., 
827; Tacoma Lum. Co. v. Wilson, 3 W., 786; 29 P., 829. Tacoma Lum. Co. v. 
Kennedy, 30 P., 79; 4 W., 305. Johnson v. Harrington, 31 P., 316. Young 
v. Howell, 31 P., 629. Tacoma Lum. Co. v. Wolff, 31 P., 753. Fairhaven 
Land Co. v. Jordan, 32 P., 729. Mt. Tacoma Mfg. Co. v. Cultum, 32 P., 95. 
Stetson & Post Mill Co. v. McDonald, 32 P., 108. Heald v. Hodder, 32 P., 
728. Merchant v. Humeston, 2 W. T., 433; 7 P., 903. 

§ 1234. Form of lien notice. A claim for lien substantially in the 
following form shall be sufficient : 


eewwewnme@wmae@wewmtecaeeeeea @& Eb fw ab ap S62 ee eS ee Se ee le = et O‘ €b æ a Bae ws e ese n ese ewe Se BSB SF Se Ss SB SB € GaSe ec Si ia Cit hes,“ hs Se as aha 


Notice is hereby given that on the. 
performing labor or furnishing material) = 


commenced to perform labor (or to furnish material tobe used) upon... 
(here describe property subject to the lien) of which property the owner, 


or reputed owner, 1S_________. (or if the owner or reputed owner is not known, 
insert the word ‘‘unknown’’ ), the performance of which labor (or the 
furnishing of which material) ceased on the... day of... - that 
said labor performed (or material furnished) was of the value of 


= e m S&S Se Se 2 SS å | ‘a 


dollars, for which labor (or material) the undersigned claims a lien upon 
the property herein described for the sum of... dollars. (In case the 
is assignee of said 


Qe ep q a a @& = w@ = 


STATE OF WASHINGTON, COUNTY OF_________. 
, being sworn, says: I am the claimant (or attorney of the 
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claimant) above named; I have heard the foregoing claim read and 
know the contents thereof, and believe the same to be just. 


w a nn @ Åe å Å- -e á- ae as = i Se a es Se au ee ‘U H 
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—Laws of 1893, P. 34, $ 5- 


§ 1235. Several claimants may join. Any number of claimants 
may join in the same claim for the purpose of filing the same and enforc- 
ing their liens, but in such case the amount claimed by each original 
lienor, respectively, shall be stated: Provided, It shall not be necessary to 
insert in the notice of claim of lien provided for by this act any itemized 
statement or bill of particulars of such claim.—Laws of 1893, p. 35, § 5. 


$ 1236. Record of lien in auditor’s office. The county auditor 
must record the claims mentioned in this act in a book to be kept by him 
for that purpose, which record must be indexed as deeds and other con- 
veyances are required by law to be indexed.—Laws of 1893, p. 35, § 6. 


§ 1237. Lien or right to lien is assignable. Any lien or right of 
lien created by law and the right of action to recover therefor, shall be as- 
signable so as to vest in the assignee all rights and remedies of the as- 
signor, subject to all defenses thereto that might be made if such assign- 
ment had not been made.—Laws of 1893, P. 35, § 7. 


§ 1238. Liens on separate properties must be segregated. In every 
case in which one claim is filed against two or more separate pieces of 
property owned by the same person, or owned by two or more persons 
who jointly contracted for the labor or material for which the lien is 
claimed, the person filing such claim must designate in the claim the 
amount due him on each piece of property, otherwise the lien of such 
claim is postponed to other liens. The lien of such claim does not extend 
beyond the amount designated as against other creditors having liens up- 
on either of such pieces of property.—Laws of 1893, P. 35, § 8. 


$ 1239. Action must be begun within eight months and prosecuted. 
to judgment within two years. No lien created by this act binds the 
property subject to the lien for a longer period than eight calendar months 
after the claim has been filed unless an action be commenced in the proper 
court within that time to enforce such lien; or, if credit be given, then 
eight calendar months after the expiration of such credit; and in case 
such action be not prosecuted to judgment within two years after the com- 
mencement thereof, the court, in its discretion, may dismiss the same for 
want of prosecution, and the dismissal of such action, or a judgment ren- 
dered therein, that no lien exists, shall constitute a cancellation of the 


lien.—LZaws of 1893, P. 35, $ 9. 


Note: The following section of the old law is here inserted as there are no pro- 
visions in the new law corresponding to it, and it is thought to be still in 
force. See § 1250. 


§ 1240. [1671.*] How owner may prevent lien from attaching. 
Should the owner or owners of any land desire to prevent the lien from at- 
taching as herein provided for 1n cases where he or they have not them- 
selves contracted for the construction, alteration or repair of the works 
mentioned in section 1957, he or they may do so by giving a notice in 
writing, posted in some conspicuous place upon said land or improvement, 


* Vol. I., H.C. 
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to the effect that he or they will not be responsible for said improvement ; 
said notice to be posted within ten days after said owner or owners come to 
a knowledge of the making of said improvements. —Code of 1881, § 1965. 


§ 1241. Extent of contractor’s lien—Adjustment with owner.— 
The contractor shall be entitled to recover upon the claim filed by him only 
such amount as may be due him according to the terms of his contract, 
after deducting all claims of other parties for labor performed and materials 
furnished ; and in all cases where a claim shall be filed under this act for 
labor performed or materials furnished to any contractor, he shall defend 
any action brought thereupon at his own expense; and during the pen- 
dency of such action, the owner may withhold from the contractor the 
amouut of money for which the claim 1s filed; and in case of judgment 
against the owner or his property, upon the lien, the owner shall be entitled 
to deduct from any amount due or to become due by him to the contractor, 
the amount of the judgment and costs, and if the amount of such judg- 
ment and costs shall exceed the amount due by him to the contractor, or if 
the owner shall have settled with the contractors in full, he shall be entitled 
to recover back from the contractor the amount, including costs for which 
the lien is established in excess of any sum that may remain due from him 
to the contractor.—Laws of 1893, p. 36, § Io. 

Eisenbeis v. Wakeman, 3 W., 534; 28 P., 923. Hildebrandt v. Savage, 30 P., 
643; 32 P., 109; 4 W., 524. 

§ 1242. Enforced by civil action—Parties. The liens provided by 
this act, for which claims have been filed, may be foreclosed and enforced 
by a civil action in the court having jurisdiction ; in any action brought to 
foreclose a lien, all persons who, prior to the commencement of such action, 
have legally filed claims of liens against the same property, or any part 
thereof, shall be joined as parties, either plaintiff or defendant; and no 
person shall begin an action to foreclose a lien upon any property while a 
prior action begun to foreclose another lien on the same property is pending, 
but if not made a party plaintiff or defendant to such prior action, he may 
apply to the court to be joined as a party thereto, and his lien may be fore- 
closed in such action; and no action to foreclose a lien shall be dismissed 
at the instance of a plaintiff therein to the prejudice of another party to 
the suit who claims a lien.—Laws of 1893, p. 36, § II. 

Wash. Iron Works v. Jansen, 3 W., 584; 28 P., 1019. Fox v. Nachtsheim, 3 W., 
685; 29 P., 140. Dearborn Foundry Co. v. Augustine, 31 P., 327. Install- 
ment B. & G. Co. v. Wentworth, 25 P., 298; 1 W., 467. 


§ 1243. Rank of liens—Attorney’s fees. In every case in which 
different liens are claimed against the same property, the court, in the 
judgment, must declare the rank of such lien or class of liens, which shall 
be in the following order : 

1. All persons performing labor. 

2. All persons furnishing material. 

3. The subcontractors. 

4. The original contractors. 

And the proceeds of the sale of the property must be applied to each 
lien or class of liens in the order of its rank; and personal judgment may 
be rendered in an action brought to foreclose a lien, against any party 
personally liable for any debt for which the lien is claimed, and if the lien 
be established, the judgment shall provide for the enforcement thereof 
upon the property liable as in case of foreclosure of mortgages; and the 
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amount realized by such enforcement of the lien shall be credited upon the 
proper personal judgment, and the deficiency, if any remaining unsatisfied, 
shall stand as a personal judgment, and may be collected by execution 
against the party liable therefor. The court may allow, as part of the 
costs of the action, the moneys paid for filing or recording the claim, and 
a reasonable attorney’s fee in the superior and supreme courts.—Laws of 


1893, P. 37, $ 12. 


§ 1244. Personal action not affected. Nothing contained in this act 
shall be construed to impair or affect the right of any person to whom any 
debt may be due for labor performed or material furnished to maintain a 
personal action to recover such debt against the person liable therefor.— 


Laws of 1893, P. 37, $ 13- 


§ 1245. Taking note, etc., not to discharge lien. The taking of a 
promissory note or other evidence of indebtedness for any labor performed 
or material furnished for which lien is created by law, shall not discharge 
the lien therefor, unless expressly received as payment and so specified 
therein.— Laws of 1893, P. 37, § 14. 


S 1246. Material furnished not subject to execution. Whenever 
material shall have been furnished for use in the construction, alteration 
or repair of property subject to a lien created by this act, such material 
shall not be subject to attachment, execution, or other legal process, to 
enforce any debt due by the purchaser of such material, except a debt due 
for the purchase money thereof, so long as in good faith the said material 
is about to be applied in the construction, alteration or repair of such 


property.—Laws of 1893, P. 37, § 15. 


§ 1247. Community interest subject to lien. The claim of lien, 
when filed as required by this act, shall be notice to the husband or wife of 
the person who appears of record to be the owner of the property sought 
to be charged with the lien, and shall subject all the community interest 
of both husband and wife to said lien.—_ Laws of 1893, p. 38, § 16. 


Cattel v. Fergusson, 3 W., 541; 28 P., 923. Sagmeister v. Foss, 30 P., 80; 4 W., 
320. Mfg. Co. v. Miller, 28 P., 1035; 3 W., 480. 


$ 1248. Property may be sold separate from land. When, for any 
reason the title or interest in the land, upon which the property subject to 
the lien is situated cannot be subjected to the lien, the court may order the 
sale and removal from the land of the property subject to the lien to sat- 
isfy the lien.— Laws of 1893, p. 38, § 17. 


$ 1249. Liberal construction. The provisions of law relating to liens 
created by this act, and all proceedings thereunder, shall be liberally con- 
strued with a view to effect their objects.— Laws of 1893, p. 38, § 18. 


§ 1250. Saving and repealing clause. All rights acquired under 
any existing law of this state are hereby preserved, and all actions now 
pending shall be proceeded with under the law as it exists at the time this 
act shall take effect. All acts or parts of acts in conflict with the provis- 
ions of this act are hereby repealed.—Laws of 1893, p. 38, § 19. 


Nore: The cases cited under this chapter construe the old lien law, but are 
here given as they may be applicable to the new law to some extent. 
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CHAPTER XCVII. 
LIENS ON LOGS AND LUMBER. 
ĝ 1251. To whom and upon what given. ĝ 1263. Sheriff to act as receiver. 
#1252. Lien on lumber while at mill. ¢ 1264. Defendant must answer to merits— 
$ 1253. Owner’s lien for logs cut on his land. Speedy trial—Amendments. 
¢ 1254. Liens preferred claims—Sale not to di- @ 1265. Lien for total amount of wages on 
vest. whole or part of boom—Specific liens. 
21255. Lien for eight months labor only al- ¢ 1266. Errors in statement or description not 
lowed. to invalidate. 
¢ 1256. Same as to owner of land, ¢ 1267. Purchaser buys subject to lien, unless. 
ĝ 1257. Lien claim must be filed within thirty ĝ 1268. Several claimants may join—Actions 
| days may be consolidated—Attorney’s fee. 
@ 1258. Form of lien notice. : $ 1269. Sale on execution and distribution of 
¢ 1259. Same for owner of land. proceeds. , 
ĝ 1260. Record of loggers’ liens in auditor’s of- ĝ 1270. Sale may be ordered before judgment, 
fice. proceeds to be paid into court. 
$ 1261. Action must be begun within eight ĝ 1271. Judgment for damages for destroying 
months—Extension. identity of logs, etc. 
¢ 1262. Enforced by civil action. 


§ 1251. To whom and upon what given. Every person performing 
labor upon or who shall assist in obtaining or securing saw logs, spars, 
piles or other timber, has a lien upon the same, and upon all other logs, 
spars, piles or other timber which, at the time of the filing of the claim of 
lien hereinafter provided, belonging [belonged | to the person or corporation 
for whom the labor was performed, for (or) the work or labor done upon or 
in obtaining or securing the particular saw logs, spars, piles or other timber 
in said claim of lien described, whether such work or labor was done at the 
instance of the owner of the same or his agent. The cook in a logging 
camp shall be regdrded as a person who assists in obtaining or securing the 
timber herein mentioned.—Laws of 1893, p. 428, § 1. 


Casey v. Ault, 29 P., 1048; 4 W., 167. Winsor v. Johnson, 32 P., 215. 
Horton & Co. v. Sparkman, 2 W., 165; 25 P., 1070. 


§ 1252. Liens on lumber while at mill. Every person performing 
work or labor or assisting in manufacturing saw logs and other timber in- 
to lumber and shingles, has a lien upon such lumber while the same re- 
mains at the mill where it was manufactured, or in the possession or un- 
der the control of the manufacturer, whether such work or labor was done 
at the instance of the owner of such logs or his agent or any contractor 
or subcontractor of such owner. ‘The term lumber, as used in this act, 
shalt be held and be construed to mean all logs or other timber sawed or 
split for use, including beams, joists, planks, boards, shingles, laths, 
staves, hoops, and every article of whatsoever nature or description manu- 
factured from saw logs or other timber.—Laws of 1893, p. 428, § 2. 


Baker v. McAllister, 2 W. T., 48; 3 P., 581. 


§ 1253. Owner’s lien for logs cut on his land. Any person who 
shall permit another to go upon his timber land and cut thereon saw logs, 
spars, piles or other timber, has a lien upon the same for the price agreed 
to be paid for such privilege, or for the price such privilege would be 
reasonably worth in case there was no express agreement fixing the price. 


—Laws of 1893, P. 429, $ 3. 
§ 1254. Liens preferred claims—Sale not to divest. The liens pro- 


vided for in this chapter are preferred liens and are prior to any other liens, 
and no sale or transfer of any saw logs, spars, piles or other timber or man- 


Dexter 
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ufactured lumber or shingles shall divest the lien thereon as herein provided, 
and as between liens provided for in this act those for work and labor shall 
be preferred: Provided, That as between liens for work and labor claimed 
by several laborers on the same logs or lot of logs the claim or claims for 
work or labor done or performed on the identical logs proceeded against to 
the extent that said logs can be identified, shall be preferred as against the 
general claim of lien for work and labor recognized and provided for in this 
act.—Laws of 1893, p. 429, § 4. 
Baxter v. Smith, 2 W. T., 97; 4 P., 35. Munholland v. Ault, 32 P., 294. 


§ 1255. Lien for eight months’ labor only allowed. The person 
rendering the service [of ] [07] doing the work or labor named in sections 1 
and 2 of this act is only entitled to the liens as provided herein for services, 
work or labor for the period of eight calendar months, or any part thereof 
next preceding the filing of the claim, as provided in section 8 of this act. 
—Laws of 1893, P. 429, § 5. 

S 1256. Same as to owner of land. The person granting the privi- 
lege mentioned in section 3 [1252] of this act is only entitled to the lien as 
provided therein for saw logs, spars, piles and other timber cut during the 
eight months next preceding the filing of the claim, as herein provided in 
the next succeeding section of this act.—Laws of 1893, P. 429, § 6. 


§ 1257. Lien claim must be filed within thirty days. Every per- 
son, within thirty days after the close of the rendition of the services, or 
after the close of the work or labor mentioned in the preceding sections, 
claiming the benefit hereof, must file for record with the county auditor of 
the county in which such saw logs, spars, piles and other timber were 
cut, or in which such lumber or shingles were manufactured, a claim con- 
taining a statement of his demand and the amount thereof, after deduct- 
ing as nearly as possible all just credits and offsets, with the name of the 
person by whom he was employed, with a statement of the terms and con- 
ditions of his contract, if any, and in case there is no express contract, the 
claim shall state what such service, work or labor is reasonably worth ; and 
it shall also contain a description of the property to be charged with the 
lien sufficient for identification with reasonable certainty, which claim must 
be verified by the oath of himself or some other person to the effect that 
the afhant believes the same to be true, which claim shall be substantially 
in the following form : 


§ 1258. Form of lien notice. 
Claimant, vs. 


O dr Be m e = a e es a = w= y o 2s o p @eees 2 k w= = @ o 4 


Notice is hereby giventhat. of county, State of Wash- 
ington, claims a lien upon a of O , being about 
in quantity, which were cut or manufactured in ____________. county, State of 
Washington, are marked thus... , and are now lying in , for 
labor performed upon and assistance rendered i im: said ee 
that the name of the owner or reputed owner is ; that. 
employed Oe, said to perform such labor and render such 
assistance upon the following terms and conditions, to wit: 

The said _— agreed to pay the said. for such labor and 
assistance ss ; that said contract has been faithfully performed and 
fully complied with on the part of said. , who performed labor 
upon and assisted in si said for the period of... 


that said labor and assistance were so performed and rendered upon said 
between the day of andthe ______ day of... 


Tb æ ab ee ee w ab a u oD ae o db = do =m = => ar a ~ + © k © an nil a 2 @ a & 
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and the rendition of said service was closed on the _______. day of l 
and thirty days have not elapsed since that time; that the amount of 
claimant’s demand for said service is ____________. . that no part thereof has 
been paid except... , and there is now due and remaining unpaid 
thereon, after deducting all just credits and offsets, the sum of... : 
in which amount he claims a lien upon said __.__......__» Thesaid ss" 
also claims a lien on all said now owned by said. of 
said county to secure payment for the work and labor performed in obtain- 
ing or securing the said logs, + aa piles or other timber, lumber or shingles 
herein described. 


State of Washington, county of ss. 


(o_o Pe ah a e dr a ar oe oe Se 


qr m ap ee we weet we Ss Ss |S aU 


being first duly sworn, on oath says that heise named 
in the foregoing claim, has heard the same read, knows the contents thereof, 
and believes the same to be true, 000 eee 


Subscribed and sworn to before me this day of 


oe Se eee = Oe See SS eS 


P= a a oF =P a = oa at a ee ew SE a ee ee ee ot 


—Laws of 1893, P. 429, $ 7. 

“Dexter Horton & Co. v. Wiley, 2 W., 171; 25 P., 1071. Dexter Horton & Co. v. 
Sparkman, 2 W., 165; 25 P., 1070. Doyle v. McLeod, 31 P., 96; 4 W., 732. 
Wheeler v. Port Blakely Mill Co., 2 W. T., 71; 3 P., 635. Baxter v. Smith, 
2 W. T., 97; 4 P., 35. 


§ 1259. Same for owner of land. Every person mentioned in sec- 
tion three of this act claiming the benefit thereof must file for record 
with the county auditor of the county in which such saw logs, spars, 
piles or other timber were cut, a claim in substance the same as provided 
in the next preceding section of this act, and verified as therein pro- 
vided.—Laws of 1893, P. 431, § 8. 


§ 1260. Record of loggers’ liens in auditor’s office. The county | 
auditor must record any claim filed under this act in a book kept by him 
for that purpose, which record must be indexed, as deeds and other con- 
veyances dre required by law to be indexed, and for which he may receive 
the same fees as are allowed by law for recording deeds and other instru- 
ments.—Laws of 1893, p. 431, § 9. 


Jewett v. Darlington, 1 W. T., 6or. 


$ 1261. Action must be begun within eight months—Extension. 
No lien provided for in this act binds any saw logs, spars, piles or other 
timber, or lumber and shingles, for a longer period than eight calendar 
months after the claim as herein provided has been filed, unless a civil 
action be commenced in a proper court, within that time, to enforce the 
same: Provided, however, That in case such civil action so commenced 
should for any cause other than the merits, be non-suited or dismissed, 
then the lien shall continue for the term of one calendar month, if the 
said eight months have expired, to permit the commencement of another 
action thereon, which shall be as effective in prolonging the lien as if it 
had been entered during the term of eight months hereinbefore stated. — 


Laws of 1893, P. 431, § 10. 


S 1262. Enforced by civil action. The liens provided for in this act 
shall be enforced by a civil action in the superior court of the county 
wherein the lien was filed, and shall be governed by the laws regulating 
the proceedings in civil actions touching the mode and manner of trial, and 
the proceedings and laws to secure property so as to hold it for the satis- 
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faction of any lien that be ogee it; except as hereinafter otherwise 
provided.—Laws of 1893, P. 431, § 1 
Installment B. & L. Co. v. sistent ig P., 298; 1 W., 467. 


$ 1263. Sheriff to act as receiver. The sheriff of the county 
wherein the lien is filed shall be a receiver for the purpose of this act, and 
shall be allowed such fees as may seem just to the court for services per- 
formed as such receiver, but such fees shall be accounted for by said sher- 
iff, as other fees accruing to him for services performed in his office of 
sheriff.—ZLaws of 1893, P. 432, § 12. 


§ 1264. Defendant must answer to merits—Speedy trial— Amend- 
ments. If the defendant or defendants appear in a suit to enforce any 
lien provided by this act he or they shall make their answer on the merits 
of the complaint, and any motion or demurrer against the said complaint 
must be filed with the answer; and no motion shall be allowed to make 
complaint more definite and certain, if it appear to the court that the de- 
fendant or defendants have or should have knowledge of the facts, or that 
it can be made more certain and definite by facts which will appear neces- 
sarily in the testimony; but the case, unless the court sustains the de- 
murrer to the complaint, shall be heard on the merits as speedily as pos- 
sible, and amendments of the pleadings, if necessary, shall be liberally 
allowed.—Laws of 1893, P. 432, § 13. 


§ 1265. Lien for total amount of wages on whole or part of bboom— 
Specific liens. Any person who shall bring a civil action to enforce the 
lien herein provided for, or any person having a lien as herein provided 
for, who shall be made a party to any such civil action, has the right to 
demand that such lien be enforced against the whole or any part of the 
saw logs, spars, piles or other timber or manufactured lumber or shingles 
upon which he has performed labor or which he has assisted in securing 
or obtaining, or which he has cut on his timber land during the eight 
months next preceding the filing of his lien, for all his labor upon or for 
all his assistance in obtaining or securing said logs, spars, piles or other 
timber, or in manufacturing said lumber or shingles during the whole or 
any part of the eight months mentioned in section seven (7) of this act, 
or for timber cut during the whole or any part of the eight months above 
mentioned. And where proceedings are commenced against any lot of 
saw logs, spars, piles or other timber or lumber or shingles as herein pro- 
vided, and some of the lienors claim liens against the specific logs, spars, 
piles or other timber or lumber or shingles proceeded against, and others 
against the same generally, to secure their claims for work and labor, the 
priority of the liens shall be determined as hereinbefore provided.—Zaws 
of 1893, P. 432, § 14. 

§ 1266. Errors in statement or description not to invalidate. No 
mistake or error in the statement of the demand, or of the amount of 
credits and offsets allowed, or of the balance asserted to be due to claim- 
ant, nor in the description of the property against which the claim 1s 
filed, shall invalidate the lien, unless the court finds that such mistake or 
error in the statement of the demand, credits and offsets or of the balance 
due was made with intent to defraud, or the court shall find that an inno- 
cent third party without notice, direct or constructive, has, since the claim 
was filed, become the dona fide owner of the property liened upon, and 
that the notice of claim was so deficient that it did not put the party up- 
on further inquiry, in any manner.—Laws of 1893, P. 433, § I5. 
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§ 1267. Purchaser buys subject to lien, unless. It shall be conclu- 
sively presumed by the court that a party purchasing the property liened 
upon within thirty days given herein to claimants wherein to file their 
liens, is not an innocent third party, nor that he has become a bona fide 
owner of the property liened upon, unless it shall appear that he has paid 
full value for the said property, and has seen that the purchase money of the 
said property has been applied to the payment of such ona fide claims as 
are entitled to liens upon the said property under the provisions of this act, 
according to the priorities herein established.—Laws of 1893, P. 433, § 16. 


 § 1268. Several claimants may join—Actions may be consolidated 
—Attorney’s fees. Any number of persons claiming liens under this 
act may join in the affidavit in section 14 of this act provided, and may 
join in the same action, and when separate actions are commenced the 
court may consolidate them. The court shall also allow as part of the 
costs the moneys paid for filing, making and recording the claim, and a 
reasonable attorney’s fee for each person claiming a lien.— Laws of 1893, 
P. 433, § 17. 
Chevret v. Mechanics Mill & Lum. Co., 31 P., 24; 4 W., 721. 


S$ 1269. Sale on execution and distribution of proceeds. In each 
civil action judgment must be rendered in favor of each person having a 
lien for the amount due him, and the court or judge thereof shall order 
any property subject to the lien herein provided for to be sold by the sher- 
iff of the proper county in the same manner’ that personal property is 
sold on execution, and the court or judge shall apportion the proceeds of 
such sale to the payment of each judgment, according to the priorities 
established in this act ro rata in its class according to the amount of such 
judgment.—Laws of 1893, P. 434, § 18. 


§ 1270. Sale to be ordered before judgment—Proceeds to be paid 
into court. The court or judge may order any property subject to a lien 
as in this act provided to be sold by the sheriff as personal property is sold 
on execution either before or at the time judgment is rendered, as pro- 
vided in section next preceding, and the proceeds of such sale must be 
paid into court to be applied as in said section directed.—Laws of 1893, 
P. 434, § 19. 


§ 1271. Judgment for damages for destroying identity of logs, 
etc. Any person who shall eloign, injure or destroy, or who shall render 
dificult, uncertain or impossible of identification any saw logs, spars, 
piles, shingles or other timber upon which there is a lien as herein pro- 
vided, without the express consent of the person entitled to such lien, 
shall be liable to the lien holder for the damages to the amount secured by 
his lien, and it being shown to the court in the civil action to enforce said 
lien, it shall be the duty of the court to enter a personal judgment for the 
amount in such action against the said person, provided he be a party to 
such action, or the damages ‘may be recovered by a civil action against 
such person.—Laws of 1893, p. 434, § 20. 

Tom, the Cook, v. Sayward, 31 P., 976. 
Nore: The cases cited under this chapter construe the old lien law, but are 
given here as they may be applicable to the new to some extent. The re- 


pealing clause to the act is: ‘‘All laws or parts of laws inconsistent with 
the provisions of this act are hereby repealed.” 
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CHAPTER XCVIII. 


LIENS ON. VESSELS, BOATS AND SHIPS. 
$ 1272. For what given—Order of priority—Three years limitation. 


§ 1272. [1678.*] For what given—Order of priority—Three years 
limitation. All steamers, vessels and boats, their tackle, apparel and 
furniture are liable: 

1 For services rendered on board at the request of, or on contract with 
their respective owners, masters, agents or consignees. 

2. For supplies furnished in this territory for their use, at the request 
of their respective owners, masters, agents or consignees. 

3. For work done or material furnished in this territory for their con- 
struction, repair, or equipment, at the request of their respective owners, 
masters, agents, consignees, contractors, subcontractors, or other person or 
persons having charge in whole or in part of their construction, altera- 
tion, repair, or equipment; and every contractor, subcontractor, builder, 
or person having charge, either in whole or in part, of the construction, 
alteration, repair or equipment of any vessel shall be held to be the agent 
of the owner for the purposes of this chapter. 

4. For their wharfage and anchorage within the territory. 

5. For non-performance or malperformance of any contract for the 
transportation of persons or property between places within the territory, 
or to or from places within this territory, made by their respective own- 
ers, masters, agents or consignees. 

6. For injuries committed by them to persons or property within this 
territory, or while transporting such persons or property to or from this 
territory. 

Demands for these several causes constitute liens upon all steamers, ves- 
sels and boats, and their tackle, apparel and furniture, and have priority 
in their order herein enumerated, and have preference over all other de- 
mands; but such liens only continue in force for the period of three years 
from the time the cause of action accrued.—Code of 1881, § 1939. 

Lake v. The Manhattan, 46 Fed., 797. Wash. Iron Works Co. v. Jansen, 3 W., 
584; 28 P., roro The Lottawana, 21 Wall., 558. 


Notre: The following section immediately follows the preceding in the code of 
1881 : 


Such liens may be enforced, in all cases of maritime contracts or service, by a suit 
in admiralty, 1% rem, and the law regulating proceedings in admiralty shall govern 
in all such suits; and in all cases of contracts or service not maritime, by a civil 
action in any district court in this territory.—Code of 1881, § 1940. 


CHAPTER XCIX. 


LIENS FOR STORAGE AND CHARGES. 
2 1273. Lien given for unpaid freight and $ 1276. Disposition of proceeds of sales. 


storage charges. ĝ 1277. Lien not to affect special contract. 

2 1274. Live stock and perishable property may ¢ 1278. Notices given as of sale of personal 
‘be sold. property on execution. 

¢1275. Other property may be sold on ten 
days’ notice. 


§ 1273. [1699.*] Lien given for unpaid freight and storage charges. 
Whenever property upon which charges for advances, freight, eee ka 
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tion, wharfage, or storage, due and unpaid, and a lien shall remain and be 
held in store by the person, or persons in whose favor such lien exists, un- 
called for, it shall be lawful for such person or persons to cause such prop- 
erty to be sold as herein provided.— Code of 1881, § 1980. 


§ 1274. [1700.*] Live stock and perishable property may be sold. 
If said property consists of live stock, the maintenance of which at the 
place where kept is wasteful and expensive in proportion to the value of 
the animals, or other of the perishable property liable, if kept, to destruc- 
tion, waste of great depreciation, the person or persons having such lien 
may sell the same upon giving ten days’ notice.—Code of 1881, § 1981. 


§ 1275. [1701.*] Other property may be sold on ten days’ notice. 
All other property upon which such charges may be unpaid, due, and a 
lien after the same shall have remained in store uncalled for, for a period 
of thirty days after such charges shall have become due, may be sold by 
the person or persons having a lien for the payment of such charges upon 
giving ten days’ notice: Provided, That where the property can be con- 
veniently divided into separate lots or parcels, no more lots or parcels shall 
be sold than shall be sufficient to pay the charges due on the day of sale, 
and the expenses of the sale.--Code of 1881, § 1982. 


§ 1276. [1702.*] Disposition of proceeds of sales. The moneys 
arising from sales made under the provisions of this chapter shall first be 
applied to the payment of the costs and expenses of the sale, and then to 
the payment of the lawful charges of the person or persons having a lien 
thereon for advances, freight, transportation, wharfage or storage, for 
whose benefit the sale shall [žave] been made ; the surplus, if any, shall be 
retained, subject to the future lawful charge of the person or persons for 
whose benefit the sale was made, upon the property of the same owner 
still remaining in store uncalled for, if any there be, and to the demand of 
the owner of the property who shall have paid such charges or otherwise 
satisfied such lien, and all moneys remaining uncalled for, for the period 
of three months, shall be paid to the county treasurer, and shall remain in 
his hands a special fund for the benefit of the lawful claimant thereof.— 
Code of 1881, § 1983. 


§ 1277. [1703.*] Lien not to affect special contract. Nothing in 
this chapter contained shall be so construed as to alter or affect the terms 
of any special contract in writing, made by the parties as to the advances, 
affreightment, wharfage or storage; but when any such special contract 
shall have been made, its terms shall govern irrespective of this chapter. 
—Code of 1881, § 1984. 


§ 127% [1704.*] Notices given as of sale of personal property on 
execution. All notices required under this chapter shall be given as is or 
may be by law provided in cases of sales of personal property upon execu- 
tion.—Code of 1881, § 1985. 


CHAPTER C. 
PREFERRED CLAIMS FOR WAGES. 
§ 1279. In insolvency, wages for sixty days § 1280. Rank of wages on death of employer. 
preferred. ĝ 1281. Proceedings torecover preferred wages. 


§ 1279. [3122.*] In insolvency, wages for sixty days preferred. 
In all assignments of property made by any person to trustees or as- 
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signees on account of the inability of the person at the time of the assign- 
ment to pay his debts, or on proceedings in insolvency the wages of the 
miners, mechanics, salesmen, servants, clerks or laborers employed by 
such persons to the amount of one hundred dollars, each, and for services 
rendered within sixty days previously are preferred claims, and must be 
paid by such trustees or assignees before any other creditor or creditors of 
the assignor.— Code of 1881, § 1972. 


§ 1280. [3123.*] Rank of wages on death of employer. In case of 
the death of any employer, the wages of each miner, mechanic, salesman, 
clerk, servant and laborer for services rendered within sixty days next 
preceding the death of the employer, not exceeding one hundred dollars, 
rank in priority next after the funeral exp@1ses, expenses of the last sick- 
ness, the charges and expenses of administering upon the estate and the 
allowance to the widow and infant children, and must be paid before other 
claims against the estate of the deceased person.—Code of 1881, § 1973. 


§ 1281. [3124.*] Proceedings to recover preferred wages. In cases 
of executions, attachments and writs of similar nature issued against any 
person, except for claims for labor done, any miners, mechanics, salesmen, 
servants, clerks and laborers who have claims against the defendant for 
labor done, may give notice of their claims and the amount thereof, 
sworn to by the person making the claim to the creditor and the officer 
executing either of such writs at any time before the actual sale of prop- 
erty levied on, and unless such claim is disputed by the debtor or a cred- 
itor, such officer must pay to such person out of the proceeds of the sale, 
the amount each is entitled to receive for services rendered within sixty 
days next preceding the levy of the writ, not exceeding one hundred dol- 
lars. If any or all the claims so presented and claiming preference under 
this chapter, are disputed by either the debtor or a creditor, the person 
presenting the same must commence an action within ten days [from] 
[ for] the recovery thereof, and must prosecute his action with due dili- 
gence, or be forever barred from any claim of priority of payment there- 
of; and the officer shall retain possession of so much of the proceeds of 
the sale as may be necessary to satisfy such claim, until the determination 
of such action; and in case judgment be had for the claim or any part 
thereof, carrying costs, the costs taxable therein shall likewise be a pre- 
ferred claim, with the same rank as the original claim.—Code of 1881, 
§ 1974. 

Mohle v. Tschirch, 63 Cal., 382. Carter v. Green Mt. G. M. Co., 23 P., 317; 83 
Cal., 222. 

Nore: The three foregoing sections constitute a separate chapter as originally 
enacted, and nota part of the chapter giving liens on farm products as com- 
piled in the code of 1881. See Laws of 1877, p. 223. | 


CHAPTER CI. 


LIENS ON FARM PRODUCTS. 


ĝ 1282. Laborer’s lien for wages and landlord's g 1284. Claim to be verified and filed within 
for rent. forty days—How enforced. 
¢@ 1283. Lien to have preference except as to 
lessor’s interest. 
$ 1282. [1695.*] Laborer’s lien for wages and landlord's for rent. 


Any person who shall do labor upon any farm or land, in tilling the same 
* Vol. I., H.C. 
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or in sowing or harvesting or threshing any grain, as laborer, contractor 
or otherwise, or laboring upon, or securing or assisting in securing or 
housing any crop or crops sown, raised or threshed thereon during the 
year in which said work or labor was done, such person shall have a lien 
upon all such crops as shall have been raised upon all or any of such land, 
for such work or labor, and every landlord shall have a lien upon the crops 
grown or growing upon the demised lands of any year for the rents accrued 
or accruing for such year, whether the same is paid wholly or in part in 
money or specific articles of property, or products of the premises, or labor, 
and also for the faithful performance of the lease; and the lien created by 
the provisions of this act shall be a preferred lien and shall be prior to all 
other liens.-~Laws of 1891, p..144, § I. 

Mohr v. Clark, 3 W. T., 440; 19 P., 28. Hogue v. Sheriff of Lewis Co., 1 W. 

T. 072. 

§ 1283. Lien to have preference except as to lessor’s interest. 
The liens provided for in Sec. 1975 [1282] are preferred liens, and are 
prior to any other lien or encumbrance upon said crop or crops, except 
that the interest of any lessors in any portion of the crops raised, where 
the premises are leased in consideration of a share of the crop raised, shall 
not be subject to such lien.—Code of 1881, § 1976 and Laws of 1883, p. 


45, $ I. : 

§ 1284. [1696.*] Glaim to be verified and filed within forty days 
—How enforced. Any person claiming the benefit of this chapter, must 
within forty (40) days after the close of said work and labor, or after the 
expiration of the term, or after the expiration of each year of the lease, 
for which any lands were demised, file for record with the county auditor 
of the county in which said work and labor was performed, or said de- 
mised lands are situated, a claim which shall be in substance in accordance 
with the provisions of section nineteen hundred and forty-seven (1947) so 
far as the same may be applicable, which said claim shall be verified as in 
said section provided, and said liens may be enforced in a civil action in 
the same manner, as near as may be, as provided in section nineteen hun- 
dred and fifty-one (1951); provided, that the lien hereby created in favor 
of landlords shall only apply when the lease has been recorded.—Laws of 
1887-8, p. 130, § 2. 

NOTE: Some of the provisions of the following section, which immediately fol- 
lows the foregoing section in the Code of 1881, may still be in force. ‘‘ This 


chapter,’’ as used in the following section, evidently includes only sections 
1282 to 1284, as originally enacted.—See Laws of 1877, p. 223. 


All rights secured to the holders of liens upon logs, under the provisions of chap- 
ter 137, shall inure to the benefit of those holding liens under the provisions of this 
chapter, and the said lien holders hereunder, shall have the same nght to have their 
liens recorded, the same right of foreclosure, of joinder of parties, of judgment over 
against the person primarily liable, and against any person who shall injure or im- 
pair their lien or any of their rights, as are above secured to the holders of liens 
upon logs, under said chapter one hundred and thirty-seven.—Code of 1881, § 1978. 


CHAPTER CII. 


LIENS FOR BOARDING LIVE STOCK. 


#1285. Lien given for amount due for keeping ĝ 1286. Lien to be enforced by action—Execu- 
stoc):— Possession. tion and sale. 


§ 1285. [1705.*] Lien given for amount due for keeping stock— 
Possession. Any farmer, ranchman, herder of cattle, tavern keeper, liv- 
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ery and boarding stable keeper to whom any horses, mules, cattle or sheep 
shall be intrusted for the purpose of feeding, herding, pasturing, training, 
caring for or ranching, shall have a lien upon said horses, mules, cattle or 
sheep for the amount that may be due for such feeding, herding, pastur- 
ing, training, caring for or ranching, and shall be authorized to retain pos- 
session of such horses, mules, cattle or sheep until the said amount is 
paid: Provided, That these provisions shall not be construed to apply to 
stolen stock.—Laws of 1891, p. 151, § I. 


§ 1286. [1706.*] Lien to be enforced by action—Execution and 
sale. Any person having a lien under the provisions of section one of 
this act [1285] may enforce the same by an action in any court of competent 
jurisdiction ; and said property may be sold on execution for the purpose 
of satisfying the amount of such judgment and costs of sale, together 
with the proper costs of keeping the same up to the time of said sale.— 
Laws of 1891, P. 151, 

Notes: This act a cole with an emergency clause, oe it in effect after 
its approval.—Approved March 4, 1891. 


CHAPTER CIII. 
TRESPASSING DOMESTIC ANIMALS. 


@ 1287. Lien upon trespassing animals doing ĝ 1292. Case continued if defendant not owner. 
damage. ĝ 1293. If owner unknown, notice to be pub- 
§ 1288. Notice to owner within twenty-four lished or posted. 
hours. ĝ 1294. Disposition of surplus from sale. 
¢ 1289. Notice to be posted if owner unknown. ĝ 1295. Justice of the peace to have jurisdic- 
¢ 1290. Action may be begun twenty-four tion. 


hours after notice. 

91291. Judgment for damages—Sale of ani- 

mals. 

_§ 1287. Lien upon trespassing animals doing damage. Any person 
suffering damage done by any horses, mares, mules, asses, cattle, goats, 
sheep, swine or any such animals, which shall trespass upon any cultivated 
land, enclosed by lawful fence, may retain and keep in custody such 
offending animals until the owner of such animals shall pay such damage 
and costs, or until good and sufficient security be given for the same.— 


Laws of 1893, p. 46, § I. 


§ 1288. Notice to owner within twenty-four hours. Whenever any 
animals are restrained as provided in section 1 of this act, the person re- 
straining such animals shall within twenty-four hours thereafter notify in 
writing the owner, or person in whose custody the same was at the time 
the trespass was committed, of the seizure of such animals, and the prob- 
able amount of the damages sustained: Provided, He knows to whom 
such animals belong.—Laws of 1893, P. 46, § 2. ; 


§ 1289. Notice to be posted if owner unknown. If the owner or the 
person having in charge or possession of such animals is unknown to the 
person sustaining the damage, the notice provided in section 2 of this act 
[1288] shall be given by posting three notices, in three public places in the 
neighborhood where the animals are restrained, for ten days.—Laws of 
1893, P. 47, § 3- 

§ 1290. Action may be begun twenty-four hours after notice. If 
the owner or person having such animals in charge fails or refuses to pay 
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the damages done by such animals, or give satisfactory security for the 
sanie within twenty-four hours from the time the notice was served, if 
served personally, and within ten days from the date of posting of the no- 
tice as provided in section 3 [1289] the person damaged may commence a 
suit, before any court having jurisdiction thereof, against the owner of 
such animals, or against the persons having the same in charge, or posses- 
sion, when the trespass was committed, if known; and if unknown, the 
defendant shall be designated as John Doe, and the proceedings shall be 
the same in all respects as 1n other civil actions, except as herein modified. 


—Laws of 1893, P. 47, § 4- 


S 1291. Judgment for damages—Sale of animals. Upon the trial 
of an action as herein provided the plaintiff shall prove the amount of 
damages sustained and the amount of expenses incurred for keeping the 
offending animals, and any judgment rendered for damages, costs, and ex- 
penses against the defendant shall bea lien upon such animals committing 
the damage, and the same may be sold and the proceeds shall be applied 
in full satisfaction of the judgment as in other cases of sale of personal 
property on execution: Provided, That no judgment shall be continued 
against the defendant for any deficiency over the amount realized on the 
sale of such animals, if it shall appear upon the trial that no damage was 
sustained, or that a tender was made and paid into court of an amount 
equal to the damage and costs, then judgment shall be rendered against 
the plaintiff for costs of suit and damage sustained by defendant.—-Laws 


of 1893, P. 47, § 5- 


§ 1292. Case continued if defendant not owner. If upon the trial it 
appears that the defendant is not the owner or person in charge of such of- 
fending animals, the case shall be continued, and proceedings had as in the 
next section provided, if the proper defendant be ac to plaintiff.— 


Laws of 1893, p. 47, § 6. 


§ 1293. If owner unknown, notice to be published or posted. If 
the owner or keeper of such offending animals is unknown to plaintiff at 
the commencement of the action, or if un the trial it appears that the de- 
fendant is not the proper party, defendant, and the proper party is unknown, 
service of the summons or notice shall be made by publication, by publish- 
ing a copy of the summons or notice, with a notice attached, stating the 
object of the action and giving a description of the animals seized, in a 
weekly newspaper published nearest to the residence of the plaintiff, if 
there be one published in the county; and if not, by posting said sum- 
mons or notice with said notice attached in three public places in the 
county, in either case not less than ten days previous to the day of tnal.— 


Laws of 1893, p. 48, § 7. 


§ 1294. Disposition of surplus from sale. If when such animals are 
sold, there remains a surplus of money, over the amount of the judgment 
and costs, it shall be deposited with the county treasurer, by the officer 
making the sale, and if the owner of such animals does not appear and 
call for the same, within six months from the day of sale, it shall be paid 
into the school fund, for the use > of the public schools of said county.— 
Laws of 1893, p. 48, $ 8. 


= & 1295. Justice of the peace to have jurisdiction. Justices of the 
peace shall have exclusive jurisdiction of all actions and proceedings under 
this act when the damages claimed do not exceed one hundred dollars : 
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Provided, however, That any party considering himself aggrieved shall have 
the right of appeal to the superior court as in other cases. —Laws of ' 1893, 


p. 48, § 9. 


CHAPTER CIV. 


CONSTRUCTION OF LIENS. 
§ 1296. Meaning of various terms. § 1297. Liberal construction. 

§ 1296. ]1707.*] Meaning of various terms. In construing the pro- 
visions of the lien law words used in the masculine gender include the 
feminine and neuter, the singular number includes the plural, and the plural 
the singular ; the word person includes a corporation as well as a natural 
person, and the word writing includes printing.—Code of 1881, § 1979. 


§ 1297. [1708.*] Liberal construction. This act establishes the law 
of this territory respecting the subject to which it relates, and its provisions 
and all proceedings under it are to be liberally construed, with a view to 
effect its object.—Code of 1881, § 1981. 


TITLE II. 


MORTGAGES. 


CHAPTER 105. Mortgages of Real Estate. 
CHAPTER 106, Chattel Mortgages. 
CHAPTER 107. Foreclosure of Chattel Mortgages. 


CHAPTER CV. 


| MORTGAGES OF REAL ESTATE. 
2 1298. Form of real estate mortgages. @ 1301. Mortgagee must satisfy— Twenty-five 
3 1299. Acknowledgment. dollars penalty—Order of court to 
2 1300. Satisfaction of mortgages. cancel. 

§ 1298. [1647.*] Form of real estate mortgages. Mortgages of 
land may be in the following form, substantially: The mortgagor (here 
insert name or names), mortgages to (here insert name or names of mort- 
gagee or mortgagees) to secure the payment of (here recite the nature and 
amount of indebtedness, showing when due, rate of interest, and whether 
secured by note or not) the following described real estate (here insert de- 
scription), situated in the county of , Washington territory, dated 
this day of , 18—. 

Every such mortgage[s], when otherwise properly executed, shall be 
deemed and held a good and sufficient [conveyances] and mortgage to secure 
the payment of the money therein specified. The parties may insert in 
such mortgage any lawful agreement or condition.—Laws of 1887-8, p. 
51, § 1. 

Miller v. Ansenig, 2 W. T., 22; 3 P., III. 
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§ 1299. [1437.*] Acknowledgment. A certificate of acknowledg- 
ment, substantially in the following form, shall be sufficient. 
Territory of ee 
tenet of 
I, (here give name of officer and official title) do hereby certify that on 
this day of 18—, personally appeared before me (name of 
grantor, and if acknowledged by wife, her name, and add “‘ his wife’’) to 
me known to be the individual or individuals described in and who exe- 
cuted the within instrument, and acknowledged that he (she or they) 
signed and sealed the same as his (her or their) free and voluntary act 
and deed, for the uses and purposes therein mentioned. Given under my 
hand and official seal this day of A. D. 18—. 
(Signature of officer.) 
— Laws of 1887-8, p. 52,.§ 2. Zn effect March rst, 1888. 


For act abolishing seals see laws of 1887-8, p. 184, § 1; in effect February 2nd, 
1888. As to witnesses see laws of 1887-8, p. 50, and of 1889-90, p. 89, § I. 
As to defective acknowledgments see laws of 1867, p. 93, and of 1873, p. 
481, also sections 1427-1438, of Vol. 1, H. C., 2316-2332, code of 1881. Carl- 
son v. Railsback, 3 W. T., 168; 13 P., 618. Kenyon v. Knipe, 2 W. T., 422; 
7 P., 854. Skellinger v. Smith, 1 W. T., 369. 


§ 1300. [1660.*] Satisfaction of mortgages. That whenever the 
amount due on any mortgage is paid and satisfied, the mortgagee or his 
legal representatives shall, at the request of the mortgagor or his author- 
ized agent, acknowledge satisfaction of the same in the margin of the 
page upon which the mortgage is recorded, or by executing an instrument 
referring to the mortgage, specifically describing the property mortgaged, 
giving the amount for which it was given to secure, the date of execution, 
and date of record of said mortgage, and shall acknowledge satisfaction in 
full of the same, which shall be duly acknowledged and recorded upon 
the records of the county wherein the mortgage is recorded.—Laws of 
1885-6, p. 116, § 1. 

People v. Keyser, 28 N. Y., 226. 


§ 1301. [1661.*] Mortgagee must satisfy—Twenty-five dollars 
penalty—Order of court to cancel. If the mortgagee shall fail so to 
do after sixty days from the date of such request or demand, he shall for- 
feit and pay to the mortgagor the sum of twenty-five dollars, to be recov- 
ered in any court having competent jurisdiction, and said court, when 
= convinced that said mortgage has been fully satisfied, shall issue an order 
in writing, directing the auditor to cancel said mortgage, and the auditor 
shall immediately record the order and cancel the mortgage as directed by 
the court, upon the margin of the page upon which the mortgage is re- 
corded, making reference thereupon to the order of the court and to the 
page where the order is recorded.—Laws of 1885-6, p. 117, § 2. 


m 


CHAPTER CVI. 
CHATTEL MORTGAGES. 


$ 1302. What may be mortgaged. ¢ 1304. Must be recorded— Effect of removal. 
2 1303. Void unless affidavit of good faith at- ¢ 1305. When property may be taken from 
tached. mortgagor and sold. 
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ĝ 1306. Judicial sales of mortgagor’s interest. ¢ 1308. Penalty for fraudulent disposition of 
¢ 1307. When action may be begun before debt mortgaged property. ° 
due. 


§ 1302. [1646.*] What may be mortgaged. Mortgages may be made 
upon all kinds of personal property, and upon the rolling stock of a rail- 
road company, and upon all kinds of machinery, and upon boats and ves- 
sels, and on growing crops, and on portable mills and such like property. 
— Code of 1881, § 1986. 

Ephraim v. Kelleper, 29 P., 985; 4 W., 243. Silsby v. Aldridge, 1 W., 117; 23 
P., 836. Kerron v. Lumber Co., 1 W., 241; 24 P., 445. Marsh v. Wade, I 
W., 538; 20 P., 578. Langert v. Brown, 3 W. T., 102; 13 P., 704. Wine- 
burgh v. Schaer, 2 W. T., 328; 5 P., 299. Byrd v. Forbes, 3 W. T., 318; 13 
P., 715. Levy v. Sheehan, 23 P., 802; 1 W., 149. Hays v. Miller, 1 W. T., 143. 


§ 1303. [1648.*] Void unless affidavit of good faith attached. A 
mortgage of personal property is void as against creditors of the mortgagor 
or subsequent purchaser[s], and encumbrance[7]s of the property for value 
and in good faith, unless it is accompanied by the affidavit of the mort- 
gagor that it is made in good faith, and without any design to hinder, 
delay, or defraud creditors, and it 1s acknowledged and recorded in the 
same manner as is required by law in conveyance of real property.—Code 
of 1881, § 1987. 

§ 1304. [1647.*] Must be recorded—Effect of removal. A mort- 
gage of personal property must be recorded in the office of the county 
auditor of the county in which the mortgaged property [it] [zs] situated, in a 
book kept exclusively for that purpose. When personal property mort- 
gaged is thereafter removed from the county in which it is situated, it is, 
as except between the parties to the mortgage, exempted from the opera- 
tion thereof, unless either : 

1. The mortgagee within thirty days after such removal causes the 
mortgage to be recorded in the county to which the property has been re- 
moved ; or 

2. The mortgage be recorded in the custom house; or 

3. The mortgagee within thirty days after such removal takes posses- 
sion of the property: Provided, That a mortgage on any vessel or boat, or 
part of a vessel or boat, over twenty tons burden, shall be recorded in the 
office of the collector of customs, where such vessel 1s registered, enrolled 
or licensed and need not be recorded elsewhere.—Code of 1881, § 1988. 

Darland v. Levins, 1 W. 582; 20 P., 309. Baxter v. Smith, 2 W. T., 97; 4 P., 35. 
Robertson v. Elliott, 22 Wall., 513. 


§ 1305. [1658.*] When property may be taken from mortgagor 
and sold. A mortgage[c] of personal property, where a debt for the 
security of which the mortgage[e] has been given, has become due, or if 
the debt is not yet due, and the mortgagee has reasonable ground to be- 
lieve that his debt 1s insecure, and that by allowing the property longer to 
remain in the hands of the mortgagor, he would be in danger of losing his 
debt or security, may have the property taken from the possession of the 
mortgagor, and sold in the manner provided in this chapter. t— Code of 
1881, § 1989. 

Silsby v. Aldridge, 23 P., 836; 1 W., 117. Kerron v. N. P. Lum. Co., 24 P., 445; 
1 W., 241. Byrn v. Forbes, 3 W. T., 318;'13 P., 715. 
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§ 1306. [1659.*] Judicial sales of mortgagor's interest. The inter- 
est of the mortgagor, subject, however, to the lien of the mortgagee, may 
be sold under any process of law, issuing out of any district court or jus- 
tice of the peace court, in this territory: Provided, however, That if the 
party, who has said mortgage, reside in this territory, or has an agent 
herein, and the same is known to the officer executing such process, he 
shall serve upon him or his agent personally, or by mailing to him or to 
his agent, if their postoffice is known, a notification of the intended sale, 
at the time such mortgaged property is seized under said process, or with- 
in five days thereafter. Said property shall not be sold within less than 
thirty days after its seizure, and the officer, executing such process, must 
post in three public places, near the place where the said property is to be 
sold, a notice of the time and place of such sale, at the time he seizes said 
property under said process.— Code of 1881, § 1990. 


Byrd v. Forbes, 3 W. T., 318; 13 P., 715. 


§ 1307. [1657.*] When action may be begun before debt due. 
Where the debt is not due for which the mortgage is given, and the mort- 
gagee has reasonable cause to believe that the mortgaged property will be 
destroyed, lost, or removed, he shall have the right to an immediate action 
in the district court of the county having jurisdiction where the property 
is situated, for the recovery of his debt, and the court may make any order 
it may deem fit, in order to secure said property so as to make the same 
available for the satisfaction of said debt.— Code of 1881, § 1998. 

Langert v. Brown, 3 W. T., 102; 13 P., 704. 


§ »308. Penalty for fraudulent disposition of mortgaged property. 
That any mortgagor of personal property, or the successor in interest ot 
such mortgagor, who, with intent to hinder, delay or defraud the mort- 
gagee thereof, or his or her assigns or legal representatives, shall injure or 
destroy such property or any part thereof, or shall conceal such property or 
any part thereof, or shall remove the same or any part thereof from the 
county where it was situated at the date of the mortgage before it is duly 
released, without the consent in writing of the mortgagee, or shall sell or 
dispose of the same, or any interest therein, where he parts with the pos- 
session thereof, without the consent in writing of the mortgagee, he shall 
be deemed guilty of a misdemeanor, and upon conviction thereof shall be 
punished by imprisonment in the county jail for a period not to exceed 
six months or by a fine of not more than twice the value of such prop- 
erty, or by both such fine and imprisonment.—Laws of 1893, p. 224, § 1. 

Wineburgh v. Schaer, 2 W. T., 328-335; 5 P., 299. Ephraim v. Kelleher, 29 P., 
985; 4 W., 243. Robertson v. Elliott, 22 Wall., 513. 


CHAPTER CVII. 


FORECLOSURE OF CHATTEL MORTGAGES. 
2 1309. May be foreclosed by notice and sale. $1313. Purchasers take mortgagor's interest. 


4 


¢ 1310. Contents of notice. 21314. Officer to give bill of sale. 
$1311. Served same as summons. #1315. Proceedings may be contested in court. 
2 1312. Must also be published—Sale as an ex- 

ecution. 


§ 1309. [1650.*] May be foreclosed by notice and sale. " Any mort- 
gage of personal property, when the debt to secure which the mortgage 
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was given is due, may be foreclosed by notice and sale as herein provided ; 
or it may be foreclosed by action in the district court having jurisdiction in 
the county im which the property is situated. —Code of 1881, § 1991. 


See $$ 939 and 940. 
Frank v. Pickle v. 2 W. T.,55; 3P., 584. Smith v. Ellis, 21 P., 385; 3 W. T., 328. 


§ 1310. [1651.*] Contents of notice. The notice must contain a full 
description of the property mortgaged, together with time and place of sale, 
also a statement of the amount due, and must be signed by the mortgagee 
or his attorney.—Code of 1881, § 1992. 


§ 1311. [1652.*] Served same as summons. Such notice shall be 
placed in the hands of the sheriff or other proper officer, and shall be per- 
sonally served, in the same manner as 1s provided by law for the service of 
a summons: Provided, That if the mortgagor cannot be found in the 
county where the mortgage is being foreclosed, it shall be necessary to ad- 
vertise the notice or afhdavit in a newspaper, but the general publication 
directed in the next section shall be sufficient service upon all the parties 
interested, and such notice shall be sufficient authority for the officer to 
take such property into his immediate possession.—Code of 1881, § 1993. 

Meacham Arms Co. v. Strong, 3 W. T., 61; 13 P., 245.. 


§ 1312. [1653.*] Must also be published—Sale as in execution. 
After notice has been served upon the mortgagor, it must be published in 
the same manner and for the same length of time as required in cases of 
the sale of like property on execution, and the sale shall be conducted in 
the same manner.—Code of 1881, § 1994. 


§ 1313. [1654.*] Purchasers take mortgagor's interest. The pur- 
chaser shall take all interest which the mortgagor had in the said mort- 
gaged property upon which the said mortgage operated.—Code of 1881, 
$ 1995. 

§ 1314. [1655.*] Officer to give bill of sale. The officer conducting 
the sale shall execute to the purchaser a bill of sale of the property, which 
bill of sale shall be effectual to carry the whole title and interest purchased, 
and if any balance of the purchase price remain, it shall be disposed of in 
the same manner as surplus proceeds of sales are on execution.—Code of 
1881, § 1996. 


§ 1315. [1656.*] Proceedings may be contested in court. The right 
of the mortgagee to foreclose, as well as the amount claimed to be due, 
may be contested by any person interested in so doing, and the proceed- 
ings may be transferred to the district court, for which purpose an injunc- 
tion may issue if necessary.—Code of 1881, § 1997. 

Meacham Arms Co. v. Swarts, 2 W. T., 412; 7 P., 859. 


* Vol. I., H.C. 


PART HI. 


PROBATE LAW AND PROCEDURE. 


TITLE I. 


POWERS OF COURTS AND COMMENCEMENT OF 
PROCEEDINGS. 


CHAPTER 108. Powers of Courts in Probate Matters. 
CHAPTER 109. Manner of Bringing Persons into Court. 
CHAPTER I10. Venue of proceedings. 


CHAPTER CVIII. 


° POWERS OF COURTS IN PROBATE MATTERS. 

2 1316. Powers of courts enumerated. ĝ 1318. Powers of judges at chambers. 

¢ 1317. Records kept by clerk—Contents of. 

§ 1316. [845.] Powers of courts enumerated. The superior courts, 
in the exercise of their jurisdiction of matters of probate, shall have 
power : | 

1. To take proof of wills, and to grant letters testamentary and of ad- 
ministration, and to bind apprentices as by law provided. 

2. To settle the estates of deceased persons and the accounts of execu- 
tors, administrators and guardians. 

3. To allow or reject claims against the estates of deceased persons as 
hereinatter provided. 

4. To hear and determine all controversies between masters and their 
apprentices. | 

5. To award process, and cause to come before them all persons whom 
they may deem it necessary to examine, whether parties or witnesses, or 
who, as executors, administrators or guardians, or otherwise, shall be 
intrusted with or in any way accountable for any property belonging to a 
minor, orphan or person of unsound mind, or estate of any deceased 
person. 

6. To order and cause to be issued all writs which may be necessary to 
the exercise of their jurisdiction.—Zaws of 1891, p. 380, § 1. 


§ 1317. [846.] Records kept by clerk—Contents of. ‘There shall be 
kept in the office of the clerk of the superior court the following books of 
record of probate matters: 

1. A journal, in which shall be entered all orders, decrees and judg- 
ments made by the court, or the judge thereof, and the minutes of the 
court in probate proceedings. 
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2. A record of wills, in which shall be recorded all wills admitted to 
probate. 

3. A record of letters testamentary and of willed tention in which all 
letters testamentary and of administration shall be recorded. 

4. A record of bonds, in which all bonds and obligations required by 
law to be approved by the court or judge in matters of probate shall 
be recorded. 

5. A record of petitions, in which all petitions for orders of sale of real 
estate shall be recorded. 

6. A record of claims, in which at least one page shall be given to each 
estate, or case, wherein shall be entered, under the title of each estate or 
case, in separate columns properly. ruled—(1.) The names of claimants 
against the estate; (2.) The date of filing proof of claim; (3.) The 
amount claimed ; (4.) The amount allowed; (5.) The date of allowance; 
(6.) The nature of the claim; (7.) The amount paid; (8.) Number of 
the voucher of each payment; (9.) The date of filing the voucher. 

7. A memorandum of the files, in which at least one page shall be given 
to each estate or case, wherein shall be noted each paper filed in the case, 
except proof of claims and vouchers noted in record of claims, and the 
date of filing each paper. 

8. A record of marriages, in which certificates of all marriages solem- 
nized in the county shall be recorded.—Laws of 1891, p. 381, § 2. 


§ 1318. [847.] Powers of judges at chambers. The judges of the 
superior courts may, at chambers, appoint appraisers, receive inventories 
and accounts, suspend the powers of executors, administrators or guar- 
dians in the cases allowed by law, grant letters of administration or guar- 
dianship, approve claims and bonds, and direct the issuance of all writs 
and process necessary in the exercise of their powers.—Laws of 1891, P. 


94, § 15. 


CHAPTER CIX. 


MANNER OF BRINGING PERSONS INTO COURT. 
$ 1319. Citation of party by court. 2 1321. Citation to be served ten days before 
ĝ 1320. Service of citation and proof of. return day. 

§ 1319. [848.] Citation of party by court. Whenever personal no- 
tice 1s required to be given to any party to a proceeding in matters of pro- 
bate, and no other mode of giving notice is prescribed, it shall be given by 
citation issued from the court, signed by the clerk, and under the seal of 
the court, directed to the sheriff of the proper county, requiring him to 
cite such person to appear before the court or judge, as the case may be, 
at a time and place to be named in such citation. In the body of the 
citation shall be briefly stated the nature or character of the proceedings. 
—Laws of 1891, p. 381, § 3. 


§ 1320. [849.] Service of citation and proof of. The officer to 
whom the citation is directed, shall serve it by delivering a copy to the 
person or persons named therein, and shall return the original to the court 
according to its direction, indorsing thereon the time and manner of ser- 
vice.—Code of 1881, § 1312. 


§ 1321. [850.] Citation to be served ten days before return day. 
In all cases in which citations are issued from the superior court in pro- 
bate proceedings, they shall be served at least ten days before the term at 
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which they are made returnable, except when issued from the court in 
cases where the law requires the judge to issue them upon his own motion, 
and he does so issue them; and in- such cases they shall be served in suff- 
cient time to allow the person served to be in attendance on the court.-— 
Laws of 1891, p. 381, § 4. : 


CHAPTER CX. 


VENUE OF PROCEEDINGS. 


ĝ 1322. Where wills shall be proved and letters ¢ 1324. Subsequent proceedings in same 
granted. county. 
¢ 1323. Where granted in case of non-residents 
with estate in more than one county. 


§ 1322. [851.] Where wills shall be proved and letters granted. 
Wills shall be proved and letters testamentary or of administration shall 
be granted : 

1. In the county of which deceased was a resident or had his place of 
abode at the time of his death. 

2. In the county in which he may have died, leaving estate therein, and 
not being a resident of the territory. 

3. In the county in which any part of his estate may be, he having 
died out of the territory, and not having been a resident thereof at the 
time of his death.—Code of 1881, § 1340. | 

Territory v. Klee, 23 P., 417; 1 W., 183. Hanford v. Davies, 25 P., 329; 1 W., 476. 


§ 1323. [852.] Where granted in case of non-residents with estate 
in more than one county. When the estate of the deceased is in more 
than one county, he having died out of the territory and not having been 
a resident thereof at the time of his death, the probate court of that 
county in which application is first made for letters testamentary or of ad- 
ministration shall have exclusive jurisdiction of the settlement of the 
estate.— Code of 1881, § 1341. 

Territory v. Klee, 23 P., 417; 1 W., 183. 

§ 1324. [853.] Subsequent proceedings in same county. All orders, 
settlements, trials and other proceedings in probate shall be had or made in 
the county in which letters testamentary or of administration were granted. 
—Laws of 1891, p. 381, § 5. 


Ause v. Murnon, 31 P., 1027. 


TITLE II. 


WILLS. 


CHAPTER I11. Wills—Their Execution and Construction. 
CHAPTER 112. Custody and Proof of Wills. 


CHAPTER CXI. 
WILLS—THEIR EXECUTION AND CONSTRUCTION. 


¢ 1325. Who may devise by will. ¢ 1328. How will may be revoked. 
¢ 1326. Will must be in writing and signed— ¢ 1329. When marriage revokes will. 

Two witness. ¢ 1330. Bond to convey property does not re- 
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§ 1325. [1458.*] Who may devise by will. Every person who shall 
have attained the age of majority, of sound mind, may by last will devise 
all his or her estate, real and personal.—Code of 1881, § 1318. 


§ 1326. [1459.*] Wills must be in writing—Two witnesses. Every 
will shall be in writing, signed by the testator or testatrix, or by some 
other person under his or her direction in his presence, and shall be 
, attested by two or more competent witnesses, subscribing their names to 
the will in the presence of the testator.— Code of 1881, § 1319. 


§ 1327. [1460.*] Person signing for testator must sign as witness. 
Every person who shall sign the testator’s or testatrix’s name to any will 
by his or her direction shall subscribe his own name as a witness to such 
will, and state that he subscribed the testator’s name at his request.—Code 
of 1881, § 1320. 


§ 1328. [1461.*] How will may be revoked. No will in writing, 
except in cases hereinafter mentioned, nor any part thereof, shall be re- 
voked except by a subsequent will in writing, or by burning, cancelling, 
tearing or obliter[a¢ ling the same, by the testator or testatrix, or in his or 
her presence, or by his or her consent or direction.—Code of 1881, § 1321. 


§ 1329. [1462.*] When marriage revokes will. If, after making any 
will, the testator shall marry and the wife shall be living at the time of 
the death of the testator, such will shall be deemed revoked, unless pro- 
vision shall have been made for her by marriage settlement, or unless she 
be provided for in the will, or in such way mentioned therein as to show 
an intention not to make such provision, and no other evidence to rebut 
the presumption of revocation shall be received.—Code of 1881, § 1322. 


§ 1330. [1463.*] Bond to convey property does not revoke. A 

nd, covenant or agreement made for a valuable consideration by a testator 
to convey any property, devised or bequeathed in any last will previously 
made, shall not be deemed a revocation of such previous devise or bequest, 
but such property shall pass by the devise or bequest, subject to the same 
remedies on such bond, covenant or agreement, for specific performance or 
otherwise, against devisees or legatees, as might be had by law against the 
heirs of the testator or his next of kin, if the same had descended to him. 
—Code of 1881, § 1323. 


$ 1331. [1464.*] Subsequent encumbrance does not revoke. A 
charge or encumbrance upon any real or personal estate for the purpose of 
securing the payment of money, or the performance of any covenant or 
agreement, shall not be deemed a revocation of any will relating to he 
same estate, previously executed. The devises and legacies therein con- 
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tained shall pass and take effect, subject to such charge or encumbrance.— 
Code of 1881, § 1324. 


§ 1332. [1465.*] Children not named shall inherit by descent. If 
any person make his last will and die, leaving a child or children, or descend- 
ants of such child or children, in case of their death, not named or pro- 
vided for in such will, although born after the making of such will, or the 
death of the testator, every such testator, so far as he shall regard such 
child or children or their descendants, not provided for, shall be deemed 
to die intestate, and such child or children or their descendants, shall be 
entitled to such proportion of the estate of the testator, real and personal, 
as if he had died intestate, and the same shall be assigned to them and all 
the other heirs, devisees and legatees shall refund their proportional part. t— 
Code of 1881, g 1325. 


§ 1333. [1466.*] Advancement prevents inheritance. If such 
child or children or their descendants, shall have an equal proportion of 
the testator’s estate bestowed on them in the testator’s lifetime, by way of 
advancement, they shall take nothing by virtue of the provisions of the. 
preceding sections.—Code of 1881, § 1326. 


S 1334. [1467.*] Heir of devisee takes devised estate. When any 
estate shall be devised to any child, grandchild or other relative of the tes- 
tator, and such devisee shall die before the testator, leaving lineal dscend- 
ants, such descendants shall take the estate, real and personal, as such 
devisee would have done in case he had survived the testator.—Code of 
1881, § 1327. 


S 1335. [1486.*] Destruction of second will does not revive first. 
If, after making any will, the testator shall duly make and execute a sec- 
ond will, the destruction, canceling or revocation of such second will shall 
not revive the first will unless it appears by the terms of such revocation 
that it was his intention to revive and give effect to the first will, or unless 
he shall duly republish his first will.—Code of 1881, § 1328. 


§ 1336. [1469.*] Nuncupative wills—Requisites of. No nuncupa- 
tive will shall be good when the estate bequeathed exceeds the value of 
two hundred dollars, unless the same be proved by two witnesses, who 
were present at the making thereof, and it be proven that the testator, at 
the time of pronouncing the same, did bid some person present to bear 
witness that such was his will, or to that effect, and such nuncupative will 
was made at the time of the last sickness, and at the dwelling-house of 
the deceased, or where he had been residing for the space of ten days or 
more, except where such person was taken sick from home and died before 
his return. Nothing herein contained shall prevent any mariner at sea, or 
soldier in the military service from disposing of his wages or other per- 
sonal property by nuncupative will.—Code of 1881, § 1329. 

§ 1337. [1470.*] Nuncupative will must be proved within six 
months. No proof shall be received of any nuncupative will, unless it be — 
offered within six months after speaking the testamentary words, nor un- 
less the words, or the substance thereof, be first committed to writing, and 
a citation issued to the widow or next of kin of the deceased, that they 
may contest the will if they think proper.— Code of 1881, § 1330. 


S 1338. [1471.*] When devises to witnesses void. All beneficial 
devises, legacies and gifts whatever, made or given in any will to a sub- 
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scribing witness thereto, shall be void unless there are two other competent 
witnesses to the same, but a mere charge on the estate of the testator for 
the payment of debts shall not prevent his creditors from being competent 
witnesses to his will. If such witness, to whom any beneficial devise, 
legacy or gift may have been made or given, would have been entitled to 
any share in the testator’s estate, in case the will 1s not established, then. 
so much of the estate as would have descended or would have been dis- 
tributed to such witness, shall be saved to him, as will not exceed the value 
of the devise or bequest made to him in the will; and he may recover the 
same from the devisees or legatees named in the will in proportion to and 
out of the parts devised and bequeathed to him.—Code of 1881, § 1331. 


~ & 1339. [1472.*] Devise conveys entire estate of devisor. Every 
devise of land in any will shall be construed to convey all the estate of the 
devisor therein which he could lawfully devise, unless it shall clearly ap- 
pear by the will that he intended to convey a less estate.—Code of 1881, 
S 1332 

§ 1340. [1473.*] Devise of life estate—Remainder to heirs of de- 
visor. If any person, by last will, devise any real estate to any person for 
the term of such person’s life, such devise vests in the devisee an estate for 
life, and without the remainder is specially devised to the heirs of said de- 
visee, it shall revert to the heirs at law of the testator.—Code of 1881, 
$ 1333. 

§ 1341. [1474.*] Will conveys after acquired interest. Any estate, 
rights or interest in lands acquired by the testator after the making of his 
or her will, shall pass thereby, and in like manner as if it passed at the 
time of making the will, if such shall manifestly appear by the will to 
have been the intention of the testator.—Code of 1881, § 1334. 


§ 1342. [1475.*] When devise taken in execution other devisees 
must contribute. When any testator in his last will shall give any chat- 
tel or real estate to any person, and the same shall be taken in execution 
for the payment of the testator’s debts, then all the other legatees, devisees, 
and heirs, shall refund their proportional part of such loss to such person 
from whom the bequest shall be taken.—Code of 1881, § 1335. 


§ 1343. [1476.*] Contribution may be enforced to make up loss. 
When any devisees, legatees, or heirs shall be required to refund any part 
of the estate received by them, for the purpose of making up the share, 
devise or legacy of any other devisee, legatee or heir, the probate court, 
upon the petition of the person entitled to contribution or distribution of 
such estate, may order the same to be made, and enforce such order.—Code 
of 1881, § 1336. 


§ 1344. [1477.*] Definition of will. The term ‘‘will,’’ as used in 
this act, shall be so construed as to include all codicils attached to any 
_ will.—Code of 1881, § 1337. 


§ 1345. [1478.*] Direction of testator to be regarded. All courts 
and others concerned in the execution of last wills, shall have due regard 
to the direction of the will, and the true intent and meaning of the testator 
in all matters brought before them.— Code of 1881, § 1338. 


§ 1346. [1479.*] Construction of words of gender and number. 
Words in this chapter contained, or in this act, which [impart] [import | 
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the singular number only, may also be applied to the plural of persons and 
things, and words [imparting] [importing] the masculine gender only, may 
be extended to females also when such construction shall be necessary.— 
Code of 1881, § 1339. 


CHAPTER CXII. 
CUSTODY AND PROOF OF WILLS. 


ĝ 1347. Wills to be deposited with clerk of ¢ 1363. All wills probated must be recorded. 
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2 1348. When and to whom delivered by clerk. may be given in evidence. | 
2 1349. Delivery of will by person having pos- ĝ 1365. Copies as evidence. 
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ĝ 1353. Petition of executor for production and | sent parties, etc. 
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2 1360. Evidence of handwriting of deceased, strained. 
witnesses and testator. 21377. Proof of foreign wills. 
21361. Proof when all witnesses are dead. § 1378. Provisions herein apply to foreign 
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§ 1347. Wills to be deposited with clerk of court. Any last will 
and testament in writing, being enclosed in a sealed envelope or wrapper, 
and having indorsed thereon the name of the testator or testatrix, and his 
or her place of residence, and the day when and the person by whom it is 
delivered, may be deposited by the person making the same, or by any 
person making the same, or by any person for him, in the office of the 
clerk of the superior court, in the county where the maker resides, and 
such clerk of court shall receive and safely keep the same in a place to be 
provided therefor and to be marked and designated as the ‘‘ Files of 
Wills,” and shall give a certificate of deposit thereof to the person so de- 
positing the same, and said will shall be surrendered and redelivered to 
the maker, or to such person as may be designated by the written order of 
the maker upon a surrender of such certificate.—Laws of 1893, P. 49, § 1. 


§ 1348. When and to whom delivered by clerk. Such will when so 
deposited shall, during the life time of the testator or testatrix, be deliv- 
ered only to himself or herself, or to some person by the maker authorized 
by order in writing, duly signed, executed and acknowledged before a 
notary public or other qualified officer in the same manner as is required 
by the laws of this state in the execution of instruments for the convey- 
ance of real property, and upon the surrender of such certificate; and 
after the death of the maker said will shall be opened in public before 
witnesses by the judge of said court and may be retained therein for pro- 
bate if necessary.—Laws of 1893, P. 49, § 2. 
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§ 1349. Delivery of will by person having possession—Penalty. 
Any person having the custody or control of any will, shall, within thirty 
days after he shall have received knowledge of the death of the testator or 
testatrix, deliver said will into the superior court which has jurisdiction, 
or to the person named in said will as executor ; and any person who shall 
wilfully fail or neglect to deliver any such will in accordance with the 
provisions of this section, shall be deemed guilty of a misdemeanor and 
upon conviction thereof shall be punished by a fine not exceeding one 
thousand dollars or by imprisonment in the county jail for a period not 
exceeding six months or by both such fine and imprisonment.—Ldws of 
1893, P. 49, $ 3. 

NoTE : For penalty for destruction of will (§ 4 of this act) see Penal Code. 


§ 1350. [855.] Executor must present will within thirty days. 
Any person named as executor in any will shall, within thirty days after 
he has knowledge that he 1s executor, present the will, if in his posses- 
sion, to the probate court which has jurisdiction.—Code of 1881, § 1343. 


§ 1351. [856.] Executor to petition for probate or decline. An 
executor named in the will may decline to act by filing a written renunci- 
ation at the time of filing said will; but if he intends to accept, he shall 
present with the will a petition praying that the will be admitted to pro- 
bate and that letters testamentary be issued to him.—Code of 1881, § 1344. 


§ 1352. [857.] Liability of persons failing to comply with the pre- 
ceding sections. Any person violating either of the next three preceding 
sections, without reasonable excuse, shall be liable to every person inter- 
aks the will for damages caused by such neglect.—Zaws of 1891, p. 
382, § 6. | 
§ 1353. [858.] Petition of executor for production and probate of 

j Any person named as an executor in a will, not having the same 
in his possession, may petition the court of proper jurisdiction for an order 
to have the same produced, that it may be admitted to probate, and that 
letters testamentary may be issued to him.—Code of 1881, § 1346. 


$ 1354. [859.] Any person interested may petition. Any person 
having an interest in the will, may in like manner present a petition pray- 
ing that it may be required to be produced and admitted to probate.— Code 


of 1881, § 1347. 


8 1355. [860.] Citation by court for production of will. The said 
court may compel by citation and attachment any person in whose posses- 
sion any will may be, to produce it in court at such time as the court may 
order.—Code of 1881, § 1348. 


§ 1356. [861.] Applications .for probate and process to enforce 
production of will. Applications for the probate of a will, or for letters 
testamentary, may be made to the judge of the probate court, in vacation, 
and he may also at any time issue all necessary orders and process to en- 
force the production of any will.—Code of 1881, § 1349. 


§ 1357. [862.] Certificate of probate or rejection. When any will 
is exhibited to be proven, the court may immediately receive the proof and 
grant a certificate of probate, or 1f such will be rejected, issue a certificate 
of rejection.—Code of 1881, § 1350. 


$ 1358. [863.] Commission to take testimony of absent witness. 
If any witness be prevented by sickness from attending at the time when 
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any will may be produced for probate, or reside out of the territory or more 
than thirty miles from the place where the will is to be proven, such court 
may issue a commission, annexed to such will, and directed to any judge, 
justice of the peace or mayor, or other person, empowering him to take 
and certify the attestation of such witness. — Code of 1881, 1351. 


$ 1359. [864.] Weight given to such testimony. If such witness 
appear before such officer and make oath or afhrmation that the testator 
signed the writing annexed to such commission as his last will, or that 
some other person signed it by his direction and in his presence, that he 
was of sound mind, that the witness subscribed his name thereto in pres- 
ence of the testator, the testimony so taken shall have the same force as if 
taken before the court.—Code of 1881, § 1352. 


§ 1360. [865.] Evidence of handwriting of deceased witnesses 
and testator. When one of the witnesses to such will shall be examined 
and the other witnesses are dead, insane, or their residence unknown, then 
such proof shall be taken of the handwriting of the testator, and of the 
witnesses dead, insane, or residence unknown, and of such other circum- 
stances as would be sufficient to prove such will.—Code of 1881, § 1353. 


§ 1361. [866.] Proof when all witnesses are dead. If it shall ap- 
pear to the satisfaction of the court, that all the subscribing witnesses are 
dead, insane or their residence unknown, the court shall take and receive 
such proof of the handwriting of the testator and subscribing witnesses to 
the will, and of such other facts and circumstances as would be sufficient 
to prove such will.—Code of 1881, § 1354. 


§ 1362. [867.] Testimony must be written and signed. All the tes- 
timony adduced in support of the will shall be reduced to writing, signed 
by the witnesses and certified by the judge of the probate court.—Code of 
1881, § 1355. 

§ 1363. [868.] All wills probated must be recorded. All wills shall 
be recorded in a book kept for that purpose, within thirty days after pro- 
bate, and the originals shall be carefully filed.—Code of 1881, § 1356. 


§ 1364. [&869.] When proved, recorded, and certified, may be given 
in evidence. Every will proved according to the provisions of this chap- 
ter, recorded and certified by the judge of the probate court and attested 
by the seal of said court, may be read as evidence without any further 
proof.—Code of 1881, § 1357. | 


§ 1365. [870.] Copies as evidence. The record of any will made, 
proved and recorded as aforesaid, and the exemplification of such record 
by the clerk in whose custody the same may be, shall be received as evi- 
dence, and shall be as effectual in all cases as the original would be if pro- 
duced and proven.—Laws of 1891, p. 382, § 7.. 


§ 1366. [871.] If affecting real estate in different counties, must 
be filed there within six months. In all cases where lands devised by 
last will are situated in different counties, a copy of such will shall be re- 
corded in the county auditor’s office in each county within six months 
after probate.—Code of 1881, § 1359. 

§ 1367. [872.] Validity of probated will may be contested within 
one year. If any person interested in any will shall appear within one 
year after the probate or rejection thereof, and by petition to the superior 
court having jurisdiction contest the validity of said will, or pray to have 
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the will proven which has been rejected, he shall file a petition containing 
his objections and exceptions to said will, or to the rejection thereof. Is- 
sues shall be made up, tried and determined in said court respecting the 
competency of the deceased to make last will and testament, or respecting 
the execution by the deceased of such last will and testament under re- 
straint or undue influence or fraudulent representations, or for any other 
cause affecting the validity of such will.—Zaws of 1891, p. 382, § 8. 


§ 1368. [873.] Citation to parties interested. Upon the filing of the 
petition referred to in the next preceding section a citation shall be issued 
to the executors who have taken upon them the execution of the will, or 
to the administrators with the will annexed, and to all legatees named in 
the will residing in the [territory] [sae], or to their guardians if any of 
them are minors, or their personal representatives if any of them are dead, 
requiring them to appear before the court on a day therein specified, to 
ai. why the petition should not be granted.—ZLaws of 1891, p. 
382, $ Q. 

§ 1369. [874.] Proceedings conclusive except as to absent parties, 
etc. If no person shall appear within the time aforesaid, the probate or 
rejection of such will shall be binding, save to infants, married women, 
persons absent from the United States, or of unsound mind, a period of 
one year after their respective disabilities are removed.— Code of 1881, 
S$ 1362. | 

§ 1370. [875.] Former testimony of witness may be used on the 
trial. Jn all trials respecting the validity of a will, if any subscribing 
witness be deceased or cannot be found, the oath of such witness, exam- 
ro at the time of probate, may be admitted as evidence.—Code of 1881, 
> 1363. 

§ 1371. [876.] When will shall be revoked. If, upon the trial of 
said issue, it shall be decided that the will is for any reason invalid, or 
that it 1s not sufficiently proved to have been the last will of the testator, 
es will and probate thereof shall be annulled and revoked.—Code of 1881, 

I 364. 

§ 1372. [877.] Annulment terminates executor’s powers. Upon the 
revocation being made, the powers of the executor or administrator with 
the will annexed, shall cease, but such executor or administrator shall not 
be liable for any act done in good faith previous to service of written no- 
tice of intention to contest said will.—Code of 1881, § 1365. 


§ 1373. [878.] Losing party liable for costs. The fees and expenses 
shall be paid by the losing party. If the probate be revoked or the will 
annulled, the party who shall have resisted such revocation shall pay the 
cost and expenses of proceedings out of the property of the deceased.— 
Code of 1881, § 1366. 


§ 1374. [879.] How lost or destroyed wills established. When- 
ever any will be lost or destroyed, by accident or design, the probate court 
shall have power to take proof of the execution and validity of the will, and 
to establish the same, notice to persons interested having first been given ; 
such proof shall be reduced to writing and signed by the witnesses. But 
no will shall be allowed to be proved as a lost or destroyed will, unless the 
same shall be proved to have been in existence at the time of the death of 
the testator, or be shown to have been fraudulently destroyed in the life- 
time of the testator, nor unless its provisions shall be clearly and distinctly 
proved by pE aenak two credible witnesses.— Code of 1881, § 1367. 
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§ 1375. [880.] Decree establishing lost will—Letters testamen- 
tary thereon. When any such will shall be established, the provisions 
thereof shall be distinctly stated in the judgment establishing it, and a 
copy of such decree shall be certified by the clerk under the seal of the 
court; and such copy, together with the testimony upon which the decree 
is founded, shall be recorded as other wills are required to be recorded, ard 
letters testamentary or of administration, with the will annexed, shall be 
issued thereon in the same manner as upon wills produced and duly 
proved.—Laws of 1891, p. 382, § 10. 


§ 1376. [881.] Executors of previous will may be restrained. If, 
before or during the pendency of an application to prove a lost or destroyed 
will, letters of administration be granted on the estate of the testator, or 
letters testamentary of any previous will of the testator be granted, the 
court shall have authority to restrain the administrators or executors so 
appointed from any acts or proceedings which would be injurious to the 
legatees or devisees claiming under the lost or destroyed will.—Code of 
1881, § 1369. , 

§ 1377. [882.] Proof of foreign wills. Wills probated in any other 
state or territory of the United States, or in any foreign country or state, 
shall be admitted to probate in this territory on the production of a copy 
of such will and of the original record of probate thereof, authenti- 
cated by the attestation of the clerk of the court in which such probation 
was made; or if there be no clerk, by the attestation of the judge there- 
of, and by the seal of office of such officers, if they have a seal.—Code of 
1881, § 1370. 

§ 1378. [883.] Provisions herein apply to foreign wills. All pro- 
visions of law relating to the carrying into effect of domestic wills after 
probate, shall, so far as applicable, apply to foreign wills admitted to pro- 
bate in this territory as contemplated in the preceding section.—Code of 
1881, § 1371. 

Dunn v. Peterson, 29 P., 998; 4 W., 170. 
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CHAPTER I13. Letters Testamentary and of Administration and Bonds 
of Executors and Administrators. 


CHAPTER I14. Inventory and Effects of Deceased Persons. 
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CHAPTER II7. 
CHAPTER 118. 
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Provisions for Support of the Pamuy 

Claims Against the Estate. 

Sales by Executors and Administrators. 

Powers and Duties of Executors and Administrators. 
Accounts of Executors and Administrators and the 


Payment of Debts. 


CHAPTER 120. 
CHAPTER I2I. 


Partition and Distribution of the Estate. 
Costs and Disbursements in Probate Causes. 


CHAPTER CXIII. 


LETTERS TESTAMENTARY AND OF ADMINISTRATION AND BONDS OF EX- 
ECUTORS AND ADMINISTRATORS. 


21379. Letters testamentary when and to @ 1401. Bond required before receiving letters— 
whom granted. Form and amount of. 

2 1380. Objection to executors, how made. ĝ 1402. Conditions of bond. 

$1381. Letters, how granted if executor ab- ĝ 1403. When additional bond required on sale 
sent or a minor. of property. 

$ 1382. Discovery of will revokes previous let- ĝ 1404. Each executor and administrator must 
ters. give bond, 

@ 1383. Letters revoked if will is set aside. ĝ 1405. Successive recoveries until bond is ex- 

41354. Marriage of executrix Cate mance her hausted. 
power. ĝ 1406. Qualifications of sureties. 

# 1385. Letters revoked when executor becomes ĝ 1407. How sureties shall justify—Additional 
disqualified. bond may be required. 

g 1386. Executor of executor shall not admin- ¢ 1408. Giving of new bond discharges sure- 
ister former estate. ties of former bond. 

#1387. Executors appointed have power to act, ĝ 1409. Executor's power ceases on failure to 
though others are named in will. give bond. 

2 1358. Power of administrators with will an- ĝ 1410. Where will so provides, bond need not 
nexed. be given. 

@ 1389. Letters with will annexed signed and ĝ r411. Additional security when sureties in- 
under seal. solvent, etc. 

ĝ 1390. Affidavit required as to knowledge of ĝ 1412. Citation to executor for additional se- 
other will. curity. 

3 1391. Record and certificate of letters before ¢ 1413. Hearing and order on return of cita- 
delivery. tion. 

2 1392. Certified copies admissible as evidence. ĝ 1414. Letters to be revoked on failure to com- 

¢ 1393. Form of letters testamentary. ply with order. 

% 1394. Form of letters of administrators with g 1415. Order for further security on court’s 
will annexed. own motion. 

@ 1395. Who are entitled to letters of adminis- ¢1416. Who not to be sureties. 

© tration. ĝ 1417. Judge to exercise special care as to 

ĝ 1396. Application for letters, how made. sureties. 

2 1397. Application in case of administration ¢ 1418. Bonds recorded and originals pre- 
de bonis non. served. 

2 13 Notice of application for letters of ad- ' ¢1419. Defective bond not void. 
ministration. ĝ 1420. Acts in court or chambers equally valid 

2 1399. Form of letters of administration. —Orders to be entered in minutes. 

#1400. Oath of executors and administrators. 2 1421. When executor may be suspended. 


LETTERS TESTAMENTARY, ETC. 


must account. 


308 Part III 
¢ 1422. Notice of suspension—Citation—Hear- @ 1437. Succeeding administrators may bring 
ing. action for possession of estate. 
@ 1423. Interested person may file allegations. ĝ 1438. Action against sureties to be com- 
2 1424. Notice by publication when executor menced within six years. . 
absconds, etc. ĝ 1439. Administrator may be compelled to set- 
21425. Court may compel executor to attend tle account. 
and answer. g 1440. Attachment for failure, 
¢ 1426. When special administrator may be ¢ 1441. Costs upon attachment. 
| appointed. ¢ 1442. Separate inventory of partnership 
$ 1427. Bond of same. property. 
ĝ 1428. Duties of same. @ 1443. Administration of partnership prop- 
¢ 1429. Powers of special administrator shall erty. 
cease when letters testamentary are 1444. Surviving partner entitled to letters. 
granted. ¢ 1445. Bond of administrator of partnership 
¢ 1430. Not liable to creditors—Limitation to property. 
run from granting of letters testa- é@ 1446. General administrator to act when sur- 
mentary. viving aia does not—Additional 
ĝ 1431. Must render account same as other ad- bond, 
ministrator. ĝ 1447. Surviving partner to give information 
ĝ 1432. Resignation of erector- Settlement of , and surrender all property. 
account. @ 1448. Citation to surviving partner when he 
ĝ 1433. Surrender of letters. refuses. 
g 1434. Remaining executors to act when part 21449. Persons disqualified to act as adminis- 
resign. | trators. 
¢ 1435. In case of death, etc., next person en- 21450. When will so provides, administration 
titled takes appointment. unnecessary. 
#1436. Representatives of deceased executor 


S 1379. [884.] Letters testamentary when and to whom granted. 
After the probate of any will, letters testamentary shall be granted to the 
persons therein appointed executors. If a part of the persons thus ap- 
_ pointed refuse to act, or be disqualified, the letters shall be granted to the 
other persons appointed therein. If all such persons refuse to act, letters 
of administration with the will annexed, shall be granted to the person to 
whom administration would have been granted if there had been no will. 
— Code of 1881, § 1372. 

Dunn v. Peterson, 29 P., 998; 4 W., 170. 


§ 1380. [885.] Objections to executor, how made. Any person in- 
terested in a will may file objections in writing to the granting of letters 
testamentary, to the persons named as executors, or any of them, and the 
objection shall be heard and determined by the court.— Code of 1881, § 1373. 


§ 1381. [886.] Letters, how granted if executor absent, or a minor. 
If the executor be a minor, or absent from the territory, letters of admin- 
istration with the will annexed shall be granted during the time of such 
minority or absence, to some other person, unless there be another execu- 
tor, who shall accept the trust, in which case the estate shall be admin- 
istered by such other executor, until the disqualification shall be removed, 
when such minor, having arrived at full age, or such absentee shall be ad- 
mitted as joint executor with the former.—Code of 1881, § 1374. 


§ 1382. [887.] Discovery of will revokes previous letters. If, after 
letters of administration are granted, a will of the deceased be found, and 
probate thereof be granted, the letters shall be revoked and letters testa- 
= mentary or of administration with will annexed, shall be granted.—Code 

of 1881, $ 1375. 

§ 1383. [888.] Letters revoked if will is set aside. If, after a will 
has been found and letters thereon granted, the will shall afterwards be 
set aside, the letters shall be revoked, and letters of administration granted 
on the goods unadmunistered.—Code of 1881, § 1376. 
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§ 1384. [889.] Marriage of executrix extinguishes her powers. 
If any executrix or administratrix marry, her husband shall not thereby 
acquire any interest in the effects of her testator or intestate, nor shall the 
administration thereby devolve on him, but the marriage shall extinguish 
her powers and the letters be revoked.—Code of 1881, § 1377. 


$ 1385. [890.] Letters revoked when executor becomes disqual- 
ified. If an executor or administrator become of unsound mind, or be 
convicted of felony or infamous crime, or become an habitual drunkard, 
or otherwise incapable of or unsuitable for executing the trust reposed in 
him, or so fail to discharge his official duties, or waste or mismanage the 
estate, or so act as to endanger any co-executor or co-administrator, the 
probate court upon complaint in writing made by any person interested, 
supported by afhdavit, and due notice given to the person complained of, 
shall hear the complaint, and if found to be just, shall revoke the letters 
granted.—Code of 1881, § 1378. 


S 1386. [So1.] Executor of executor shall not administer former 
estate. Noexecutor of an executor, shall, as such, be authorized to ad- 
minister upon the estate of the first testator, but on the death of the sole 
or surviving executor of any last will, letters of administration with the 
will annexed, of the estate of the first testator left unadministered, shall 
be issued.—Code of 1881, § 1379. 


§ 1387. [892.] Executors appointed have power to act though 
others are named in will. When all the executors named shall not be 
appointed by the court, such as are appointed shall have the same author- 
ity to perform every act, and discharge every trust required by the will, 
and their acts shall be as effectual for every purpose as if all were ap- 
pointed and should act together.— Code of 1881, § 1380. 


§ 1388. [893.] Power of administrators with will annexed. Ad- 
ministrators with the will annexed shall have the same authority as the 
executor named in the will would have had, and their acts shall be as 
effectual for every purpose. —Code of 1881, § 1381. 


$ 1389. [894.] Letters with will annexed signed and under seal. 
Letters testamentary and of administration with the will annexed shall be 
signed by the clerk of the probate, and be under the seal of the court, and 
a copy of the will shall be attached to the letters.—Code of 1881, § 1382. 


§ 1390. [895.] Affidavit required as to knowledge of other will. 
Every administrator with the will annexed, and executor, atthe time let- 
ters are granted him, shall make an afhdavit that he knows of no other 
and subsequent will of deceased.—Code of 1881, § 1383. 


§ 1391. [896.] Record and certificate of letters before delivery. 
The clerk shall record, in a well bound book kept for that purpose all let- 
ters testamentary and of administration, before they are delivered to the 
executors or administrators, and shall certify on such letters that they 
have been recorded.—Laws of 1891, p. 383, § II. 


§ 1392. [897.] Certified copies admissible as evidence. Copies of 
such letters, or copies of the records thereof, certified by the clerk, and 
under the seal of the superior court, shall be received as evidence in any 
court in this state.—Laws of 1891, p. 383, § 12. 
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§ 1393. [898.] Form of letters testamentary. Letters testamentary 
to be issued to executors under the provisions of this act, may be in the 
following form : 


United States of America, i 
Territory of Washington. 
In the probate court of the county of ss. 

Whereas, the last will of A B, deceased, was on the _... day of 
Ss , A. D., __........., duly exhibited, proven and recorded in our said 
probate court, a copy of which is hereto annexed ; and whereas it appears 
in and by said will, that C D 1s appointed executor thereon, now therefore, 
know all men by these presents, that we do hereby authorize the said C 
D to execute said will according to law. 

Witness my hand and the seal of said court this 


A. D., 18 .—Code of 1881, § 1386. 


§ 1394. [899.] Form of letters of administration with will an- 
nexed. Letters of administration with the will annexed, may be sub- 
stantially in the following form: 


United States of America, 

Territory of Washington. 

In the probate court of the county of 

The last will of A B, deceased, a copy of which is hereunto annexed, 
having been proved and recorded in the said probate court, and 
(as the case may be) 
the will annexed. 

Witness my hand and the seal of said court this 
A. D., 18 .— Code of 1881, § 1387. 


§ 1395. [goo.] Who are entitled to letters of administration. Ad- 
ministration of the estate of a person dying intestate, shall be granted to 
some one or more of the persons hereinafter mentioned, and they shall be 
respectively entitled in the following order : 

1. The surviving husband, or wife, or such person as he or she may re- 
quest to have appointed. 

2. The next of kin in the following order: 1. Child or children; 2. 
Father or mother; 3. Brothers or sisters; 4. Grandchildren. 

3. To one or more of the principal creditors: Provided, That if the per- 
sons so entitled or interested shall neglect for more than forty days after 
the death of the intestate to present a petition for letters of administration, 
or if there be no relatives or next of kin, or if the heirs or one or more of 
the principal creditors, in writing, waive their right to administration, or 
if there be no principal creditor or creditors, then the probate court or 
judge may appoint any suitable and competent person to administer such 
estate.—Code of 1881, § 1388. 


§ 1396. [go1.] Application tor letters, how made. Application for 
letters of administration shall be made by petition in writing, signed by 
the applicant or his attorney, and filed in the probate court, which petition 
shall set forth the facts essential to giving the court jurisdiction of the 
case, and such applicant, at the time of making such application, shall 
make an affidavit stating, to the best of his knowledge and belief, the 
names and places of residence of the heirs of the deceased, and that the 
deceased died without a will.—Code of 1881, § 1389. 


§ 1397. [902.] Application in case of administration de bonis non. 
A similar affidavit, with such variations as the case may require, shall be 


, C Dis hereby appointed administrator with 


— ee pa 
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made by administrators of the goods remaining unadministered, and by 
administrators during the time of a contest about a will, or the granting 
of letters of administration.—Code of 1881, § 1390. 


§ 1398. [903.] Notice of application for letters of administration. 
When a petition praying for letters of administration is filed, the clerk 
must give notice thereof, hy causing notices to be posted in at least three 
public places in the county, one of which must be at the place where the 
court is held, containing the name of the decedent, the name of the appli- 
cant and the time at which the applicant will be heard. Such notice 
must be given at least ten days*before the hearing.—Laws of 1883, p. 29, 
Si. 

S 1399. [904.] Form of letters of administration. Letters of ad- 
ministration shall be signed by the clerk, and be under the seal of the 
court, and may be substantially in the following form : 


United States of America, 
Territory of Washington. 


-— æ = Be eee eS å- 


, on or about the... day of., 
eee , died intestate, leaving at the time of his death, propert 
in this territory subject to administration. Now, therefore, know all men 
by these presents, that we do hereby appoint administrator upon 
said estate, and hereby authorize him to administer the same according to 
law. 

Witness my hand and the seal of this court this sss day of sss ; 
A. D., 18... .—Code of 1881, § 1392. 


§ 1400. [905.] Oath of executors and administrators. Before let- 
ters testamentary or of administration are issued to the executor or admin- 
istrator he must take and subscribe to an oath before some person author- 
ized to administer oaths, that he will perform according to law, the duties 
of his trust as executor or administrator, which oath must be attached to 
and recorded with the letters.—Code of 1881, $ 1393. 


§ 1401. [906.] Bond required before receiving letters—Form and 
amount of. Every person to whom letters testamentary or of administra- 
tion are directed to issue must before receiving them, execute a bond to 
the territory of Washington with two or more sufficient sureties to be ap- 
proved by the judge. In form the bond must be joint and several, and 
the penalty must not be less than twice the value of the personal prop- 
erty, and twice the probable value of the annual rents, profits and issues 
of the real property belonging to the estate; which values must be ascer- 
tained by the probate judge by examining on oath the party applying, 
and any other persons.—Code of 1881, § 1394. 


§ 1402. [907.] Conditions of bond. The bond must be conditioned 
that the executor or administrator shall faithfully execute the duties of 
the trust according to law.— Code of 1881, § 1396. 


§ 1403. [908.] When additional bond required on sale of prop- 
erty. The probate judge must require an additional bond, whenever the 
= sale of any real estate belonging to an estate is ordered by him; but no 
such additional bond must be required when it satisfactorily appears to 
the court, that the penalty of the bond given, before receiving letters, or 
of any bond given in place thereof, is equal to twice the value of the per- 
sonal property remaining in or that may come into the possession of the 
executor or administrator, including the annual rents, profits and issues of 
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real estate and twice the probable amount to be realized on the sale of the 
real estate ordered to be sold.— Code of 1881, § 1395. 


§ 1404. [909.] Bach executor and administrator must give bond. 
When two or more persons are appointed executors or administrators, the 
probate judge must require and take a separate bond from each of them. 
—Code of 1881, § 1397. 


§ 1405. [910.] Successive recoveries until bond is exhausted. The 
bond shall not be void upon the first recovery, but may be sued and 
recovered upon, from time to time, by any person aggrieved in his own 
name, until the whole penalty is exhausted.— Code of 1881, § 1398. 


§ 1406. [911.] Qualifications of sureties. In all cases where bonds 
or undertakings are required to be given under this title the sureties must 
possess the qualifications and justify thereon in the same manner as re- 
` quired for bail upon an arrest, and the certificate thereof must be attached 
to and filed and recorded with the bond or undertaking. All such bonds 
or undertakings must be approved by the judge before being filed or re- 
corded.—Laws of 1891, p. 383, § 13. 

iai As to release of sureties, see Laws of 1889-90, p. 43, §2. Vol. I., H. C., 
2913. 


§ 1407. [912.] How sureties shall justify—Additional bond may 
be required. Before the probate judge approves any bond required un- 
der this title, and after its approval, he may of his own motion, or upon 
the motion of any person interested in the estate, supported by affidavit 
that the sureties, or some one or more of them are not worth as much as 
they have justified to, order a citation to issue, requiring such sureties to 
appear before him at a designated time and place, to be examined touch- 
ing their property and its value; and the judge must, at the same time, 
cause notice to be issued to the executor or administrator, requiring his 
appearance on the return of the citation, and on its return he may exam- 
ine the sureties and such witnesses as may be produced touching the prop- 
erty of the sureties and its value; and if upon such examination he is 
satisfied that the bond is insufficient he must require sufficient additional 
security. —Code of 1881, § 1400. 


§ 1408. [913.] Giving of new bond discharges sureties of former 
bond. Such additional bond when given and approved shall discharge the 
former sureties from any liability arising from the misconduct of the prin- 
cipal after the filing of the same, and such former sureties shall only be 
liable for such misconduct as happened prior to the giving of such new 
bond.—Code of 1881, § 1401. | 


§ 1409. [914.] Executor’s power ceases on failure to give bond. 
If sufficient security is not given within the time fixed by the judge’s 
order the right of such executor or administrator to the administration 
shall cease, and the person next entitled to the administration on the estate, 
who shall execute a sufficient bond must be appointed to the administra- 
tion. — Code of 1881, § 1402. 


S 1410. [915.] If will so provides, bond need not be given. When 
it is expressly provided in the will that no bond shall be required of the 
executor, letters testamentary may issue and sale of real estate be made 
and confirmed without any bond, unless the court for good cause require 
one to be executed, but the executor may at any time afterwards, if it 
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` appear from any cause necessary or proper, be required to file a bond, as 
in other cases. — Code of 1881, § 1403. 


= r411. [916.] Additional security when sureties insolvent, etc. 
Any person interested in an estate may, by verified petition represent to 
the probate judge that the sureties of the executor or administrator thereof 
‘have become or are becoming insolvent, or that they have removed, or are 
. about to remove from the territory, or from any other cause the bond is 
- ansufhcient, and ask that further security be required.—Laws of 1891, p. 
383, Š 137. 

S 1412. [917.] Citation to executor for additional security. If 
the probate judge is satisfied that the matter requires investigation citation 
must be issued to the executor or administrator requiring him to appear, 
at a time and place speclfied, to show cause why he should not give further 
security. The citation must be served personally upon the administrator 
or executor, at least five days before the return day. If he has absconded, 
or cannot be found, it may be served by leaving a copy of it at his last 
place of residence, or by such publication as the court or judge may order. 
Code of 1881, § 1405. 

§ 1413. [918.] Hearing and order on return of citation. On the 
return of the citation, or at such other time as the judge may appoint, he 
must proceed to hear the proof and allegations of the parties. If it satis- 
factorily appears that the security is from any cause insufficient, he may 
make an order requiring the executor or administrator to give further 
security, or to file a new bond in the usual form, within a reasonable time, 
not less than five days.—Code of 1881, § 1406. 


§ 1414. [919.] Letters to be revoked on failure to comply with 
order. If the executor or administrator neglects to comply with the order 
within the time prescribed, the judge must by order revoke his letters, and 
his authority must thereupon cease.—Code of 1881, § 1407. 


S 1415. [920.] Order for further security on court’s own motion. 
When it comes to his knowledge that the bond of any executor or admin- 
istrator is, from any cause insufficient, the probate judge, without any ap- 
plication, must cause him to be called to appear and show cause, why he 
should not give further security and must proceed thereon as upon the ap-- 
plication of any person interested.—Code of 1881, § 1408. 


§ 1416. [921.] Who not to be sureties. No judge of the superior 
court, no sheriff, clerk of a court, or deputy of either, and no attorney at 
law, shall be taken as surety in any bond required to be taken in any pro- 
ceeding in probate.—Laz's of 1891, p. 383, § 14. 


S 1417. [922.] Judge to exercise special care as to sureties. The 
judge shall take special care to take as sureties, men who are solvent and 
sufficient, and who are not bound in too many other bonds; and to satisfy 
himself, he may take testimony, and examine, on oath, the applicant or 
person offered as surety.-—Law's of 1891, p. 384, $ 15. 


$ 1418. [923.] Bonds recorded and original preserved. The clerk 
shall record, in a well bound book kept for that purpose, all bonds given 
by executors and administrators, and preserve the originals in regular file. 
—Laws of 1891, p. 384, § 16. 
=- § 1419. [924.] Defective bond not void. No bond required under the 
provisions of this act, and intended as such bond, shall be void for want 
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of form or substance, recital, or condition ; nor shall the principal ur surety 
on such account be discharged, but all the parties thereto shall be held 
and bound to the full extent contemplated by the law requiring the same, 
to the amount specified in such bond. In all actions on such defective 
bond, the plaintiff may state its legal effect, in the same manner as though 
it were a perfect bond.—Code of 1881, § 1412. 


§ 1420. [925.] Acts in court or chambers equally valid—Ordersto . 
be entered in minutes. The applications and acts authorized by the 
foregoing sections of this chapter may be heard and determined in court 
or at chambers. All orders made therein must be entered upon the min- 
utes of the court.—Laws of 1891, p. 384, § 17. 


S$ 1421. [926.] When executor may be suspended. Whenever the 
probate judge has reason to believe from his own knowledge, or from 
credible information, that any executor or administrator has wasted, em- 
bezzled or mismanaged, or is about to waste or embezzle the property of 
the estate committed to his charge or has committed, or is about to com- 
mit a fraud upon the estate, or is incompetent to act, or has permanently 
removed from the territory, or has wrongfully neglected the estate, or has 
long neglected to perform any acts as such executor or administrator, he 
must by order entered upon the minutes of the court suspend the powers 
of such executor or administrator, until the matter is investigated. —Code 
of 1881, § 1414. 

S$ 1422. [927.] Notice of suspension—Oitation—Hearing. When 
such suspension 1s made, notice thereof must be given to the executor or 
administrator, and he must be cited to appear and show cause why his 
letters should not be revoked. If he fail to appear in obedience to the 
citation, or if appearing the court is satisfied that there exists cause for 
his removal, his letters must: be revoked, and letters of administration 
granted anew, as the case may on of 1891, p. 384, § 18. 

Moore’s Estate, 24 P., 846. 


S$ 1423. [928.] Interested person may file allegations. At the hear- 
ing, any person interested in the estate may appear and file his allegations 
in writing, showing that the executor or administrator should be removed, 
to ae ie the executor or administrator may demur or answer.—Code of 
1881, § 1416. 


S 1424. [929.] Notice by publication when executor absconds, etc. 
If the executor or administrator has absconded or conceals himself, or has 
removed or absented himself from the territory, notice may be given him 
of the pendency of the proceedings by publication, in such manner as the 
court may direct, and the court may proceed upon such notice, as if the 
citation had been personally served.—Code of 1881, § 1417. 


§ 1425. [930.] Court may compel executor to attend and answer. 
In the proceedings authorized by the preceding section for the removal of 
an executor or administrator, the court may compel his attendance by at- 
tachment, and may compel him to answer questions, on oath, touching 
his administration, and upon his refusal so to do, may commit him to jail, 
until he obey, or may revoke his letters, or both.— Code of 1881, § 1418. 


§ 1426. [931.] When special administrator may be appointed. 
When, by reason of an action concerning the proof of a will, or from any 
other cause, there shall be a delay in granting letters testamentary or of 
administration, the judge may, in his discretion, appoint a special admin- 
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istrator (other than one of the parties) to collect and preserve the effects 
of the deceased ; and in case of an appeal from the decree appointing such 
special administrator, he shall, nevertheless, proceed in the execution of 
his trust until he shall be otherwise ordered by the appellate court.—Laws 
of 1891, p. 384, § 19. 
Moore’s Estate, 24 P., 846. 

$ 1427. [932.] Bond of Same. Every such administrator shall, before 
entering on the duties of his trust, give bond with sufficient surety or 
sureties, in such sum as the judge of the probate court shall order, pay- 
able to the territory of Washington, with condition as required of an ex- 
ecutor, or in other cases of administration, to make and return into the 
probate court as soon as practicable, a true inventory of the goods, chat- 
tels, rights and credits of the deceased, which have or shall come into his 
possession or knowledge; and that he will truly account for all the goods, 
chattels, debts and effects of the deceased that shall be received by him as 
special administrator, whenever required by the probate court, and will de- 
liver the same to the person who shall be appointed executor or admin- 
istrator of the deceased, or tosuch other person as shall be lawfully author- 
ized to receive the same.—Code of 1881, § 1420. 


§ 1428. [933.] Duties of Same. Such special administrator shall col- 
lect all the goods, chattels and debts of the deceased and preserve the same 
for the executor or administrator who shall thereafter be appointed; and 
for that purpose may commence and maintain suits as an administrator, 
and may also sell such perishable and other goods as the probate court 
shall order sold, and he shall be allowed such compensation for his service 
as the said court shall deem reasonable.—Code of 1881, § 1421. 


S 1429. [934.] Powers of special administrator shall cease when 
letters testamentary granted. Upon granting letters testamentary or 
of administration, the power of the special administrator shall cease, and 
he shall forthwith deliver to the executor or administrator all the goods, 
chattels, money and effects of the deceased in his hands, and the executor 
or administrator may be admitted to prosecute any suit commenced by the 
special administrator, in like manner as an administrator de bonts non is 
authorized to prosecute a suit commenced by a former executor or admin- 
istrator.—Code of 1881, § 1422. 


$ 1430. [935.] Not liable to creditors—Limitation to run from 
granting of letters testamentary. Such special administrator shall not 
be liable to an action by any creditor of the deceased, and the time for 
limitation of all suits against the estate shall begin to run from the time of 
granting letters testamentary or of administration in the usual form, in 
like manner as if such special administration had not been granted.—Code 
of 1881, § 1423. | 

§ 1431. [936.] Must render account same as other administrators. 
The special administrator shall also render an account under oath of his 
proceedings, in like manner as other administrators are required to do.— 
Code of 1881, 1424. 


S 1432. [937.] Resignation of executor—Settlement of account. 
If any executor or administrator, having first settled his accounts, shall 
publish for six weeks in some newspaper in this territory in general circu- 
lation in the county wherein his letters were granted, a notice of his inten- 
tion to apply to the probate court to resign his letters, and the court on 
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proof of such publication believe that he should be permitted to resign, it 
shall so order.—Code of 1881, § 1425. 


S 1433. [938.] Surrender of letters. Such person shall then sur- 
render his letters, his power from that time shall cease, and he shall pay 
the expense of publication and of all the ei on such application. 
—Code of 1881, § 1426. 


S 1434. [939.] Remaining executors to n when part resign. If 
there be more than one executor or administrator of an estate, and the let- 
ters to part of them be revoked or surrendered, or a part die or in any 
[way] become disqualified, those who remain shall perform all the duties 
required by law.---Code of 1881, § 1427. 


S 1435. [940.] In case of death, etc., next person entitled takes 
appointment. If the executor or administrator of an estate shall die, 
resign, or the letters be revoked before the settlement of the estate, letters 
of administration of the goods remaining unadministered, shall be granted 
to those to whom administration would have been granted if the original 
letters had not been obtained, or the person obtaining them had renounced 
administration, and the administrator de bonis non shall perform the like 
duties and incur the like liabilities as the former executors or administra- 
tors.— Code of 1881, § 1428. 


S 1436. [941.] Representatives of deceased executor must ac- 
count. If any executor or administrator resign or his letters be revoked, 
or he die, he or his representatives shall account for, pay and deliver to 
his successor or to the surviving or remaining executor or administrator, 
all money and property of every kind, and all rights, credits, deeds, evi- 
dences of debt and papers of every kind of the deceased, at such time and 
in such manner as the court shall order, on final settlement with such ex- 
ecutor or administrator or his legal representatives.—Code of 1881, § 1429. 


X 1437.[942.] Succeeding administrator may have action for pos- 
session of estate. The succeeding administrator, or remaining executor 
or administrator, may proceed by law against any delinquent former ex- 
ecutor or administrator, or his personal representatives, or the sureties 
of either, or against any other person possessed of any part of the 
estate. —Laws of 1891, p. 384, § 20. 


X 1438. [943.] Action against sureties to be commenced within six 
years. All actions against sureties shall be commenced within six years 
after the revocation or surrender of letters of administration or death of 
the principal.—Zaws of 1891, p. 385, § 21. Code of 1881, § 1431. 


S 1439. [944.] Administrator may be compelled to settle accounts. 
If any executor or administrator fail to make either annual or final settle- 
ment as required by law, and do not show good cause for such failure, after 
having been cited for that purpose, the probate court shall order such ex- 
ecutor or administrator to make such settlement and may enforce obedience 
to such order by attachment, and may revoke his letters.—Code of 1881, 
Š 1432. 

X 1440. [945.] Attachment for failure. If any person who has sur- 
rendered his letters testamentary or of administration, or whose letters 
have been revoked, or the legal representatives of any deceased executor or 
administrator shall fail to make final settlement as required by law, after 
being cited for that purpose by the probate court it shall order such delin- 
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quent to make such settlement, and may enforce obedience to such order 
by attachment.—Code of 1881, § 1433. 


S 1441. [946.] Costs upon such attachment. In all cases where cita- 
tions or attachments may be issued against any executor, administrator or 
other person for failing to settle his accounts, such delinquent shall pay 
all costs incurred thereby, the collection of which costs may be enforced 
by attachment.—Code of 1881, § 1434. 


§ 1442. [947.] Separate inventory of partnership property. The 
executor or administrator of a deceased person who was a member of a co- 
partnership, shall include in the inventory of such person’s estate, in a 
separate schedule, the whole of the property of such partnership ; and the 
appraisers shall estimate the value thereof, and also the value of such per- 
son’s individual interest in the partnership property, after the payment or 
satisfaction of all the debts and liabilities of the partnership.—Code of 
1881, § 1435. 


Reese v. Murnan, 31 P., 1027. 


§ 1443. [948.] Administration of partnership property. After the 
inventory is taken, the partnership property shall be in the custody and 
control of the executor or administrator for the purposes of administration, 
unless the surviving partner shall within five days from the filing of the 
inventory, or such further time as the court may allow, apply for the ad- 
ministration thereof, and give the bond therefor hereinafter prescribed.— 
Code of 1881, § 1436. 


§ 1444. [949.] Surviving partner entitled to letters. If the sur- 
viving partner apply therefor, as provided in the last section, he is entitled 
to the administration of the partnership estate, if he have the qualifications 
and competency required for a general administrator. He is denominated 
an administrator of the partnership, and his powers and duties extend to 
the settlement of the partnership business generally, and the payment or 
transfer of the interest of the deceased in the partnership property remain- 
ing after the payment or satisfaction of the debts and liabilities of the 
partnership, to the executor or general administrator within six months 
from the date of his appointment, or such further time, if necessary, as the 
court may allow. In the exercise of his powers and the performance of 
his duties, the administrator of the partnership 1s subject to the same lim- 
itations and liabilities, and control and jurisdiction of the court as a gen- 
eral administrator. —Code of 1881, § 1437. 


§ 1445. [950.] Bond of administrator of partnership property. 
The bond of the administrator of the partnership shall be in a sum not 
less than double the value of the partnership property, and shall be given 
in the same manner and be of the same effect as the bond of a general ad- 
ministrator.— Code of 1881, § 1438. 


§ 1446. [951.] General administrator to act when surviving part- 
ner does not—Additional bond. In case the surviving partner is not 
appointed administrator of the partnership, the administration thereof de- 
volves upon the executor or general administrator, but before entering 
upon the duties of such administration, he shall give an additional bond 
in double the value of the partnership property.—Code of 1881, $ 1439. 


§ 1447. [952.] Surviving partner to give information and surren- 
der all property. Every surviving partner, on the demand of an exec- 
utor or administrator of a deceased partner, shall exhibit and give infor- 
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mation concerning the property of the partnership at the time of the death 
of the deceased partner, so that the same may be correctly inventoried and 
appraised ; and in case the administration thereof shall devolve upon the. 
executor or administrator, such survivor shall deliver or transfer to him on 
demand, all the property of the partnership, including all books, papers 
and documents pertaining to the same, and shall afford him all reasonable 
information and facilities for the performance of the duties of his trust.— 
Code of 1881, § 1440. 


8 1448. [953.] Citation to surviving partner when he refuses. 
Any surviving partner who shall refuse or neglect to comply with the re- 
quirements of the last section, may be cited to appear before the court and 
unless he show cause to the contrary, the court shall require him to com- 
ply with such section in the particular complained of.—Code of 1881. 
S 1441. 

S 1449. [954.] Persons disqualified to act as administrators. ‘The 
following persons are not qualified to act as executors or administrators : 
Non-residents of this territory, minors, judicial officers other than justices 
of the peace, persons of unsound mind or who have been convicted of any 
felony or of a misdemeanor involving moral turpitude, or a married 
woman. And when any person to whom letters testamentary or of ad- 
ministration have been issued, becomes disqualified to act because of leav- 
ing the territory, becoming of unsound mind, or is convicted of any crime 
or misdemeanor involving moral turpitude, or [of] [z/] a woman and she 
ceases to be single, the probate court having jurisdiction shall revoke his 
or her letters as in this act provided.—Code of 1881, § 1442. 


= Coggan, 1 W. T., 257. 


$ 1450. [955.] When will so provides, administration unnecessary. 
In “all cases where it 1s provided in the last will and testament of the de- 
ceased, that the estate shall be settled in a manner provided in such last 
will and testament, and that letters testamentary or of administration shall 
not be required, it shall not be necessary to take out letters testamentary 
or of administration, except to admit to probate such will in the manner 
required by existing laws, and after the probate of such will, all such es- 
tates may be managed and settled without the intervention of the probate 
court, if the said last will and testament so provides: Provided, however, 
In all such cases, if the party named in such will as executor shall decline 
to execute the trust, or shall [die] or be otherwise disabled from any cause 
from acting as such executor, then letters testamentary or of’ administra- 
tion shall issue as in other cases: And provided, further, If the party 
named in the will shall fail to execute the trust faithfully and to take care 
and promote the interests of all parties taking under the will, then upon 
petition of any creditor of such estate, or of any of the heirs, or of any 
person on behalf of any minor heirs, it shall be the duty of the probate 
court of the county wherein such estate is situated, to cite such person 
having the management of such estate to appear before such court, and if, 
upon hearing of such petition, it shall appear that the trust in such will is 
not faithfully discharged, and that the parties interested or any of them 
have been or are about to be damaged by such acts or doings of the exec- 
utor, then letters testamentary or of administration shall be had and re- 
quired in such cases, and all other matters and proceedings shall be had 
and required as are now required in the administration of estates, and in 
such cases, the costs of the citation and hearing shall be charged against 
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the party failing and neglecting to execute the trust as required in such 
will.—Code of 1881, § 1443. 


Newport v. Newport, 31 P., 428. 


CHAPTER CXIV. 


INVENTORY AND EFFECTS OF DECEASED PERSONS. 


2 145I. 


Executor to have possession of all prop- 
erty. 


@ 1459. 
ĝ 1460. 


Liability for failure toreturn inventory. 
Additional inventory to be made on 
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21455. Inventory must show money belong- prisoned. 
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to the estate. 21466. Proceedings when estate does not ex- 


@ 1457. 


Discharge of debt in will void as 


ceed one thousand dollars. 
against creditors. 

Appraisers to sign inventory and ex- 
ecutor to verify. 


Ss 1451. [q56.] Executor to have possession of all property. 
Every executor or administrator shall, after having qualified, by giving 
bond as hereinbefore provided, have a mght to the immediate possession 
of all the real as well as personal estate of the deceased, and may receive 
the rents and profits of the real estate until the estate shall be settled or 
delivered over, by order of the probate court, to the heirs or devisees, 
and shall keep in tenantable repair all houses, buildings and fixtures there- 
on, which are under his control.— Code of 1881, § 1444. 

Dunn v. Peterson, 29 P., 998; 4 W., 170. Balch v. Smith, 30 P., 648; 4 W., 497. 
Hanford v. Davies, 25 P., 329; 1 W., 426. Ward v. Moorey, 1 W. T., 104. 
Burch v. McDaniel, 2 W. T., 58; 3 P., 586. Page v. Tucker, 54 Cal., 121. 
See § [1041]. 


§ 1452. [957.] Inventory to be made within one month after ap- 
pointment. Every executor and administrator shall make and return, 
upon oath, into the probate court, within one month after his appointment, 
a true inventory of the real and personal estate of the deceased, which 
shall come to his possession or knowledge.— Code of 1881, § 1445. 


§ 1453. [958.] Appointment of appraisers—Oompensation. The 
estates and effects comprised in the inventory shall be appraised by three 
suitable disinterested persons, who shall be appointed by the probate 
court. If any part of the estate shall be in another county than that in 
which letters are issued, appraisers residing in such county may be ap- 
pointed by the probate court having jurisdiction of the case, or if most 
advisable the same appraisers may act. Such appraisers shall receive as 
compensation for their services three dollars per day, to be paid out of the 
estate, and when they have to go out of their county, mileage shall be 
allowed ; provided, that where it appears to the satisfaction of the court, 
from the return of the inventory or other proof, that the whole estate con- 
sists of personal property of less value than one hundred dollars, exclu- 
sive of moneys, drafts, checks, bonds or other securities of fixed valuation, 
an appraisement may be dispensed with, in the discretion of the court.— 
Laws of 1887-8, p. 186, § 1. 


ê 1458. 
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§ 1454. [959.] Oath and duties of appraisers—Contents of inven- 
tory. Before proceeding to the discharge of their duties, the appraisers 
shall take and subscribe an oath before any officer authorized to adminis- 
ter oaths, to be attached to the inventory, that they will honestly and im- 
partially appraise the property which shall be exhibited to them, accord- 
ing to the best of their knowledge and ability ; they shall proceed to esti- 
mate and appraise the property, and set down each article separately, with 
the value thereof in dollars and cents, in figures opposite the respective 
articles. The inventory shall contain all the estate of the deceased, real 
and personal, a statement of all debts, partnership and other interests, 
bonds, mortgages, notes, and other securities for the payment of money 
belonging to the deceased, specifying the name of the debtor in each 
security, the date, the sum originally payable, the indorsements thereon, 
if any, and their dates, and the sum which, in the judgment of the ap- 
praisers, may be collectible on each debt, interest or security.—Code of 
1881, § 1447. 

§ 1455. [960.] Inventory must show money belonging to estate. 
The inventory shall also contain an account of all moneys belonging to 
the deceased, which shall have come to the possession or knowledge of the 
executor or administrator; and if none shall come to his possession or 
knowledge, the fact shall be so stated in the inventory.—Code of 1881, § 
1448. : 

§ 1456. [961.] Executor is not released from liability to the estate. 
The naming of any person as executor in a will, or the appointment of 
any person as administrator, shall not operate as a discharge from any just 
claim which the testator or intestate had against the executor or adminis- 
trator, but the claim shall be included in the inventory, and the executor 
and administrator shall be liable to the same extent as he would have been 
had he been appointed executor or administrator.—-Code of 1881, § 1449. 


§ 1457. [962.] Discharge of debt in will void as against creditors. 
The discharge or bequest in a will of any debt or demand of the testator 
against any executor named in his will, or against any other person, shall 
not be valid against the creditors of the deceased, but shall be construed 
asa specific bequest of such debt or demand, and the amount thereof 
shall be included in the inventory, and shall if necessary, be applied in 
payment of his debts; if not necessary for that purpose, it shall be paid 
in the same manner and proportions as other specific legacies.—Code of 
1881, § 1450. 


S 1458. [963.] Appraisers to sign inventory and executor to 
verify. The inventory shall be signed by the appraisers, and be verified 
by the oath of the executor or administrator to the effect that the inven- 
tory contains a true statement of all of the estate of the deceased, which 
has come to his possession or knowledge, and particularly of all moneys 
belonging to the deceased, and of all just claims of the deceased against 
the executor or administrator.—Code of 1881, § 1451. 


§ 1459. [964.] Liability for failure to return inventory. If any 
executor or administrator shall neglect or refuse to return the inventory 
within the period prescribed, or within such further time, not exceeding 
three months, as the court shall allow, the court shall revoke the letters 
testamentary or of administration ; and the executor or administrator shall 
be liable on his bond to any party interested for the injury sustained by 
the estate through his neglect.— Code of 1881, § 1452. 
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§ 1460. [965.] Additional inventory to be made on discovery of 
unscheduled property. Whenever property not mentioned in an inven- 
tory shall come to the knowledge and possession of the executor or ad- 
ministrator, he shall cause the same to be appraised in the manner pre- 
scribed in this chapter, and an additional inventory to be returned, sub- 
scribed and sworn to as is provided in this chapter, as soon as practicable 
after the discovery thereof, and the making of such inventory may be 
enforced, after notice, by attachment to which may be added the revoca- 
tion of the letters.— Code of 1881, § 1453. 


§ 1461. [966.] Disposition of personal estate. The personal estate of 
the deceased which shall come into the hands of the executor or administra- 
tor, shall be first chargeable with the payment of the debts and expenses; and 
if the goods, chattels, rights and credits in the hands of the executor or 
administrator, shall not be sufficient to pay the debts of the deceased, the 
expenses of the administration and the allowance to the family of the de- 
ceased, the whole, or so much as may be necessary of the real estate may 
be sold for that purpose by the executor or administrator, in the manner 
prescribed in this act.—Code of 1881, § 1454. 


§ 1462. [967.] Penalty for embezzling property. If any person, be- 
fore the granting of letters testamentary or administration, shall embezzle 
or alienate any of the moneys, goods, chattels, or effects of any deceased 
person, he shall stand chargeable, and be liable to the action of the exec- 
utor or administrator of the estate, in double the value of the property so 
embezzled or alienated, to be recovered for the benefit of the estate. —Code 
of 1881, § 1455. 

Jahns v. Notting, 29 Cal., 510. 


§ 1463. [968.] Party charged with embezzlement to be cited before 
court—Costs. If the executor, administrator, heir, legatee, creditor or 
other person interested in the estate of any deceased person shall complain 
to the court, on oath, that any person is suspected of having concealed, 
embezzled, smuggled, conveyed away or disposed of any moneys, goods 
or chattels of the deceased, or that he has in his possession or knowledge 
any deeds, conveyances, bonds, contracts or other writings which contain 
evidence of or tend to disclose the right, title interest or claim of the de- 
ceased to any real or personal estate, or any claim, demand, or last will of 
the deceased, the said court may cite such person to appear, and may ex- 
amine him on oath upon the matter of such complaint. If such person be 
not in the county where letters have been granted, he may be cited and 
examined, either before the court for the county where he may be found, 
or before the court issuing the order or citation; but in the latter case, if 
he appear and be found innocent, his necessary expenses shall be allowed 
him out of the estate.—Laws of 1891, p. 385, § 22. 


§ 1464. [969.] Party refusing to appear may be imprisoned. If 
the person so cited refuse to appear and submit to such examination, or to 
answer such interrogatories as may be put to him, touching the matter of 
such complaint, the court may, by warrant for that purpose, commit him 
to the county jail, there to remain in close custody until he shall submit to 
the order of the court, and all such interrogatories and answers shall be in 
writing, and shall be signed by the party examined and filed in the pro- 
bate court.—Code of 1881, § 1457. 


$ 1465. [970.] Same if person refuse to answer citation. The pro- 
bate court, upon the complaint on oath of any executor or administrator, may 
21 
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_ cite any person who shall have been intrusted with any part of the estate 
of the deceased person, to appear before the said court, and may require 
such person to give a full account, on oath, of any moneys, goods, chat- 
tels, bonds, accounts, or other papers belonging to the estate, which shall 
have come to his possession in trust for such executor or administrator, 
and of his proceeding thereon ; and if the person so cited shall refuse to 
appear and answer such account, the court may proceed against him as 
provided in the preceding section. —Code of 1881, § 1458. 


§ 1466. [971.] Proceedings where estate does not exceed one thou- 
sand dollars. If, by the return of the inventory of the estate of any in- 
testate who died leaving a widow or minor children, it shall appear that 
the value of the estate does not exceed one thousand dollars, the court 
shall, by decree for that purpose, assign for the use and support of the 
widow and minor children of the intestate, or for the support of the minor 
child or children, if there be no widow, the whole estate, after the pay- 
ment of the funeral expenses and expenses of administration, and there 
shall be no further proceedings in the administration unless further estate 
be discovered.—Laws 4 1891, p. 385, § 23. 


CHAPTER CXV. 
PROVISIONS FOR SUPPORT OF THE FAMILY. 


¢ 1467. Family to have possession of home- ¢ 1470. Distribution of property so set apart. 
stead. $ 1471. Entire estate assets when there is no 
¢ 1468. Property exempt set aside for the fam- widow or children. 


ily. 
¢ 1469. ened to family has preference, 
except. | 
§ 1467. [972.] Family to have possession of homestead.. When a 
person shall die, leaving a widow or minor child or children, the widow, 
child or children shall be entitled to remain in possession of the homestead, 
and of all the wearing apparel of the family, and of all the household 
furniture of the deceased, andif the head of the family in his lifetime had 
not complied with the provisions of the law relative to the acquisition of 
a homestead, the widow, or child or children, may comply with such 
provisions, and shall be entitled on such compliance to a homestead as 
now provided by law for the head of a family, and the same shall be set 
aside for the use of the widow, child or children, and shall be exempt 
from all claims for the payment of any debt, whether individual or com- 
munity. Said homestead shall be for the use and support of said widow, 
child or children, and shall not be assets in the hands of any administra- 
tor or executor for the debts of the deceased, whether individual or com- 
munity.—Laws of 1891, p. 386, § 24; 1885-6, p. 170, § 1. 
State v. Lichtenberg, 29 P., 999; 4 W., 231. McMillan’s Estate, 23 P., 44I; I 
W., 29. 


§ 1468. [973.] Property exempt set aside for the family. In case 
of the appointment of an executor or administrator upon the death of the 
husband as mentioned in the last preceding section the court shall, with- 
out cost to the widow, minor child or children, set apart for the use of such 
widow, minor child or children, all the property of the estate by law ex- 
empt from execution ; if the amount thus exempt be insufficient for the 
support of the widow and minor child or children, the court shall make 
such further reasonable allowance out of the estate as may be necessary 
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for the maintenance of the family according to their circumstances, during 
the progress of the settlement of the estate.—ZLaws of 1891, p. 386, § 25; 
1885-6, p. 171, § 2. 


§ 1469. [974.] Allowance to family has preference, except. Any 
allowance made by the court in accordance with the provisions of the pre- 
ceding section, shall be paid by the executor or administrator in preference 
to all other charges except funeral charges and expenses of administra- 
tion.—Code of 1881, § 1462. 


§ 1470. [975.] Distribution of property so set apart. When prop- 
erty shall have been set apart for the use of the family in accordance with 
the provisions of this chapter, if the deceased shall have left a widow and 
no minor children, such property shall be the property of the widow; if 
he shall have left also a minor child or children, one-half to the 
widow, and the remainder to such child, or in equal shares to such child- 
ren, if there are more than one; if there be no widow then the whole shall 
belong to the minor child or children.—Code of 1881, § 1463. 

McKinnie v. Scaffer, 74 Cal. 614 ; 16 P., 509. 

§ 1471. [976.] Entire estate assets when there is no widow or 
children. If intestate leave no widow or minor children, all his estate 
shall be assets in the hands of the administrator, after payment of funeral 
expenses and expenses of administration, for the payment of the debts of 
the deceased, or distribution according to law.—Code of 1881, § 1464. 


CHAPTER CXVI. 
CLAIMS AGAINST THE ESTATE. 


if action brought. 


g 1472. ‘Notice to creditors to be published. ¢ 1485. Judgment against executor—How en- 
¢ 1473. Copy of notice to be filed. forced. 
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ĝ 1479. Suit on rejected claims to be brought ¢ 1490. Letters revoked if executor fails to give 
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§ 1472. [977.] Notice to creditors to be published. Every executor 
or administrator shall immediately after his appointment cause to be pub- 
lished in some newspaper printed in the county, if there be one, if not, 
then in such newspaper as may be designated by the court, a notice to 
the creditors of the deceased, requiring all persons having claims against 
the deceased to present them, with the necessary vouchers, within one 
year after the date of such notice, to such executor or administrator, at 
the place of his residence or transaction of business, to be specified in 
the notice. Such notice shall be published as often as the probate court 
shall deem necessary, but not less than once in a week for four successive 
weeks.—Code of 1881, § 1465. 
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S 1473. [978.] Copy of notice to be filed. After the notice shall 
have been published, a copy thereof, together with the afhdavit attached 
thereto, of the publisher or printer of the paper in which the same was 
published, shall be filed by the executor or administrator in the probate 
court.—Code of 1881, § 1466. 


§ 1474. [979.] Claims barred in one year. If a claim be not pre- 
sented within one year after the first publication of fhe notice, it shall be 
barred.— Code of 1881, § 1467. 


Scammon v. Ward, 23 P., 439; 1 W., 179. Reed v. Miller, 25 P., 334; 1 W., 426. 


$ 1475. [980.] Claims against estate to be verified. Every claim 
presented to the administrator shall be supported by the afhdavit of the 
claimant, or some one in his behalf to the effect that said claim 1s correct, 
that the amount claimed is justly due, that no payments have been made 
thereon, and that there are no offsets to said claim to the knowledge of the 
afhant. When not made by the claimant the affidavit must show the rea- 
son why it 1s made by the afhant. The oath may be taken before any 
officer authorized to administer oaths. ‘The executor or administrator may 
also require satisfactory vouchers to be produced in support of the claim. 
—Laws of 1883, p. 29, § 1. 


See cases under last section. 


S 1476. [981.] Allowance or rejection to be indorsed by executor 
—Notice of rejection. When.a claim accompanied by the affidavit re- 
quired in the preceding section has been presented to the executor or ad- 
ministrator, he shall indorse thereon his allowance or rejection, with the 
day and date thereof. If he allow the claim, it shall be presented to the 
judge of the probate court, who shall in the same manner indorse on it his 
allowance or rejection. If the executor or administrator reject the claim 
he shall notify the claimant forthwith of said rejection.—Code of 1881, § 
1469. 

$ 1477. [982.] Allowed claims shall be filed. Every claim which has 
been allowed by the executor or administrator and the said judge, shall be 
filed in the probate court and be ranked among the acknowledged debts of 
the estate, to be paid in the course of the admuinistration.—Code of 1881, 
§ 1470. 

S 1478. [983.] If judge present c aim, by whom and how allowed. 
Any judge of a probate court may present a claim against the estate of 
any decedent for allowance, to the executor or administrator, and if the 
executor or administrator allows such claim, he shall in writing designate 
some judge of the probate court of an adjoining county, and the said 
judge shall have the same power to allow or reject it as he would have, had 
letters issued in his court ; and the claimant shall have, in the event of his 
claim being rejected, all the rights incident to any other creditor against 
the estate.—Code of 1881, § 1471. 


S 1479. [984.] Suit on rejected claim to be brought within three 
months. When a claim is rejected by either the executor, administrator 
or the judge of probate court, the holder must bring suit in the proper 
court against the executor or administrator within three months after its 
rejection, otherwise the claim shall be forever barred.—Code of 1881, § 1472. 


Wilkens v. Wilkens, 1 W., 87; 23 P., 411. Bank of Ukiah v. Shoemake, 67 
Cal., 147. 
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§ 1480. [985.] Claim not allowed if barred. No claim shall be al- 
lowed by the executor, administrator or probate court which is barred by 
the statute of limitations.—Code of 1881, § 1473. 


S 1481. [986.] Claim to be presented before action. No holder of 
any claim against an estate shall maintain an action thereon, unless the 
claim shall have been first presented to the executor or administrator.— 
Code of 1881, § 1474. 

Casey v. Ault, 29 P., 1048; 4 W., 167. Munholland v. Ault, 32 P., 294. Barlow 
v. Coggan, 1 W. T., 257. 


S 1482. [987.] Time of vacancy excluded. The time during which 
there shall be a vacancy in the administration, shall not be included in any 
limitations herein prescribed.—Code of 1881, § 1475. 


S 1483. [988.] When testator dies during action, claim must be 
presented. If any action be pending against the testator or intestate, at 
the time of his death, the plaintiff shall, in like manner present his claim 
to the executor or administrator for allowance or rejection, authenticated 
as in other cases; and no recovery shall be had in the action, unless proof 
be made of the presentment.—Code of 1881, § 1476. 


§ 1484. [989.] Part allowance to be endorsed—Oosts if action 
brought. Whenever any claim shall have been presented to an executor 
or administrator and the judge of the probate court, and a part thereof 
shall be allowed, the amount of such allowance shall be stated in the in- 
dorsement. If the creditor shall refuse to accept the amount so allowed 
in satisfaction of his claim, he shall recover no costs in any action he may 
bring against the executor or administrator, unless he shall recover a 
greater amount than that offered to be allowed, exclusive of interest and 
costs.— Cote of 1881, Š 1477. 


S 1485. [990.] Judgment against executor—How enforced. The 
effect of any judgment rendered against any executor or administrator, 
shall be only to establish the claim, in the same manner as if it had been 
allowed by the executor or administrator and the probate court; and the 
judgment shall be, that the executor or administrator pay, in due course of 
administration, the amount ascertained to be due. A certified transcript 
of the judgment shall be filed in the probate court, and no execution shall 
issue upon such judgment; nor shall it create a lien upon the property of 
the estate, or give the judgment creditor any priority of payment.—Code 
of 1881, § 1478. 

S 1486. [991.] Judgment against testator must be presented like 
other claims. When any judgment has been rendered against the testa- 
tor or intestate in his lifetime, no execution shall issue thereon after his 
death, but it shall be presented to the executor or administrator as any 
other claim, but need not be supported by the affidavit of the claimant, 
and if justly due and unsatisfied, shall be paid in due course of adminis- 
tration: Provided, however, That 1f it be a lien upon any property of the 
deceased, the same may be sold for the satisfaction thereof, and the officer 
making the sale shall account to the executor or administrator for any sur- 
plus in his hands.—Code of 1881, § 1479. 


S 1487. [992.] Executor may refer claim. If the executor or ad- 
ministrator doubt the correctness of any claim presented to him, he may 
enter into an agreement in writing with the claimant to refer the matter 
in controversy to some disinterested person or persons, to be approved by 
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the judge of the court. Upon filing the agreement in the probate court, 
the court shall enter an order referring the matter in controversy to the 
persons so selected.—Code of 1881, § 1480. 


§ 1488. [993.] Referees to hear and determine case—Exceptions to 
decisions. The referee or referees, having been sworn, shall proceed .to 
hear and determine the case and make return thereof ; and their aw ard, if 
not excepted to, shall be entered as the decision of the court. If 
‘exceptions in writing are filed, the court shall proceed to determine the 
case in like manner as other claims are determined. The compensation of 
referees shall be the same as allowed to referees in other causes.—Laz's of 
1891,- p. 386, § 26. 

NOTE : See §5II. 


§ 1489. [994.] Claims of executor to be presented to judge. If 
the executor or administrator is himself a creditor of the testator or intes- 
tate, his claim, duly authenticated by affidavit, shall be presented for al- 
lowance or rejection to the judge of the court, and its allowance by the 
judge shall be sufficient evidence of its correctness.—Laws of 1891, p. 


386, § 27. 


§ 1490. [995.] Letters revoked if executor fail to give notice 
within two months. If the executor or administrator shall neglect for 
two months, after his appointment, to give notice to creditors as prescribed 
by this article, it shall be the duty of the court to revoke his letters.— 
Code of 1881, § 1483. 


$ 1491. [996.] Claims to be returned with inventory, and subse- 
quently as presented. At the same time at which the executor or ad- 
ministrator is required to return his inventory, he shall also return a state- 
ment of all claims against the estate which shall have been presented to 
him, when required by the court, and from time to time thereafter shall 
present a statement of claims subsequently presented to him; and in all 
such statements he shall designate the names of creditors, the nature of 
each claim, when it did or will become due, and whether it was allowed or 
rejected by him.—Code of 1881, § 1484. 


§ 1492. [997.] Notice of removal of executor and new appoint- 
ment. In case of resignation or removal for any cause of any executor or 
administrator, and the appointment of another or others after notice has 
been given by publication as required by law, by such executor or admin- 
istrator first appointed, to persons to present their claims against the estate, 
it shall be the duty of the judge of the court to cause notice of such resig- 
nation or removal and such new appointment to be published two succes- 
sive weeks in the same newspaper in which the original notice was pub- 
lished, 1f the publication of such paper is at the time continued, and if not, 
then in some other newspaper published in the county, or if there be no 
newspaper published in such county, then in a newspaper published in the 
state and of general circulation in the county, and the estate shall be closed 
up and settled within the year from the date of said original notice, unless 
further time be granted by the court as provided by law.—Laz's of 1891, 


p. 387, § 28. 
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within ten days—Resale. 


§ 1493. [998.] Sales invalid unless ordered by court—Except. No 
sale of any property shall be valid unless the same be made under order of. 
the probate court, unless otherwise provided by will: Provided, always, 
That it shall be lawful for the executor or administrator, when any or all 
of the property of deceased consists of perishable property or live stock, 
which cannot be retained by the executor or administrator without great 
expense or danger of loss, to sell such property or any portion thereof at 
private sale, if he be of the opinion that such sale will be to the best inter- 
ests of the estate, without said property being appraised, or obtaining an 
order of the probate court: Provided, That such sale shall be subject to 
approval by said court.—Laws of 1883, p. 29; § 1486 of Code of 1881, 
amended. 

Wilson v. Morrell, 32 P., 733. See § 1027. 


§ 1494. [999.] Application for order of sale to be in writing. All 
applications for orders of sale shall be by petition, in writing, in which 
shall be set forth the facts, showing the sale to be necessary, and upon the 
hearing any person interested in the estate, may file his written objections 
which shall be heard and determined.—Code of 1881, § 1487. 
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§ 1495. [1000.] Perishable property to be sold within twenty days, 
also property for allowance to family. Within twenty days after the 
filing of the inventory, the executor or administrator shall apply for an 
order to sell the perishable property of the estate, and so much other prop- 
erty as may be necessary to be sold, to pay the allowance made to the fam- 
ily of the deceased; and the order of sale may be made without notice of 
the application, but the executor or administrator shall be responsible for 
the value of the property unless the sale be reported to and approved by 
the court.—Zaws of 1891, p. 387, § 29. 

Brewster v. Baxter, 2 W. T., 135; 3 P., 844. 


§ 1496. [1001.] Sales to pay debts and expenses. If the claims 
against the estate have been allowed, or a sale of property shall be neces- 
sary for the payment of the expenses of the administration, he may also 
apply for an order to sell so much of the personal estate as shall be neces- 
sary.—Laws of 1891, p. 387, § 30. 

§ 1497. [1002.] Order of sale, when granted and what to contain. 
If it appear to the court that a sale is necessary, it shall so order. In 
making such sale, the court shall order such articles as are not necessary 
for the support and subsistence of the family of the deceased, or not 
specially bequeathed, to be first sold.—Code of 1881, § 1490. 


S 1498. [1003.] Personal property to be sold at auction—Notice. 
Sales of personal property shall be made at public action, and after notice 
given for at least two weeks, which notice shall be given by notices posted 
in ten public places in the county, or by publication in a newspaper, if 
the judge shall so order, in which shall be stated the time and place of 
sale.— Code of 1881, § 1491. 


S 1499. [1004.] Court to order private sale if for the interest of 
estate. That in case it shall be made to appear to the satisfaction of the 
probate court that it will be for the interest of the estate to allow the exec- 
utor or administrator to sell all or any portion of the personal property 
belonging to the estate at private sale, the court may so order. All sales 
of personal property, whether made at public or private sale, with or 
without an order of the probate court, shall be returned by the executor 
or administrator to said court for confirmation, at the next regular term of 
said court after said [rule] [sa/e] shall have been made.—Laws of 1883, 
p. 30. § 1492, Code of 1881, amended. | 

NOTE: This section is probably superseded by the laws of 1893 on the subject 
of private sales. See chapter 126, §§ 1683-1692. 


S 1500. [1005.] Sale of real property. When the personal estate in 
the hands of the executor or administrator shall be insufficient to pay the 
allowance to the family, and all the debts and charges of the administra- 
tion, the executor or administrator may sell the real estate for that pur- 
pose, upon the order of the probate court. To obtain such order he shall 
present a petition to the court, setting forth the amount of the personal 
estate that has come to his hands, and how much, if any, remains undis- 
posed of, a list and the amounts of the debts outstanding against the de- 
ceased, as far as the same can be ascertained, a description of all the real 
estate of which the testator or intestate died seized, the condition and 
value of the respective lots and portions, the names and ages of the 
devisees, if any, and of the heirs of the deceased, which petition shall be 
verified by the oath of the party presenting the same.—Code of 1881, X 


1493. 
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§ 1501. [1006.] Necessity of sale must appear by petition. If it 
shall appear by such petition that there 1s not sufhcient personal estate in 
the hands of the executor or administrator to pay the allowance to the 
family, the debts outstanding against the deceased, and the expenses of 
administration, and that it 1s necessary to sell the whole or some portion of 
the real estate, for the payment of such debts, the probate court shall 
thereupon make an order, directing all persons interested to appear at a 
time and place specified, not less than four nor more than eight weeks 
from the time of making such order, to show cause why an order shall not 
be granted to the executor or administrator to sell the real estate of the de- 
ceased, or so much thereof as shall be necessary, to pay such allowances, 
charges and debts.—Code of 1881, $ 1494. 


§ 1502. [1007.] Person interested to be served with order—Except. 
A copy of such order to show cause, shall be personaly served on all 
persons interested in the estate, at least ten days before the time appointed 
for hearing the petition, or shall be published at least four successive 
weeks in such newspaper as the court shall order: Provided, however, If 
all persons interested in the estate shall signify, in writing, their assent 
to such sale, the notice may be dispensed with.—Code of 1881, § 1495. 


Ś 1503. [1008.] Hearing of application for order. The probate 
court, at the time and place appointed in such order, or at such other time 
to which the hearing may be adjourned, upon proof of the due service or 
publication of a copy of the order, or upon filing the consent in writing, 
to such sale, of all parties interested, shall proceed to the hearing of such 
petition ; and if such consent be not filed, shall hear and examine the alle- 
gation and proofs of the petitioners and of all persons interested in the es- 
tate, who may oppose the apphication.—Code of 1881, § 1496. 


$ 1504. [1009.] Guardian to be served when there are minor 
heirs. If any of the devisees or heirs of the deceased are minors, and 
have a general guardian in the county, the copy of the order sha!l be served 
on the guardian. If they have no such guardian, the court shall, before 
proceeding to act on the petition, appoint some disinterested person their 
guardian for the sole purpose of appearing for them and taking care of their 
interests in the proceedings.—Code of 1881, § 1497. 


§ 1505. [1o10.] Examination of witnesses and executors. The 
executor or administrator may be examined under oath, and witnesses 
may be examined by either party, and process may be issued to compel 
their attendance and testimony, by the probate court, in the same manner 
and with like effect as in other cases. — Code of 1881, § 1498. 


§ 1506. [ror1.] Part or whole of estate may be sold. If it shall 
appear to the court that it 1s necessary to sella part of the real estate, and 
that by a sale of such part the residue of the estate or some specific part 
or piece thereof would be greatly injured, the court may authorize the sale 
of the whole estate, or of such part thereof as may be adjudged necessary, 
and most to the interest of all concerned.—Code of 1881, § 1499. 


§ 1507. [1012.] When order of sale granted. If the probate court 
shall be satisfied after a full hearing upon the petition, and on examina- 
tion of the proofs and allegations of the parties interested, that a sale 
of the whole or some portion of the real estate 1s necessary for the pay- 
ment of the allowance to the family, and all valid claims against the 
estate and charges of administration, or if such sale be assented to by all 
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the parties interested, he shall make an order of sale authorizing the ex- 
ecutor or administrator to sell the whole or so much and such parts of the 
real estate described in the petition as he shall judge necessary or bene- 
ficial.— Code of 1881, § 1500. 

Hanford v. Davies, I W,, 476; 25 P., 329. 


§ 1508. [1013.] Conditions of sale to be specified in order. ‘The 
order shall specify the lands to be sold and the terms of sale, which 
may be either for cash or on credit, and not exceeding six months, as the 
court may direct. If it appear that any part of such real estate has been 
devised and not charged in such devise with the payment of debts, the 
court shall order that part descended to heirs to be sold, before that so de- 
vised.—Code of 1881, § 1501. 


§ 1509. [1014.] Any interested party may apply for order. If the 
executor or administrator shall neglect to apply for an order of sale when- 
ever it may be necessary, any person interested in the estate may make 
application therefor in the same manner as an executor or administrator, 
and notice thereof shall be given to the executor or administrator before 
the hearing.—Code of 1881, § 1502. 


§ 1510. [1015.] Clerk to deliver order to executor. Upon making 
such order, the clerk of the probate court shall deliver it to the executor 
or administrator, who shall thereupon be authorized to sell the real estate 
as directed.—Code of 1881, § 1503. 


§ 1511. [1016.] Notice of sale, how made—Three weeks. When a 
sale is ordered, notice of the time and place of sale shall be posted in three 
of the most public places in the county where the land 1s situated, at 
least twenty days before the day of sale, and shall be published in some 
newspaper of said county, if any there be, and if not, in some newspaper 
of this territory in general circulation in said county, for three successive 
weeks next before such sale in which notice the lands and tenements shall 
be described with proper certainty.— Laws of 1887-8, p. 187, Ñ I. 


§ 1512. [1017.] Sale to be at auction and in county where: land 
lies. Such sale shall be in the county where the lands are situated, at 
public auction, between the hours of ten o’clock in the morning and the 
setting of the sun the same day ; but if the executor or administrator shall 
deem it for the interest of all concerned that the sale should be postponed, 
he may adjourn it for any time not exceeding fourteen days.—Code of 
1881, § 1505. 


§ 1513. [1018.] Notice of postponement—How made. In case of 
such adjournment notice thereof shall be given by a public proclamation 
at the time and place first appointed for the sale; and if the adjournment 
shall be for more than one day, further notice shall be given by er or 
publishing as the time and circumstances may admit.—Code of 1881, § 1506. 


S 1514. [ro1g.] Sale on credit and security taken. The executor or 
administrator shall, when the sale is on credit, take the note or notes of 
the purchaser for the purchase money, with surety, and mortgage on the 
property to secure their payment.-—Code of 1881, § 1507. 


S 1515. [1020.] Executor to return proceedings of sale within ten 
days. The executor or administrator making any sale of real estate shall, 
within ten days thereafter, make a return of his proceedings to the court, 
which shall examine the same, and if the court shall be of opinion that 
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the proceedings were unfair, or that the sum bidden is disproportionate to 
the value, and that a sum exceeding such bid at least ten per cent., exclu- 
sive of expenses of a new sale, may be obtained, the order of sale shall be 
vacated, [and ] another sale shall be ordered. On a resale, notice shall be 
given and the sale shall be conducted in all respects as if no previous sale 
had been made.—ZLaws of 1891, p. 387, § 31. 


§ 1516. [1021.] Objection to confirmation of sale, how and by 
whom made. When the return of the sale is made any person interested 
in the estate may file written objections to the confirmation of the sale, and 
may be heard and produce witnesses in support of his objections. Lone 
of 1881, § 1509. 

Terry v. Clothier, 1 W., 475; 25 P., 673. 

§ 1517. [1022.] Confirmation of sale and order to convey. If it 
appear to the court that the sale was legally made and fairly conducted, 
and that the sum bidden was not disproportionate to the value of the prop- 
erty sold, or if disproportionate, that a greater sum as above specified, can- 
not be obtained, the court shall make an order confirming the sale and di- 
recting conveyances to be executed; and such sale, from that time, shall 
be confirmed and valid.—Code of 1881, § 1510. 


$ 1518. [1023.] Conveyances by executor. Such conveyances shall 
thereupon be executed to the purchaser by the executor or administrator. 
They shall refer to the original order authorizing a sale, and the order 
confirming the sale and directing the conveyance; and they shall be 
deemed to convey all the estate, rights and interest of the testator or intes- 
tate at the time of his death.—Code of 1881, § 1511. 


§ 1519. [1024.] Proof ot notice before confirmation of sale. Be- 
fore any order is entered confirming the sale, it shall be proven to the sat- 
isfaction of the probate court that notice of the sale was given, as herein 
prescribed, and the order of confirmation shall state that such proof was 
made. —Code of 1881, § 1512. 


$ 1520. [1025.] Sale may be ordered to pay debts and legacies. 
When a testator shall have given any legacy by will that is effectual to 
charge real estate, and his goods, chattels, rights, and credits shall be 1n- 
sufficient to pay such legacy, together with its debts and charges of ad- 
ministration, the executor or administrator with the will annexed may ob- 
tain an order to sell his real estate for that purpose in the same manner 
and upon the same terms and conditions as are prescribed in this act in 
case of a sale for the payment of debts.—Code of 1881, § 1513. 


S 1521. [1026.] When will provides for payment of debts, direc- 
tions to be followed. If the testator shall make provision by his will, 
or designate the estate to be appropriated for the payment of his debts, 
the expenses of administration, or family expenses, they shall be paid ac- 
cording to the provision of the will, and out of the estate thus appropri- 
ated, so far as the same may be sufficient.-~Code of 1881, § 1514. 


§ 1522. [1027.] Order not necessary when will provides for sale. 
When such provision has been made, or any property directed to be sold, 
the executor or administrator with the will annexed may proceed to sell 
without the order of the court; but he shall be bound as an administrator 
to give notice of the sale and to proceed in making the sale in all respects 
as if he were under the order of the court, unless there are special direc- 
tions given in the will, in which case he shall be governed by such direc- 
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tions; but in [no] [a//] cases he shall make return of the sale to the court, 
which shall vacate such sale unless the same shall appear in all respects 
to be made according to law in like manner as upon sales made by admin- 
istrator.—Lax's of 1891, p. 388, J 32. 


see § 1535. 


§ 1523. [1028.] Other property sold to pay debts when that desig- 
nated not sufficient. If the provision made by the will or the estate ap- 
propriated be not sufficient to pay the debts and expenses of administra- 
tion and family expenses, such part of the estate as shall not have been dis- 
posed of by the will, if any, shall be appropriated for that purpose, ac- 
cording to the provisions of this act.—Code of 1881, § 1516. 


S$ 1524. [1029.] Property bequeathed liable for debts. The estate, 
real and personal, given by the will to any legatees or devisees, shall be 
held liable for the payment of the debts, the expenses of administration 
and of the family, in proportion to the value or amount of the several de- 
vises or legacies, if there shall not be other sufficient estate, except that 
specific devises or legacies may be exempted if it appear to the court nec- 
essary to carry into effect the intention of the testator.—Code of 1881, 
S 1517. 

S 1525. [1030.] All devisees and legatees to contribute. When the 
estate given by any will has been sold for the payment of debts and ex- 
penses, all the devisees and legatees shall be liable to contribute according 
to their respective interests, to any devisee or legatee from whom the estate 
devised to him may be taken for the payment of the debts or expenses; 
and the probate court when distribution 1s made, shall by decree for that 
purpose, settle the amount of the several liabilities and decree how much 
each person shall contribute.—Code of 1881, § 1518. 


S 1526. [1031.] Contingent interest in land may be sold. If the 
deceased person at the time of his death was possessed of a contract for 
the purchase of lands, his interest in such lands under such contract may 
be sold on the application of his executor or administrator, in the same 
manner as if he had died seized of such lands; and the same proceedings 
may be had for that purpose as are prescribed in this act, in respect to 
lands of which he died seized, except as hereinafter provided.—Code of 
1881, § 1519. 


X 1527. [1032.] Such sale made subject to the conditions—Bond of 
purchaser. Such sale shall be made subject to all payments that may 
thereafter become due on such contract, and if there be any such pay- 
ments thereafter to become due, such sale shall not be confirmed by the 
probate court until the purchaser shall have executed a bond to the exec- 
utor or administrator for his benefit and indemnity, and for the benefit and 
indemnity of the persons entitled to the interest of the deceased in lands 
so contracted for, in double the whole amount of the payments thereafter 
to become due on such contract, with such sureties as the probate court 
shall approve.—Code of 1881, § 1520. 


S 1528. [1033.] Conditions of bond. Such bond shall be conditioned 
that the purchaser will make all payments for such land as shall become 
due after the date of such sale, and will fully indemnify the executor or 
administrator and the person so entitled against all demands, costs and 
charges and expenses by reason of any covenant or agreement contained 
in such contract; but if there be no payments thereafter to become due on 
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such contract, no bond shall be required of the purchaser.—Code of 1881, 
§ 1521. 

§ 1529. [1034.] Assignment of executor. Upon the confirmation of 
such sale, the executor or administrator shall execute to the purchaser an 
assignment of the contract, which assignment shall vest in the purchaser, 
his heirs and assigns, all the right, title and interest of the persons en- 
titled to the interest of the deceased in the land sold at the time of the 
sale ; and such purchaser shall have the same rights and remedies against 
the vendor of such lands as the deceased would have had if living.— Code 
of 1881, § 1522. 

S 1530. [1035.] Redemption of mortgaged property. If any per- 
son die, having mortgaged any real or personal estate, and shall not have 
devised the same or provided for the redemption thereof by will, the pro- 
bate court, upon the application of any person interested, may order the 
executor or administrator to redeem the estate out of the personal assets, 
if it should appear to the satisfaction of the court that such redemption 
would be beneficial to the estate and not injurious to creditors.—Code of 
1881, § 1523. 

Casey v. Ault, 29 P., 1048; 4 W., 167. Scammon v. Ward, 23 P., 439; 1 W., 179. 
Ryan v. Ferguson, 28 P., 910; 3 W., 356. 

§ 1531. [1036.] Other property may be sold to redeem. If it shall 
be made to appear to the satisfaction of the probate court that it will be to 
the interest of the estate of any deceased person to sell other real or per- 
sonal estate of the decedent than that mortgaged by him, to redeem the 
real estate so mortgaged; the probate court may order any real or personal 
estate of the decedent, which it may deem expedient, to be sold for such 
purpose, which sale shall be conducted in all respects as other sales of like 
property ordered by the probate court.—Zaws of 1887-8, p. 185, § 1. 


§ 1532. [1037.] When mortgaged property may be sold—lInterest 
conveyed, etc. If such redemption be not deemed expedient, the court 
shall order such property to be sold at public sale, which sale shall be 
with the same notice, and conducted in the same manner as required in 
other cases of real estate provided for in this act, and the executor or ad- 
ministrator shall thereupon execute a conveyance thereof to the purchaser, 
which conveyance shall be effectual to convey to the purchaser all the 
right, title and interest which the deceased would have had in the prop- 
erty had not the same been mortgaged by him, and the purchase-money, 
after paying the expenses of the sale, shall first be applied to the payment 
and discharge of such mortgage, and the residue in due course of admin- 
istration. If said sale of the mortgaged premises shall be insufficient to 
secure the mortgaged debt, the mortgagee shall file a claim for balance, 
authenticated as other claims and payable in due course of administration. 
— Code of 1881, § 1524. 

Ryan v. Ferguson, 28 P,, 910; 3 W., 356. Casey v. Ault, 29 P., 1048; 4 W., 167. 


§ 1533. [1038.] Executor and sureties liable for neglect. If there 
shall be any neglect or misconduct in the proceedings of the executor or 
administrator in relation to any sale, by which any person interested in the 
estate shall suffer damages, the party aggrieved may recover the same in a 
suit upon the bond of the executor or administrator, or otherwise, as the 
case may require.—Code of 1881, § 1525. 


$ 1534. [1039.] Double liability for fraudulent sale. Any executor 
or administrator who shall fraudulently sell any real estate of his testator 


f 
t 
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or intestate, contrary to the provisions of this act, shall be liable in double 
the value of the land sold, as damages, to be recovered in an action by — 
the person or persons having an estate of inheritance therein.—Code of 
1881, § 1526. 


S 1535. [1040.] Directions in will to be followed—Sale must be 
confirmed. When property is directed by will to be sold, or authority is 
given in the will to sell property, the executor may sell any property of 
the estate without the order of the probate court, and, either at public or 
private sale, and with or without notice, as the executor may determine; 
but the executor must make return of such sales as in other cases; and if 
directions are given in the will as to the mode of selling, or of the partic- 
ular property to be sold such directions must be observed. In either case, 
10 title passes unless the sale is confirmed by the court.—Code of 1881, 


Š 1527. 
See § 1522. š 


S 1536. [3066.*] When sale by executors not void for irregulari- 
ties. In case of an action relating to any estate sold by an executor, ad- 
ministrator or guardian, in which an heir or person claiming urder the de- 
ceased, or in which the ward or any person claiming under him, shall con- 
test the validity of the sale, it shall not be voided on account of sine irreg- 
may in the proceedings: Provided, It appears— 

That the executor, administrator or guardian was ordered to make 
the sale, by the probate or superior court having Jurisdiction of the estate; 

2. That he gave a bond which was approved by the probate or superior 
judge, in case a bond was required upon granting the order; 

3. That he gave notice of the time and place of sale, as in the order 
and by law prescribed, and, 

4. That the premises were sold accordingly, by public auction, and the 
sale confirmed by the court, and that they are held by one who purchased 
them in good faith.—Lazs of 1889-90, p. 82, § 2. 


£ 1537. [3067.*] Conveyance not void if court directed same. If 
the validity of a sale is drawn in question by a person claiming adversely 
to the title of the deceased, or the ward, or claiming under a title that is 
not derived from or through the deceased or ward, the sale shall not be 
void on account of any irregularity in the proceedings if it appears that 
the executor, administrator or guardian was licensed to make the sale by 
a probate or superior court having jurisdiction of the estate, and that he 
did accordingly execute and acknowledge, in legal form, a deed for the 
conveyance of the premises.—Laws of 1889-90, p. 82, § 3. 


$ 1538. [3068.*] Act to apply to past as well as future sales. This 
act shall apply to sales heretofore as well as hereafter made, and all sales 
heretofore made in conformity with the provisions of this title are declared 
valid. —Laws of 1889-90, p. 82, § 4. 


Nore: ‘‘ This act” consists of the three preceding sections and section 129 of 
this code. 


* Vol. I, H.C. 
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CHAPTER CXVIII. 
POWERS AND DUTIES OF EXECUTORS AND ADMINISTRATORS. 


¢ 1539. Executor or administrator to take pos- l 1544. May, with consent of court, discharge 
session of entire estate. debtor, when. 

ĝ 1540. Actions maintainable by and against ĉ 1545. May sue for recovery of property 
them. fraudulently conveyed. 

ĝ 1541. Actions for waste, trespass, etc., ¢ 1546. Not bound to sue except upon applica- 
brought by them, tion and payment of costs. 

¢ 1542. Actions for waste, trespass, etc., against ¢ 1547. Property so recovered sold same as 
them. other estate. 


¢ 1543. May bring action on bond of former 
administrator. 


§ 1539. [1041.] Executor or administrator to take possession of 
entire estate. The executor or administrator shall take into his posses- 
sion all the estate of the deceased, real and personal, and collect all debts 
due to the deceased.— Code of 1881, § 1528. 

Balch v. Smith, 30 P., 648; 4 W., 497. Dunn v. Peterson, 29 P., 998; 4 W., 170. 
Territory v. Klee, 23 P., 417; 1 W., 183. 


S$ 1540. [1042.] Actions maintainable by and against them. Actions 
for the recovery of any property, real or personal, or for the possession 
thereof, and all actions founded upon contracts, may be maintained by and 
against executors and administrators in all cases in which the same might 
have been maintained by or against their respective testators or intestates. 
—Code of 1881, § 1529. 

Dunn v. Peterson, 29 P., 998; 4 W., 170. 


S 1541. [1043.] Actions for waste, trespass, etc., brought by them. 
Executors and administrators may maintain actions against any person 
who shall have wasted, destroyed, taken, carried away or converted to his 
own use the goods of their testator or intestate in his lifetime, also may 
maintain actions for trespass committed on the estate of the deceased 
during his lifetime.—-Code of 1881, Ñ 1530. 


§ 1542. [1044.] Actions for waste, trespass, etc., against them. Any 
person, or his personal representatives, shall have an action against the 
executor or administrator of any estate or intestate who in his lifetime 
shall have wasted, destroyed, taken, or carried away, or converted to his 
own use the goods and chattels of any such person, or committed any 
trespass on the real estate of such person.—Code of 1881, $ 1531. 


§ 1543. [1045.] May bring action on bond of former administra- 
tor. Any administrator may in his own name, for the use and benefit of 
all parties interested in the estate, maintain actions on the bond of an ex- 
ecutor or of any former administrator of the same estate.—Code of 1881, 
§ 1532. | 

§ 1544. [1046.] May, with consent of court, discharge debtor, 
when. Whenever a debtor of a deceased person shall be unable to pay 
all his debts, the executor or administrator may, with the approbation of 
the probate court, compound with him and give him a discharge upon re- 
ceiving a fair and just dividend of his effects. —Code of 1881, § 1533. 


§ 1545. [1047.] May sue for the recovery of property fraudulently 
conveyed. When there shall be a deficiency of assets in the hands of 
an executor or administrator, and when the deceased shall in his lifetime 
have conveyed any real estate or any right or interest therein, with intent 
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to defraud his creditors or to avoid any right, duty or debt of any person, 
or shall have so conveyed such estate, which deeds or conveyances by law 
are void as against creditors, the executor or administrator may, and it 
shall be his duty to commence and prosecute to final judgment any proper 
action for the recovery of the same, and may recover for the benefit of 
the creditors all such real estate fraudulently conveyed, and may also, for 
the benefit of the creditors, sue and recover all goods, chattels, rights and 
credits which may have been so fraudulently conveyed by the deceased in 
his lifetime, whatever may have been the manner of such fraudulent con- 
veyance.—Code of 1881, § 1534. 


$ 1546. [1048.] Not bound to sue, except upon application and 
payment of costs. No executor or administrator shall be bound to sue 
for such estate as mentioned in the preceding section, for the benefit 
of the creditors, unless on application of the creditors of the deceased ; 
and the creditors making such application shall pay such part of the costs 
and expenses, or give such security to the executor or administrator 
thereof as the probate court shall direct.—Code of 1881, § 1535. 


S 1547. [1049.] Property so recovered sold same as other estate. 
The real estate so recovered shall be sold for the payment of debts in the 
same manner as if the deceased had died seized thereof, upon obtaining 
an order therefor from the probate court, and the proceeds of all goods, 
chattels, rights and credits so recovered, shall be appropriated in payment 
of debts of the deceased, in the same manner as other property in the 
hands of the executor or administrator.—Code of 1881, § 1536. 


CHAPTER CXIX. 


@ 1561. 


Full account on expiration of one year. 


ACCOUNTS OF EXECUTORS AND ADMINISTRATORS AND THE PAYMENT 
OF DEBTS. 

3 1548. Executor or administrator not person- é@ 1562. Citation after revocation of authority. 
ally liable unless promise is in ĉ 1563. Revocation of letters for failure to ren- 
writing. der account. 

3 1549. Chargeable with entire estate—Excep- @ 1564. Vouchers to accompany account. 
tion. ¢ 1565. When vouchers not required. 

21550. Not to profit from estate or lose without ¢ 1566. Monument may be erected with con- 
fault. sent of court. 

21551. Not accountable for bad debts. ? 1567. Final settlement—Notice of hearing. 

21552. Compensation when provided for by ¢ 1568. Exceptions to final account. 
will. ¢ 1569. Guardian ad litem for minor. 

2 1553. Claims against estate not to be pur- g 1570. Adjournment of hearing. 
chased by executor, etc. ĝ 1571. Final settlement of account, when con- 

8 1554. Compensation other than provided by clusive. 
will. ĝ 1572. Proof of notice required before account 

4 1555. Exhibit to be rendered within six allowed. 
months. ¢ 1573. Order of payment of debts. 

¢ 1556. Court to cite on failure to render. ĝ 1574. Proceeds of mortgaged property. 

¢ 1557. Interested person may petition for ex- 3 1575. When estate insufficient to pay debts— 
hibit. Creditors receive dividends. 

3 1558. Upon what showing court will order ¢ 1576. Funeral expenses, allowance to family, 
exhibit. etc., paid without order. 

$1559. Exhibit may be contested—Proceedings 21577. Order of payment—What to contain. 
thereon. § 1578. Contingent, disputed and undue claims 

@ 1560. Attachment may issue to compel ex- paid into court. 
hibit or letters be revoked. ¢1579. After decree of payment administrator 


personally liable. 
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#1580. Legatees, etc., not obliged to contribute ¢ 1582. Final account, when made. 

to creditor whose name was omitted. ¢ 1583. Proceedings on failure to render final 
@ 1551. Payment of legacies and distribution account. 

of estate. 


§ 1548. [1050.] Executor or administrator not personally liable 
unless promise is in writing. No executor or administrator shall be 
chargeable upon any special promise to answer damages or to pay the 
debts of the testator or intestate out of his own estate, unless the agree- 
ment for that purpose or some memorandum or note thereof is in writing, 
and signed by such executor or administrator, or by some other person by 
him thereunto specially authorized.—Code of 1881, § 1537. 


§ 1549. [1051.] Chargeable with entire estate—Except. Every 
executor or administrator shall be chargeable in his accounts with the 
whole estate of the deceased which may come into his possession, at the 
value of the appraisement contained in the inventory, except as provided 
in the following sections, and with the interest, profit, and income of the 
estate.—Code of 1881, § 1538. 


§ 1550. [1052.] Not to profit from estate or lose without fault. 
He shall not make profit by the increase nor suffer loss by the decrease or 
destruction, without his fault, of any part of the estate. Heshall account 
for the excess when he shall have sold any part of the estate for more 
than the appraisement, and 1f any has been sold for less than the appraise- 
ment he shall not be responsible for the loss if the sale has been justly 
made.—Code of 1881, § 1539. 


§ 1551. [1053.] Not accountable for bad debts. No executor or ad- 
ministrator shall be accountable for any debts due the estate if it shall ap- 
pear that they remain uncollected without his fault.---Code of 1881, § 
1540. 

§ 1552. [1054.] Compensation when provided for by will. He 
shall be allowed all necessary expenses in the care, management, and set- 
tlement of the estate, and for his services such fees as the law provides, 
but when the deceased, by will, shall have made some other provision for 
the compensation of his executor, that shall be deemed a full compensa- 
tion for his services, unless he shall by a written instrument, filed in the 
probate court, renounce all claim for compensation provided by the will. 
— Code of 1881, § 1541. 

In ve Young, 30 P., 643. 


§ 1553. [1055.] Claims against estate not to be purchased by ex- 
ecutor, etc. No administrator or executor shall purchase any claim 
against the estate he represents, and 1f he shall have paid any claim for. 
less than its nominal value, he shall only be entitled to charge in his ac- 
count so much as he shall have actually paid.—Code of 1881, § 1542. 


§ 1554. [1056.] Compensation other than provided by will. When 
no compensation shall have been provided by will, or the executor shall 
renounce his claim thereto, he shall be allowed commission on the whole 
estate accounted for by him as follows: For the first one thousand dollars, 
at the rate of seven per cent.; for all above that sum and not exceeding 
two thousand dollars, at the rate of five per cent.; for all above that sum, 
at the rate of four per cent., and the same commission shall be allowed to 
administrators. In all cases such further allowance may be made as the 
probate court shall deem just and reasonable for any extraordinary ser- 
vices not required of an executor or administrator in the common course 

22 


338 ACCOUNTS OF EXECUTORS AND ADMINISTRATORS Part III 


of his duty: Provided, That the total amount of such allowance shall not 
exceed the amount of commission allowed in this section.—Code of 1881, 
§ 1543. | 

§ 1555. [1057.] Exhibit to be rendered within six months. With- 
in six months after his appointment, and thereafter at any time when re- 
quired by the court, either upon its own motion or the application of any 
person interested in the estate, the executor or administrator shall render 
for the information of the court an exhibit under oath, showing the 
amount of money received and expended by him, the amount of all claims 
presented against the estate, and the names of the claimants, and all other 
matters necessary to show the condition of its affairs.—Code of 1881, § 
1544. | 

§ 1556. [1058.] Court to cite on failure to render. If the executor 
or administrator fail to render an exhibit within six months, as required in 
the last preceding section, it shall be the duty of the probate court to is- 
sue a citation requiring him to appear and render it.—Code of 1881, § 
1545. | 

§ 1557. [1059.] Interested person may petition for exhibit. Any 
person interested in the estate may at any time before the final settlement of 
accounts present his petition to the probate court praying that the executor 
or administrator be required to appear and render such exhibit, setting forth 
the facts showing that it is necessary and proper that such an exhibit 
shall be made.—Code of 1881, § 1546. 


§ 1558. [1060.] Upon what showing, court will order exhibit. If 
the court be satisfied, either from the oath of the applicant or from any 
other testimony that may be offered, that the facts alleged are true, and 
shall consider the showing of the applicant sufficient, a citation shall be 
issued to the executor or administrator requiring him to appear on some 
day named in the citation and render an exhibit as prayed for.—Laws of 
1891, p. 388, § 33. 

§ 1559. [1061.] Exhibit may be contested—Proceedings thereon. 
When an exhibit is rendered by an executor or administrator, any person 
interested may appear, and by objections in writing, contest any account 
or statement therein contained. The court may examine the executor or 
administrator and if he have been guilty of negligence, or wasted, em- 
bezzled or mismanaged the estate, his letters shall be revoked.—Code of 
1881, § 1548. 


§ 1560. [1062.] Attachment may issue to compel exhibit or letters 
be revoked. If any executor or administrator neglect or refuse to appear 
and render an exhibit after having been duly cited, an attachment may be 
issued against him, or his letters may be revoked, in the discretion of the 
court.—Code of 1881, § 1549. 


§ 1561. [1063.] Full account on expiration of one year. Every ex- 
ecutor or administrator shall render a full account of his administration at 
the expiration of one year from the time of his appointment. If he fail to 
present his account it shall be the duty of the court to compel the ren- 
dering of such account by attachment, and any person interested in the 
estate may apply for and obtain an attachment but no attachment shall 
issue unless a citation shall have been first issued and returned, requiring 
the executor or administrator to appear and show cause why an attach- 
ment should not issue.—Code of 1881, § 1550. 
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§ 1562. [1064.] Citation after revocation of authority. Whenever 
the authority of an executor or administrator shall cease, or be revoked 
for any reason, he may be cited to account before the probate court, at the 
instance of the person succeeding to the administration of the estate, in 
like manner as he might have been cited by any person interested in the 
estate, during the time he was administrator or executor.—Code of 1881, $ 
1551. 

S 1563. [1065.] Revocation of letters for failure to render account. 
If the executor or administrator resides out of the county, or absconds or 
conceals himself so that the citation cannot be personally served and shall 
neglect to render an account within thirty days after the time above pre- 
scribed, or if he shall neglect to render’an account within thirty days after 
having been committed where the attachment has been executed, his let- 
ters shall be revoked.—Code of 1881, § 1552. 


§ 1564. [1066.] Vouchers to accompany account. In rendering his 
account the executor or administrator shall produce vouchers for the ex- 
penses and charges which he shall have paid, which vouchers shall be filed 
and remain in court; and he may be examined on oath touching such 
payments, and also touching any property and effects of the deceased, and 
the disposition thereof.— Code of 1881, § 1553. 


§ 1565. [1067.] When vouchers not required. On the settlement of 
his account, he may be allowed any item of expenditure not exceeding 
twenty dollars for which no voucher is produced, if such item be supported 
by his own oath, positive to the fact of payment, specifying when, where, 
and to whom payment was made, if such oath be uncontradicted ; but such 
allowances, in the whole, shall not exceed three hundred dollars for pay- 
ment in behalf of any one estate.—Code of 1881, § 1554. 


§ 1566. [1068.] Monument may be erected with consent of court. 
Executors and administrators of the estates of deceased persons are hereby 
authorized by and with the consent of the probate court of the proper 
county, to expend a reasonable sum out of the estate of the decedent, to 
erect a monument, or tombstone, suitable to mark the grave of said de- 
cedent, and the expense thereof shall be paid as expenses of administra- 
tion are paid. — Code of 1881, § 1555. 


§ 1567. [1069.] Final settlement—Notice of hearing. When the 
account is rendered for settlement, the court, or the judge thereof, shall 
appoint a day for the hearing and settlement of the same, and notice of 
such hearing and settlement shall be given by posting notices thereof in 
three of the most public places in the county, and publishing a similar no- 
tice of such time as the court or judge may order, in a newspaper pub- 
lished in the county, or if there be no newspaper published in the county, 
then in a newspaper published in the state and of general circulation in the 
county. The notice shall set forth the name of the estate, of the executor 
or administrator and the day appointed for the settlement of account, which 
shall be on some day not more than six weeks after the filing of the ac- 
count.—Laws of 1891, p. 388, § 34. 


§ 1568. [1070.] Exceptions to final account. On the day appointed, 
or on any subsequent day to which the hearing may have been adjourned 
by the court, any person interested in the estate may appear and file his 
exceptions in writing to the account, and contest the same. — Code of 1881, 


§ 1557. 
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§ 1569. [1071.] Guardian ad litem for minor. If there be any 
minor interested in the estate who has no legally appointed guardian, the 
court shall appoint some disinterested person to represent him, who, on 
behalf of the minor, may contest the account as any other person inter- 
ested might contest it, and who shall be allowed by the court a reasonable 
compensation for his services.—Code of 1881, § 1558. 


§ 1570. [1072.] Adjournment of hearing. The hearing and allega- 
tions of the respective parties may be adjourned from time to time as shall 
be necessary.—Code of 1881, § 1559. 


§ 1571. [1073.] Final settlement of accounts when conclusive. 
The settlement of the account and the allowance thereof by the court, or 
upon appeal, shall be conclusive against all persons in any way interested 
in the estate, saving, however, to all persons laboring under any legal dis- 
ability, the right to proceed against the executor or administrator, either 
individually or upon his bond, within two years after their respective dis- 
abilities shall have ceased, and in any action brought by any such person, 
the allowance and settlement of the account shall be deemed presumptive 
evidence of its correctness.—Code of 1881, § 1560. 

Bower v. Hughes, 32 P., 98. 


§ 1572. [1074.] Proof of notice required before account allowed. 
The account shall not be allowed by the court until it be first proven that 
notice has been given as required by this act, and the decree shall show 
that such proof was made to the satisfaction of the court, and shall be con- 
clusive evidence of the fact.—Code of 1881, § 1561. 


§ 1573. [1075.] Order of payment of debts. The debts of the estate 
shall be paid in the following order : 

1. Funeral expenses. 

2. Expenses of the last sickness. 

3. Debts having preference by the laws of the United States. 

4. Taxes or any dues to the territory. 

5. Judgments rendered against the deceased in his lifetime on which 
execution might have issued at the time of his death, and mortgages in 
the order of their date. 

6. All other demands against the estate.—Code of 1881, § 1562. 


§ 1574. [1076.] Proceeds of mortgaged property. The preference 
given in the preceding section to a mortgage, shall only extend to the pro- 
ceeds of the property mortgaged ; 1f the proceeds of such property be in- 
sufficient to pay the mortgage, the part remaining unsatisfied shall be 
classed with other demands against the estate.—Code of 1881, § 1563. 


$ 1575. [1077.] Apportionment when estate insufficient to pay 
_ debts—Creditors receive dividends. If the estate be insufficient to 
pay the debts of any one class, each creditor shall be paid a dividend in 
proportion to his claim, and no creditor of any one class shall receive any 
payment until all those of the preceding class shall have been fully paid.— 
Code of 1881, § 1564. 


§ 1576. [1078.] Funeral expenses, allowance to family, etc., paid 
without order. It shall be the duty of the executor or administrator, as 
soon as he may have sufficient funds in his hands, to pay the funeral ex- 
penses, and expenses of the last sickness, and the allowance made to the 
family of the deceased, and he may retain in his hands the necessary ex- 
penses of administration, but he shall not be obliged to pay any other debt 
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or any legacy, until as prescribed by this act, the payment has ROEI or- 
dered by the court.—Code of 1881, § 1565. 


$ 1577. [1079.] Order for payment—What to contain. Upon the 
settlement of the accounts of the executor or administrator at the end of 
the year, as required by this act, the court shall make an order for the 
payment of the debts, as the circumstances of the estate shall require. If 
there be not sufficient funds in the hands of the executors or adminis- 
trators, the court shall specify in the decree the sum to be paid each cred- 
itor.—Code of 1881, § 1566. 


$ 1578. [1080.] Contingent, disputed and undue claims. If there 
be any claim not due, or any contingent or disputed claim against the 
estate, the amount thereof, or such part thereof as the holder would be en- 
titled to if the claim were due, established, or absolute, shall be paid into 
the court, where it shall remain, to be paid over to the party when he shall 
become entitled thereto; orif he fail to establish his claim, to be paid over 
or distributed, as the circumstances of the’ case may require: Provided, 
That if any creditor whose claim has been allowed, but is not yet due, 
shall appear and assent to a reduction therefrom of the legal interest for 
the time the claim has yet to run he shall be entitled to be paid accord- 
ingly.—Code of 1881, § 1567. 


$ 1579. [1081.] After decree of payment, administrator person- 
ally liable. Whenever a decree shall have been made by the court for 
the payment of creditors, the executor or administrator shall be personally 
liable to each creditor for his claim, or the dividend thereon ; and the ex- 
ecution may be issued on such decree as upon a judgment in favor of each 
creditor. The executor or administrator shall also be liable on his bond 
to each creditor.—Zaz's of 1891, p. 389, § 35. 


§ 1580. [1082.] Legatees, etc., not obliged to contribute to cred- 
itor whose name was omitted. When the accounts of the executor or 
administrator have been settled, and an order made for the payment of the 
debts and distribution of the estate, no creditor whose name was not in- 
cluded in the order of payment, shall have any nght to call upon the cred- 
itors who have been paid, or upon the heirs, legatees or devisees to con- 
tribute for the payment of his claim; but'if the executor or administrator 
shall have failed to give the notice to creditors as prescribed in this act, 
such creditor may recover on the bond of the executor or administrator 
the amount of his claim, or such part thereof as he would have been en- 
titled to had it been allowed: Provided, That this section shall not apply 
to any creditor whose claim was not due one year before the day of settle- 
ment, or whose claim was contingent and did not become absolute, one 
year before such day.—Code of 1881, § 1569. 


§ 1581. [1083.] Payment of legacies and distribution of estate. 
If all the debts shall have been paid by the first distribution, the court 
shall proceed to direct the payment of legacies, and the distribution of the 
estate among the heirs, legatees, or other persons entitled; but if there be 
debts remaining unpaid, the court shall give such extension of time as 
may be reasonable for the final settlement of the same.—Code of 1881, § 


1570. 
§ 1582. [1084.] Final account, when made. At the time designated, 


or sooner, if within that time all property of the estate shall have been 
sold, or there shall be sufficient funds in his hands to pay all the debts due 
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by the estate, the executor or administrator shall render a final account 
and pray a settlement of the estate.—Code of 1881, § 1571. 


§ 1583. [1085.] Proceedings on failure to render final account. 
If the executor or administrator neglect to render his final account, the 
same proceedings may be had as are prescribed in this chapter in regard 
to the first account to be rendered by him; and all the provisions of this 
act relative to the last-mentioned account and the notice and settlement 
thereof shall apply to his account presented for final settlement.—Laz's of 
1891, p. 389, § 36. 

McCoy v. Ayres, 2 W. T., 307; 5 P., 843. 


| CHAPTER CXX. 
PARTITION AND DISTRIBUTION OF THE ESTATE. 


3 1584. Legatees may petition for payment of g 1600. Wholeestate may be given toone party, 
| legaciesy-Bond | if he pay others. 
21585. Notice same as in settlement of ac- ¢ 1601. Owelty when shares unequal. 
| counts. ¢ 1602, When estate can not be divided it may 
21586. Interested person may appear and re- be sold. 
sist. ĝ 1603. Estate in common of testator must first 
21587. On hearing court may order payment be partitioned. 
of legacies. @ 1604. Guardian, etc., to be appointed before 
21588. Order may be for payment of whole or partition. 
part. ¢ 1605. Report of commissioners—To be re- 
2 1589. If partition necessary, may be ordered. corded. 
3 1590. Applicant to pay costs. — @ 1606. When commissioners need not be ap- 
1591. Executor to petition for order to pay. pointed. 
21592. Settlement of account and distribution. ¢ 1607. Advancements to be specified in order. 
2 1593. Court to name person and portion he ĝ 1608. Court toappoint agent for non-resident. 
shall receive. ĝ 1609. Agent to give bonds—Com pensation. 
21594. Executor or interested party to petition ĝ 1610. If agent fail to sell in ome year, court 
for decree—Notice. may. 
31595. Partition made, how and when. ĝ 1611. Liability of agent on bond. 
2 1596. Property in different counties to be ¢ 1612. Paymentof money on auditor’s war- 
separately divided. rant. 
$1597. Partition may be ordered after notice. 1613. Decree of discharge on settlement of 
¢ 1598. Assignee of shares may take. estate. 
¢ 1599. Shares to be separate unless by consent. #1614. Ietters to be subsequently issued on 


discovery of other estate. 


§ 1584. [1086.] Legatees may petition for payment of legacies— 


Bond. At any time after six months from the issuing letters testamen- 
tary or of administration, any heir, legatee or devisee may present his 
petition to the court that the legacy or share of the estaté to which he is 
entitled may be given to him upon his giving bonds, with secunty, for the 
payment of his proportion of the debts of the estate.—Laws of 1891, p. 
389, $ 37° 

Balch v. Smith, 30 P., 648; 4 W., 497. Lawrence v. B. B. & B. C. Ry., 30 P., 

1099; 4 W., 664. 

§ 1585. [1087.] Notice same as in settlement of accounts. Notice 
of the application shall be given to the executor or administrator, and to 
all persons interested in the estate, in the same manner that notice is re- 
quired to be given of the settlement of the account of the executor or ad- 
ministrator.— Code of 1881, § 1574. 


§ 1586. [1088.] Interested person may appear and resist. The ex- 
ecutor, administrator, or any person interested in the estate, may appear 
and resist the application; or any other heir, legatee, or devisee, may make 
a similar application for himself.—Code of 1881, § 1575. 
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§ 1587. [1089.] On hearing court may order payment of legacies. 
If, on the hearing, it appear to the court that the estate is but little in 
debt, and that the share of the parties applying may be allowed without 
injury to the creditors of the estate, the court shall make a decree in con- 
formity with the prayer of the applicant or applicants: Provided, Each one 
of them shall first execute and deliver to the executor or administrator, a 
bond in such sum as shall be designated by the probate court, and with 
sureties to be approved by the judge thereof, to the executor or adminis- 
trator, conditioned for the payment by the devisee or legatee, whenever 
required, of his proportion of the debts due froin the estate. —Code of 1881, 
§ 1576. 

§ 1588. [1090.] Order may be for payment of whole or part. Such 
decree may order the executor or administrator to deliver to the heir, de-. 
visee or legatee, the whole portion of the estate to which he may be en- 
titled, or only a part thereof.—Code of 1881, § 1577. 


§ 1589. [1091.] If partition necessary, may be ordered. If, in the 
execution of such decree, any partition be necessary between two or more 
of the parties interested, it shall be made in the manner hereinafter pre- 
scribed.—Code of 1881, § 1578. 


§ 1590. [1092.] Applicant to pay costs. The costs of the proceed- 
ings authorized by the preceding section shall be paid by the applicant, or 
if there be more than one, shall be equally apportioned among them.— 
Code of 1881, § 1579. 


§ 1591. [1093.] Executor to petition for order to pay. Whenever 
any bond has been executed and delivered under the provisions of the 
preceding sections, and the executor or administrator shall ascertain that 
it is necessary for the settlement of the estate, to require the payment of 
any part of the money thereby secured, he shall petition the court for an 
order requiring the payment, and shall have a citation issued and served 
on the party bound, requiring him to appear and show cause why the 
order shall not be made. At the hearing, the court, if satisfied of the ne- 
cessity of the payment, shall make an order accordingly, designating the 
amount and giving the time within which it shall be paid; and if the 
money be not paid within the time allowed, an action may be maintained 
by the executor or administrator on the bond.—Code of 1881, § 1580. 


§ 1592. [1094.] Settlement of account and distribution. Upon the 
settlement of the account of the executor or administrator or at any sub- 
sequent time, upon the application of the executor or administrator, or 
any heir, devisee or legatee, the court shall proceed to distribute the resi- 
due i the estate among the persons who are by law entitled.—Code of 
1881, § 1581. 


§ 1593. [1095.] Court to name person and portion he shall receive. 
In the decree the court shall name the person and the portion or part to 
which each shall be entitled ; and such persons shall have the right to de- 
mand and recover their respective shares from the executor or administra- 
tor, or any person having the same in possession.—Code of 1881, § 1582. 

Balch v. Smith, 30 P., 648; 4 W., 497. 


§ 1594. [1096.] Executor or interested party to petition for decree 
—Notice. ‘The decree may be made on the application of the executor 
or administrator, or of any person interested in the estate, and shall only 
be made after notice has been given in the manner required in regard to 
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an application for the sale of land by an executor or administrator. The 
court may order such further notice to be given as it may deem ponpen 
—Code of 1881, § 1583. 

§ 1595. [1097.] Partition made, how and when. When the estate, 
real or personal, assigned to two or more heirs, devisees or legatees, shall 
be in common and undivided, and the respective shares shall not be sepa- 
rated and distinguished, partition and distribution may be made by three 
disinterested persons, to be appointed commissioners for that purpose by 
the probate court, who shall be duly sworn to the faithful discharge of 
their duties, and the court shall issue a warrant to them for that purpose. 
— Code of 1881, § 1584. 

§ 1596. [1098.] Property in different counties to be separately 
‘divided. If the real estate be in different counties, the probate court 
may, if it shall judge proper, appoint different commissioners for - each 
county ; and in such case the estate in each county shall be divided sepa- 
rately, as if there were no other estate to be divided, but the commission- . 
ers first appointed shall, unless otherwise directed by the probate court, 
make division of such real estate wherever situated within the territory. 
—Code of 1881, § 1585. 


$ 1597. [1099.] Partition may be ordered after notice. Such par- . 
tition and distribution may be ordered on the petition of any of the per- 
sons interested in the estate; but before any partition shall be ordered as 
directed in this act, notice shall be given to all persons interested who 
shall reside in this territory or to their guardians and to agents, attorneys 
or guardians, if there be any in this territory, of such as reside out of the 
territory, either personally or by public notice, as the probate court may 
direct. —Code of 1881, § 1586. 


§ 1598. [1100.] Assignee of shares may take. Partition of the real 
estate may be made as provided in this act, although some of the original 
heirs or devisees may have conveyed their shares to other persons, and 
such shares shall be assigned to the person holding the same, in the same 
manner as they otherwise would have been to such heirs or devisees.— 
Code of 1881, 1587. 


§ 1599. [1101.] Shares to be separate unless by consent. The sev- 
eral shares in the real and personal estate shall be set out to each individ- 
ual in proportion to his right, by such metes, bounds and descriptions that 
the same may be easily distinguished, unless two or more of the parties 
shall consent to have their shares a out so as to be held by them i in com- 
mon and undivided.—Code of 1881, § 1588. 


§ 1600. [1102.] Whole estate may be given to one party if he pay 
others. When any such real estate cannot be divided without prejudice 
or inconvenience to the owners, the probate court may assign the whole to 
one or more of the parties entitled to share therein, who will accept it, pro-. 
viding the party so accepting the whole shall pay to the other parties in- 
terested their just proportion of the true value thereof, or secure the same 
to their satisfaction, and the true value of the estate shall be ascertained 
by the commissioners appointed by probate court, and sworn for that pur- 
pose.—Code of 1881, § 1589. 


§ 1601. [1103.] Owelty when shares unequal. When any tract of 
land or tenement shall be of greater value than either party’s share of the 
estate to be divided, and cannot be divided without injury to the same, it 
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may be set off by the commissioners appointed to make partition, to either 
of the parties who will accept it, giving preference as prescribed in the 
preceding sections ; providing the party so accepting shall pay or secure 
to one or more of the others, such sums as the commissioners shall award 
to make the partition equal, and the commissioners shall make their award 
accordingly ; but such partition shall not be established by the court until 
the sums so awarded shall be paid to the parties entitled to the same, or 
secured to their satisfaction. —Code of 1881, § 1590. 


$ 1602. [1104.] When estate cannot be divided it may be sold. 
When it cannot be otherwise fairly divided, the whole or any part of the 
estate, real or personal, may be recommended by the commissioners to be 
sold ; and if the report be confirmed, the court may order a sale by the ex- 
ecutor or administrator, and distribute the proceeds.— Code of 1881, § 1591. 


$ 1603. [1105.] Estate in common of testator must first be parti- 
tioned. When partition of real estate among heirs or devisees shall be 
required, and Such real estate shall be undivided and in common with the 
real estate of any other person, the commissioners shall first divide and 
_ sever the estate of the deceased from the estate with which it lies in com- 
mon; and such division so made and established by the probate court shall 
be binding upon all the persons interested.—Code of 1881, § 1592. 


§ 1604. [1106.] Guardians, etc., to be appointed before partition. | 
Before any partifion shall be made, or any estate divided, as provided in 
this act, guardians shall be appointed for all minors and insane persons 
interested in the estate to be divided; and some discreet person shall be 
appointed to act as agent for such parties as reside out of the territory, 
and notice of the appointment of such agent shall be given to the com-. 
missioners in their warrant; and notice shall be-given to all persons inter- 
ested in the partition, their guardians or agents, by the commissioners, of 
the time when they shall proceed to make partition. — Code of 1881, § 1593. 


§ 1605..[1107.] Report of commissioners—To be recorded. The 
commissioners shall make a report of their proceedings in writing, and the 
court may, for sufficient reasons, set aside such report and remit the same 
to the same commissioners or appoint others; and the report, when finally 
accepted and established, shall be recorded in the records of the court, and 
a certified copy thereof, under the seal of the court, shall be recorded in 
the office of the county auditor of the county where the land lies. eke 
of 1891, p. 389, § 38. 

State v. Carey, 30 P., 729; 4 W., 424. 


$ 1606. [1108.] When commissioners need not be appointed. 
When -the probate court shall make a decree assigning the residue of any 
estate to one or more persons entitled to the same, it shall not be necessary 
to appoint commissioners to make partition or distribution of such estate, 
unless the parties to whom the assignment shall have been decreed, or 
some of them, shall request that such partition be made.—Code of 1881, 
Š 1595. 

& 1607. [1109.] Advancements to be specified in order. All ques- 
tions as to advancements made, or alleged to have been made by the de- 
ceased to any heirs, may be heard and determined by the probate court, 
and shall be specified in the decree assigning the estate, and in the warrant 
_ to the commissioners, and the final decree of the probate court, or in case 


o 
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of appeal, of the district or supreme courts, shall be binding on all parties 
interested in the estate.—Code of 1881, § 1596. 


S 1608. [1110.] Court to appoint agent for non-resident. When 
any estate shall have been assigned by decree of the court, or distributed 
by commissioners, as provided in this act, to any person residing out of 
this territory, and having no agent therein, and it shall be necessary that 
some person should be authorized to take possession and charge of the 
same for the benefit of such absent person, the court may appoint an agent 
for that purpose, and authorize him to take charge of such estate, as well 
as to act for such absentee in the partition and distribution.—Code of 1881, 
$ 1597. 

S 1609. [1111.] Agent to give bonds—Compensation. Such agent 
shall give a bond to the county in which such estate shall be situated, to 
be approved by the court, conditioned faithfully to manage and account 
for such estate, before he shall be authorized to receive the same, and the 
court appointing such agent may allowa reasonable sum out of the profits 
of the estate for his services and expenses.—Code of 1881, § 1598. 


$ 1610. [1112.] If agent fail to sell in one year court may. When 
the estate shall have remained in the hands of the agent unclaimed for one 
year, it shall be sold under order of the court, and the proceeds, deduct- 
ing the expenses of the sale, to be allowed by the court, shall be paid into 
the county treasury. When the payment is made the agent shall take 
triplicate receipts, one of which he shall file with the county auditor, and 
another with the probate court.—Code of 1881, § 1599. 


§ 1611. [1113.] Liability of agent on bond. The agent shall be lia- 
ble on his bond for the care and preservation of the estate while in his 
hands, and for the payment of the proceeds of sale as required by the 
preceding section, and may be sued thereon by any person interested.— 
Code of 1881, § 1600. 


S 1612. [1114.] Payment of money on auditor’s warrant. When 
any person shall appear and claim the money paid into the treasury the 
court making the distribution, being first satisfied of his right, shall order 
the payment of such money, and upon the presentation of a certified copy 
of the order to the county auditor he shall draw his warrant on the county 
treasurer for the amount.—Laws of 1891, p. 390, § 39. 


S 1613. [1115.] Decree of discharge on settlement of estate. 
When the estate has been fully’ administered, and it shall have been 
shown by the executor or administrator, by the production of satisfactory 
vouchers, that he has paid all sums of money due from him, and delivered 
up, under order of the court, all property of the estate to the persons en- 
titled, the court shall make a decree discharging him from all liability to 
be incurred thereafter.—Code of 1881, § 1602. 


§ 1614. [1116.] Letters to be subsequently issued on discovery of 
other estate. The final settlement of the estate shall not prevent a sub- 
sequent issuance of letters of administration, should other property of the 
estate be discovered, or it should become necessary and proper from any 
cause that letters should be again issued.—Code of 1881, § 1603. 
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CLERKS OF THE SUPREME AND SUPERIOR COURTS. 
For filing declaration, petition, plea, demurrer, affidavit, exhibit or other 
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See section 525 and page 109. | 


paper required to be filed in any cause or procedure.................. $ o IO 


Issuing capias, attachment, execution, certiorari, supersedeas, habeas 
corpus, mandate, writ of error, and for any other original writ, and 
noting return of the.same.......... sercressrrersreeteseur nerasi 


. Issuing order of sale, per folio of 100 words.............. ccs ee eee eee 
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ance, retraxit, rule of reference, allowance of writ of habeas corpus, 
confession of judgment, default or consent, rule or plea, notice of ap- 
peal to supreme court, issue joined, motion, non-suit, report of ref- 
erees, Judgment upon any issue of law or fact or on any report of ref- 
erees, y 4 parr from inferior courts, appeals to Pere courts, pe folio. 
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. Entering the final admission of an alien to citizenship and for a certified 
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. Issuing letters of administration, letters testamentary or letters of guar- 
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. Entering probate of will, decree of settlement of estate, order of distri- 


bution, order appointing administrator, executor or guardian, and for 
entering any other order in probate proceedings, per TONG E T 
Issuing notice of petition for letters of administration, letters of guar- 
dianship, probate of will, notice of settlement of estate, or any other 
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TITLE IV. 
MISCELLANEOUS PROBATE MATTERS. 


CHAPTER 122. Specific Performance of Contracts of Deceased Persons 
by their Executors or Administrators. 

CHAPTER 123. Guardians of Infants. 

CHAPTER 124. Guardians of Idiots and Insane Persons. 

CHAPTER 125. Estates of Non-resident Minors and Persons of Un- 
sound Mind. 

CHAPTER 126. Private Sales of Real Property belonging to Estates. 


CHAPTER CXXII. 


SPECIFIC PERFORMANCE OF CONTRACTS OF DECEASED PERSONS BY THEIR 
EXECUTORS OR ADMINISTRATORS. 


21616. Executors may be required to convey ¢ 1622. Conveyance under decree. 

under decedent’s contract. l $ 1623. Appeal from decree—Decree to be re- 
é 1617. Petition and notice—Publication and corded with deed. 

service. ¢ 1624. Decree gives right of possession. 
¢ 1618. Hearing on petition. ĝ 1625. Representatives of deceased person en 
¢ 1619. Conveyance may be decreed. titled to conveyance. 
¢ 1620. By whom executed. § 1626. Depositions may be read on the hear- 
ĝ 1621. Commissioner to convey if no executor ing. 


—Extra notice. 


$ 1616. [1117.] Executors may be required to convey under dece- 
dent’s contract. If any person who is bound by contract in writing to 
convey any real property shall die before making the conveyance, the 
superior court of the county in which such real estate or any portion 
thereof is situate may make a decree authorizing and directing his execu- 
tor or administrator to convey such real property to the person entitled 

thereto.—Laws of 1891, p. 390, § 40. 
Sander-Bowman Co. v. Yesler, 27 P., 268; 2 W., 429. Reese v. Murnan, 3I 

P., 1027. 


§ 1617. [1118.] Petition and notice—Publication and service. On 
filing and presentation of a petition of any person claiming to be entitled 
to such conveyance under such contract, setting forth the facts upon which 
such claim is predicated, the court, or the judge thereof, shall make an 
order appointing a time for hearing such petition, and shall also order 
notice thereof, and of the time of the hearing, to be published four success- 
ive weeks next before such hearing in such newspaper in the state as the 
court shall designate; and in case such deceased person was an inhabitant 
of this state at the time of his death, or died in this state, and in all other 
cases in which an executor or administrator has been appointed in this 
state the court shall further order that the notice be personally served upon 
the executor or administrator, by delivery to him of a copy of the same, 
together with a copy of the petition.—ZLaz's of 1891, § 41. 

Sander-Bowman Co. v. Yesler, 2 W., 429; 27 P., 268. 


$ 1618. [1119.] Hearing on petition. At the time appointed for such 
hearing, or at such other time as the same may be adjourned to, upon proof 
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of the publication of the notice and of personal service thereof where per- 
sonal service is required, the court shall proceed to a hearing, and all per- 
sons interested as creditor, heirs, devisees or personal representatives may 
appear and resist such petition by filing their objections, in writing, and 
the court shall examine, on oath, the petitioners, and all witnesses who 
may be produced on the hearing, by an interested party, for that pur- 
pose.— Laws of 1891, p. 390, § 42. 

§ 1619. [1120.] Conveyance may be decreed. After a full hearing 
upon such petition and objections, of the facts and circumstances of the 
claim, if the court is satished that the petitioner is entitled in equity to a 
conveyance of the real estate described in the petition, or any part thereof, 
or any interest therein, the court shall make a decree authorizing and di- 


recting the execution and delivery of a conveyance to the petitioner.— 
Code of 1881, § 626. 


§ 1620. [1121.] By whom executed. Such conveyance shall be ex- 
ecuted by the executor or administrator of the estate of the deceased, if 
the deceased was a resident of or had his place of abode at the time of his 
death in this state, or if he died therein, or if an executor or administra- 
tor has been appointed therein; but in such case no decree for conveyance 
shall be made unless the executor or administrator shall have been served 
with a copy of the said petition and the-notice provided for in section 
[eleven hundred and seven] [eleven hundred and eighteen] [1617], at least 
twenty days prior to the time appointed for the hearing.—Zaw's of 1891, 
P- 391, 8 43- i 

§ 1621. [1122.] Commissioner to convey if no executor—Extra 
notice. If the deceased died out of the state, and was not an inhabitant 
thereof at the time of his death, and no executor or administrator shall 
have been appointed in the state, such conveyance shall be executed by a 
commissioner to be appointed by the court, in the decree, for that pur- 
pose; but in such case, in addition to the notice provided for in section 
[eleven hundred and seven] [eleven hundred and cighteen] [1617], it shall 
appear ro the satisfacticn of the court, at the hearing, that the executor or 
administrator of such deceased duly appointed in another state, territory 
or country, or his heirs or devisees, shall have had reasonable notice per- 
sonally of the pendency of said petition, and of the time and place ap- 
pointed for such hearing. And such foreign executor or administrator 
shall have the same right to file objections and resist the claim of the peti- 
tioners as an executor or administrator appointed under the laws of this 
state would have ; and it shall not be necessary in such case, that an ad- 
ministration of the estate of the deceased be had in the state to authorize 
the decree of conveyance prayed for.--Laws of 1891, p. 391, § 44. 


§ 1622. [1123.] Conveyance under decree. A conveyance executed 
under the provisions of this chapter shall so refer to the decree authoriz- 
ing the conveyance that the same may be readily found, but need not re- 
cite the record in the case generally, and the conveyance made in pursu- 
ance of a decree shall pass to the grantee all the estate, nght, title and in- 
terest contracted to be coveyed by the deceased, as fully as if the contract- 
ing party himself were still living and executed the conveyance in pursu- 
ance of such contract.—Code of 1881, § 629. 


§ 1623. [1124.] Appeal from decree—Decree to be recorded with 
deed. Any party interested may appeal therefrom to the supreme court, 
in the same manner as appeals are taken and prosecuted from final decrees 
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or judgments in equity causes; but if no appeal be taken from such de- 
cree within the time limited therefor, or if such decree be affirmed on ap- 
peal, it shall be the duty of the executor, administrator or commissioner 
to execute and deliver the conveyance according to the directions contained 
in the decree; and a certified copy of the decree shall be recorded with the 
deed in the office of the auditor of the county .where the lands lie, and 
shall be conclusive evidence of the correctness of the proceedings and of 
the authority of the executor, administrator or commissioner to make 
such conveyance. —Lawis of 1891, P. 391, § 45. 


§ 1624. [1125.] Decree gives right of possession, etc. A copy of 
the decree for conveyance made by the court and duly certified and re- 
corded in the office of the auditor of the county wherein the land is situ- 
ate, shall, after afirmance upon appeal, or after expiration of the time for 
taking an appeal in case no appeal be taken, give to the person entitled to 
the conveyance a right to the immediate possession of the land contracted 
for, and of holding the same according to the terms of the intended con- 
veyance, in like manner and with like effect as if they had been conveyed 
in pursuance of the decree.—Laws of 1891, p. 392, § 46. | 


$ 1625. [1126.] Representatives of deceased person entitled to 
conveyance. If the person to whom the conveyance was to be made 
shall die before the commencement of the proceedings according to the 
provisions of this chapter, or before the completion of the conveyance, 
any person who would have been entitled to the conveyance under him, as 
heir, devisee or otherwise, 1n case the conveyance had been made accord- 
ing to the terms of the contract, or the executor or administrator of such 
deceased person, for the benefit of persons entitled, may commence such 
proceedings, or prosecute the same if already commenced; and the con- 
veyance shall be so made as to vest the estate in the persons who would 
have been entitled to it, or in the executor or administrator for their bene- 
fit—Laws of 1891, P. 392, § 47. 

$ 1626. [1127.] Depositions may be read on the hearing. The tes- 
timony of witnesses in support of the claim of the petitioner may be 
taken by deposition whenever the deposition of such witnesses might be 
taken to be used in the trial of a civil action; but notice of the time and 
place of taking such deposition shall be published by the petitioner, in 
the paper required to be designated by section [eleven hundred and seven] 
[eleven hundred and cighteen| [1617], for three successive weeks prior to 
taking the same, which notice shall also state the name of the officer be- 
fore whom the deposition is to be taken, and the name[s] of the witnesses 
whose testimony is proposed to be taken at such time and place, and shall 
also be served personally in all cases wherein personal service of the no- 
tice is required by the provisions of section [eleven hundred and seven] 
[cleven hundred and eighteen] [1617]. Any party interested in the estate 
may appear and cross-examine such witnesses, and the manner of exam- 
ination and form of such deposition shall be in conformity with the 
statute regulating depositions of witnesses in civil actions. Any party in- 
terested in the estate, and resisting the claim of the petitioner, may, after 
filing his objections, take the testimony of witnesses in his behalf in like 
manner as in civil actions.—Laws of 1891, p. 392, § 48. 
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CHAPTER CXXIII. 
GUARDIANS OF INFANTS. 


@ 1627. Court may appoint guardian, when. | @ 1640. Statutes relative to executors’ bonds ap- 
¢ 1628. When court shall or when minor may ply to guardians. 
appoint guardian—Who disqualified. @ 1641. Duties of testamentary guardian same 
ĝ 1629. Court must approve—May appoint if as if appointed. 
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§ 1627. [1128.] Court may appoint guardian—When. The pro- . 
bate court of each county, when it shall become necessary, may appoint 
guardians to minors resident in said county, who have no guardian ap- 
pointed by will; or who may reside out of the territory, having estate 
within the county.—Code of 1881, § 1604. 


S$ 1628. [1129.] When court shall or when minor may appoint 
guardian—Who disqualified. If the minor is under fourteen years of 
age, the judge may nominate and appoint his guardian; if said minor be 
over fourteen years of age, he or she may nominate the guardian, who, if 
approved by the probate court, skall be appointed accordingly: Provided, 
That no judicial officer, excepting justice of the peace, no person of un- 
sound mind or a party convicted of felony, or a misdemeanor involving 
moral turpitude, shall be appointed guardian, and when a guardian shall 
incur either of the foregoing disabilities, he shall be displaced. If a guar- 
dian becomes probate judge, the district court of the proper county or 
district shall appoint his successor.—-Code of 1881, § 1605. 


§ 1629. [1130.] Court must approve—May appoint if minor neg- 
lects to do so. If the guardian nominated by the minor be not approved 
by the judge, or if the minor shall reside out of the territory, or if, after 
being duly cited by the court, he shall neglect for ten days to nominate a 
suitable person, the court may appoint the guardian in the same manner 
as if the minor were under the age of fourteen years.-—Code of 1881, 
S 1606. 


$ 1630. [1131.] Good cause must be shown for removal. When a 
guardian has been appointed for any minor under the age of fourteen, 
such guardian shall not be removed when such minor arrives at the age 
of fourteen, except for good cause shown.— Code of 1881, § 1607. 


§ 1631. [1132.] Father or mother may be guardian if competent. 
The father of the minor if living, and in case of his decease, the mother, 
being themselves respectively competent to transact their own business, 
shall be entitled to the guardianship of a minor.— Code of 1881, § 1608. 
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§ 1632. [1133.] If no parents, guardian to have full custody. If 
the minor have no father or mother living, and competent to have the cus- 
tody and care of the education of such minor, the guardian so appointed 
shall have the custody and tuition of his ward.—Code of 1881, § 1609. 


§ 1633. [1134.] Guardianship ceases when minor becomes of age 
or marries. Every guardian appointed as aforesaid shall have the cus- 
tody and tuition of the minor, and the care and management of the estate 
of such minor, except as hereinafter provided, until he or she shall have 
attained the age of majority ; and males shall be deemed of full and legal 
age when they shall be twenty-one years old, and females shall be deemed 
of full and legal age when they shall be eighteen years old, or at any age 
under eighteen, when, with the consent of the parent, or guardian, or 
other person under whose care or government they may be, they shall have 
been lawfully married.—Code of 1881, § 1610. 


§ 1634. [1135.] Guardian may prosecute for ward. Guardians, by 
virtue of their office as such, shall be allowed in all cases to prosecute and 
defend for their wards.—Code of 1881, § 1611. 


§ 1635. [1136.] Guardian’s bond—Condition of. The probate court 
shall take of each guardian appointed under this act [a] bond with ap- 
proved security, payable to the territory of Washington, in a sum double 
. the amount of the minor's estate, real and personal, conditioned as follows : 

The condition of this obligation is such, that if the above bound A B, 
who has been appointed guardian for C D, shall faithfully discharge the 
office and trust of such guardian according to law, and shall render a fair 
and just account of his said guardianship to the probate court for the 
county of L. , from time to time, as he shall thereto be required by 
said court, and comply with all orders of said court, lawfully made, rela- 
tive to the goods, chattels and moneys of such minor, and render and pay 
to such minor all moneys, goods and chattels, title-papers and effects which 
may come into the hands or possession of such guardian belonging to such 
minor, when such minor shall thereto be entitled, or to any subsequent 
guardian, should such court so direct, this obligation shall be void, or 
otherwise to remain in full force and virtue, which bond shall be for the 
use of such minor, and shall not become void upon the first recovery, but 
may be put in suit from time to time against all, or any one or more of the 
obligors, in the name and [ /ov | the use and benefit of any person entitled 
by a breach thereof, until the whole penalty shall be recovered thereon.— 
Code of 1881, § 1612. 


S 1636. [1137.] Guardian must account to court. Probate courts 
shall have power in their respective counties, with or without previous 
complaint, by an order duly made and served, to oblige all guardians of 
minors, from time to time, to render their respective accounts, upon oath, 
touching their guardianship, to said courts for adjustment, and shall have 
power to compel such guardian to give supplementary security, whenever 
it shall judge proper, and in default thereof to remove such guardian.— 
Code of 1881, § 1613. 


$ 1637. [1138.] Duties of guardian. It shall be the duty of every 
guardian of any minor: 

1. To make out and file, within three months after his appointment, a 
full inventory, verified by oath, of the real and personal estate of his ward, 
with the value of the same; and failing so to do, it shall be the duty of 
the court to remove him and appoint a successor. 
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2. To manage the estate for the best mterest of his ward. 

3. To render, on oath, to the proper court, an account of his receipts 
and expenditures as such guardian, verified by [such] vouchers or proof, 
at least once in every two years, or whenever cited so to do; he shall re- 
ceive no allowance for services, and be liable to said ward on his bond, for 
ten per cent. in damages on the whole amount of estate, both real and per- 
sonal, in his hands belonging to such ward. 

4. At the expiration of his trust, fully to account for and pay over to 
the proper person, all the estate of said ward remaining in his hands. 

5. To pay all just debts due from such ward out of the estate in his 
hands, and collect all debts due such ward, and in case of doubtful debts, 
to compound the same, and appear for and defend or cause to be defended, 
all suits against such ward. 

6. When any ward has no father or mother, or such father or mother is 
unable, or fails to educate such ward, it shall be the duty of his guardian 
to provide for him such education as the amount of his estate may justify. 
—Code of 1881, § 1614. 


§ 1638. [1139.] Court may order change of investments. The pro- 
bate court, may, on the application of a guardian or any other person, said 
guardian having due written notice thereof, order and decree any change to 
be made in the investment of the estate of any ward that may to such 
court seem advantageous to such estate.— Code of 1881, § 1615. 


§ 1639. [1140.] Guardian when removed, must deliver all proper- 
ties to successor—Penalty. The probate court in all cases shall have 
power to remove guardians for good and sufficient reasons, which shall be 
entered of record, and to appoint others in their place or in the place of 
those who may die, who shall give bond and security for the faithful dis- 
charge of their duties as heretofore prescribed in this act; and when any 
guardian shall be removed, or die, and a successor be appointed, the court 
shall have power to compel such guardian to deliver up to such successor 
all goods, chattels, moneys, title-papers, or other effects belonging to such 
minor which may be in the possession of such guardian so removed, or of 
the executors or administrators of a deceased guardian, or of any other 
person or persons who have the same, and upon failure, to commit the 
party offending to prison, until he, she or they comply with the order of 
the court.—Code of 1881, § 1616. 


§ 1640. [1141.] Statutes relative to executors’ bonds apply to 
guardians. All the provisions of chapter ror [113] relative to bonds given 
by executors and administrators, shall apply to bonds taken of guardians. 
—Code of 1881, § 1617. 


§ 1641. [1142.] Duties of testamentary guardian same as if ap- 
pointed. The father of every legitimate child, who is a minor, may, by 
his last will in writing, appoint a guardian or guardians for his minor child- 
ren, whether born at the time of making such will or afterwards, to con- 
tinue during the minority of such child, or for any less time, and every 
such testamentary guardian shall give bond in like manner and with like 
condition as hereinbefore required, and he shall have the same powers and 
perform the same duties with regard to the person and estate of the ward 
as a guardian appointed as aforesaid.—Code of 1881, § 1618. 


S 1642. [1143.] Appointment of guardians ad litem not affected. 
Nothing —— in this act shall affect or impair the power of any court 
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to appoint a guardian to defend the interests of any minor interested in 
any suit or matter pending therein, or to commence and prosecute any 
suit in his behalf.—Code of 1881, § 1619. l 


§ 1643. [1144.] Court may order estate sold. Whenever necessary 
for the education, support or payment of the just debts of any minor, or 
for the discharge of any liens on the real estate of such minor, or when- 
ever the real estate of such minor is suffering unavoidable waste, or a bet- 
ter investment of the value thereof can be made, the probate court may, 
on the application of such guardian, order the same or a part EREDEGH to 
be sold.—Code of 1881. § 1620. 


S 1644.[1145.] Petition for sale to be verified by guardian—Con- 
tents of. Such application shall be by petition, verified by the oath of the 
guardian, and shall substantially set forth: 

1. The value and character of all personal estate belonging to such ward 
that has come to the knowledge or possession of such guardian. 

2. The disposition made of such personal estate. 

3. The amount and condition of the ward’s personal estate, if any, 
dependent upon the settlement of any estate, or the execution of any 
trust. 

4. The annual value of the real estate of the ward. 

5. The amount of rent received and the application thereof. 

6. The proposed manner of re-investing the proceeds of the sale, if 
asked for that purpose. 

7. Each item of indebtedness, or the amount and character of the lien, 
if the sale is prayed for the liquidation thereof. 

8. The age of the ward, where and with whom residing. 

9g. All other facts connected with the estate and condition of the ward 
necessary to enable the court fully to understand the same. If there is no 
personal estate belonging to such ward, in possession or expectancy, and 
none has come into the hands of such guardian, and no rents have been 
received, the fact shall be stated in the application.—Code of 1881, § 1621. 


Brazee v. Schofield, 2 W. T., 209; 3 P., 265. 


S 1645. [1146.] Court may authorize sale. If it shall appear to the 
court from such petition and from the hearing thereon, that it 1s necessary, 
or would be beneficial to the ward that such real estate or some part of it 
should be sold, the court may authorize the said guardian to sell the same 
at public sale, on the same terms and notice required for sales of real estate 
by executors and administrators.—Code of 1881, § 1622. 


S 1646. [1147.] Same as executor’s sale. All the provisions of the 
chapter regulating sales by executors and administrators shall be applica- 
ble to sales made by guardians.—Code of 1881, § 1623. 


-§ 1647. [1148.] Guardian shall report sale. At the term of the 
court next after such sale, such guardian shall make report thereof to such 
court, and produce the proceeds of such sale, and the notes or obligations 
or other securities taken to secure the payment of the purchase money.— 
Code of 1881, § 1624. 


S 1648. [1149.] Sales to be confirmed. The court in confirming such 
sale and directing a conveyance, shall be governed by the law regulating 
the confirming of sales of real estate made by executors or administrators, 
and the making of conveyances on such sales.—Code of 1881, § 1625. 
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§ 1649. [1150.] Guardian may consent to partition. The guardian 
of any minor may join in and assent to the partition of the real estate 
of such minor, under the direction of the court, upon a petition for parti- ` 
tion.—Code of 1881, § 1626. 


§ 1650. [1151.] Compensation of guardians. Every guardian shall 
be allowed by the court, on settling his accounts, the amount of all reason- 
able expenses incurred in the execution of his trust, and also such com- 
pensation for his services as the court shall deem reasonable.—Code of 
1881, § 1627. 


§ 1651. [1152. ] —_— in case of non-residents. When the 
guardian and ward are both non-residents, and the ward is entitled to 
property in this territory, which may be removed to another state or terri- 
tory, without conflict to any restriction or limitation thereupon, or impair- 
ing the right of the ward thereto, such property may be removed to the 
state or territory in which such ward may reside, upon the application of 
the guardian to the judge of the probate court of the county in which the 
estate of the ward, or the principal part thereof, may be, in the manner 
following: The guardian so applying must produce a transcript from the 
records of a court of competent jurisdiction, certified according to the laws 
of this territory, showing his appointment as guardian of the ward in the 
state or territory in which he and the said ward reside; that he has qualified 
as such according to the laws thereof, and given bond, with sureties, for 
the performance of his trust; and must also give thirty days’ notice to the 
resident executor, administrator, guardian, agent or trustee, if there be such, 
of the applications. Thereupon, if no objection be made, or if no good 
cause be shown to the contrary, the judge of the probate court shall make 
an order granting such guardian leave to remove the property of said ward 
to the state or territory in which he or she may reside; which order shall 
be full and complete authority to said guardian to sue for and receive the 
same in his own name, for the use and benefit of said ward.—Code of 1881, 
$ 1628. 

Ong v. Whipple, 3 W. T. 233, 3 P. 898. 

§1652. [1153.] Sureties discharged as on executor’s bond. Sureties 
in the bond of any guardian may be discharged from liability therein, 
under the same rule and regulation prescribed for the discharge of the 
sureties in the bond of executors and administrators, and the provisions of 
this act regulating the same shall apply to guardians and guardians’ bonds 
and sureties.—Code of 1881, § 1629. 

NOTE: See laws of 1889-90, p. 43. §2. Vol. 1 H. C. § 2913. 
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approves. son. 
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S 1653. [1154.] Guardians for persons of unsound mind. The 
several probate courts, in their respective counties in this territory, shall 
have power to appoint guardians to take the care, custody and manage- 
ment of all idiots, insane persons and all who are incapable of conducting 
their own affairs; and of their estates, real and personal; the maintenance 
of themselves and families, and the education of their children.—Code of 
1881, § 1631. 


§ 1654. [1155.] Guardian to take charge of estate. If it be found 
by the court that the person so brought before the court, is of unsound 
mind and incapable of managing his own affairs, the court shall appoint 
a guardian for the estate of such insane person.—Code of 1881, § 1635. 


§ 1655. [1156.] Person falsely alleging insanity must pay costs. 
If the person alleged to be insane shall be discharged and it shall be 
thought by the court that there were no grounds for such impression of 
insanity, then the costs shall be paid by the person at whose instance the 
proceeding was had, and execution may issue for the same.— Code of 1881, 
$ 1637. 

§ 1656. [1157. ] Guardian must give bond. Every such guardian 
so appointed, shall, before entering upon the duties assigned him, enter 
into [a] bond to the board of county commissioners in such sum, and with 
such security as the court shall approve, conditioned that he will take proper 
care of such insane person, and manage and minister his effects to the 
best advantage, according to law; and that he will faithfully discharge all 
duties as such guardian which may by law, or by the order, sentence or 
decree of any court of competent jurisdiction, devolve upon him ; which 
bond shall be filed in the office of the probate court ; a copy thereof, duly 
certified, shall be evidence in all respects as the original.—Code of 1881, 
S 1638. 

§ 1657. [1158.] Notice of appointment published within twenty 
days. It shall be the duty of every such guardian, within twenty days 
after his appointment, to cause notice thereof to be published in some 
newspaper printed in this territory, or otherwise publish such notice at 
such time and place, and in such manner as the court shall decide.—Code 
of 1881, § 1639. 

§ 1658. [1159.] Guardian has charge of ward’s estate. It shall be 
the duty of such guardian to collect and take into his possession the 
goods, chattels, moneys, effects and other evidences of debt, and all writ- 
ings touching the estate, real and personal, of the person under his guard- 
lanship.—Code of 1881, § 1640. 

§ 1659. [1160.] Guardian to file inventory within forty days. 
Within forty days after his appointment, such guardian shall make out 
and file in the office of the probate court by which he was appointed, a 
just and true inventory of the real and personal estate of his ward, stat- 
ing the income and profits thereof, and the debts, credits and effects, as 
the same shall have come to his knowledge. And if, after having filed 
such inventory, it shall be found that there is other property belonging to 
said estate, it shall be the duty of such guardian to make out and file an 
additional inventory, containing a just and full account of the same from 
time to time, as the same may be discovered.—Code of 1881, § 1641. 
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$ 1660. [1161.] Inventory to be attested by two witnesses. All 
such inventories shall be made in the presence of, and attested by two 
credible witnesses in the neighborhood, and shall be verified by the oath 
of the guardian.—Code of 1881, § 1642. 


§ 1661. [1162.] Guardian to prosecute and defend for ward. It 
shall be the duty of every such guardian to prosecute all actions com- 
menced at the time of his appointment, or thereafter, to be commenced 
by, or on account of his ward, and to defend all actions which may be 
brought agaiast such ward.—Code of 1881, § 1643. 


S 1662. [1163.] Guardian to collect and pay debts. Every guard- 
ian is authorized and required to collect all debts due to his ward, and give 
acquittances and discharges thereof, and adjust, settle and pay all de- 
mands due and becoming due from his ward, so far as his estate and — 
effects will extend.—Code of 1881, § 1644. 


S 1663. [1164.] Court to provide for person, property, and family. 
The probate court shall have power to make orders for the restraint, sup- 
port and safe-keeping of such person, for the management of his estate, 
and the support and maintenance of his family, and education of his 
children, out of the proceeds of his estate; to set apart and reserve, for the 
use of such family, all property, real or personal, not necessary to be sold 
for the payment of debts, and to let, sell or mortgage any part of such 
estate, real or personal, when necessary for the payment of debts, the 
maintenance of such insane person or his family, or the education of his 
children.— Code of 1881, §1645. 


§1664. [1165.] When personal estate insufficient, real may be 
mortgaged, etc. Whenever the personal estate of such person shall be 
found to be insufficient to meet the foregoing requisitions, it shall be the 
duty of such guardian to lay the same before the probate court by whom 
he was appointed, setting forth the particulars relative to the estate, real 
and personal, of such person, and the debts by him owing, accompanied by 
a correct and true account of his doings therewith ; whereupon it shall be the 
duty of such court to make an order directing the mortgage, lease, or sale 
at his discretion, of the whole or such part of the real estate as may be 
necessary.—Code of 1881, § 1646. 


§ 1665. [1166.] Terms of mortgage or sale. Thecourt making such 
order shall direct the time and terms of such sale, mortgage, or lease of 
such estate, and the manner in which the proceeds shall be applied; and 
shall give due notice thereof together with a full description of the property 
to be thus disposed of, at which time and place it shall be the duty of the 
guardian to execute the order of said court, and to make a full report of 
his doings therein, which report shall be accompanied by the afhdavit of 
the guardian verifying the report, and stating that such guardian did not 
directly or indirectly become the purchaser thereof; or if otherwise dis- 
posed of, that he is not directly or indirectly interested 7 in the 
agreement.—Code of 1881, § 1647. 


§ 1666. [1167.] Written instruments by guardian valid. When 
any such sale, mortgage or lease, 1s approved by the court ordering the 
same, as having been performed according to law, and not under such cir- 
cumstances as to operate prejudicial to the interest of such ward, it shall 
be the duty of the guardian to execute a deed, mortgage or other instru- 


/ 
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ment of writing, which shall be as valid and effective in law as if executed 
by such ward when of sound mind and discretion.—Code of 1881, § 1648. 


§ 1667. [1168.] Proceedings set aside when court disapproves. If 
such proceedings be disapproved by said court, the court may set them 
aside and proceed in like manner as if no sale had been made. — Code of 
1881, § 1649. 


§ 1668. [1169.] Guardian to account when required. Every 
guardian as often as required by the court appointing him, shall render a 
true and perfect account of his guardianship.—Code of 1881, § 1650. 


§ 1669. [1170.] Process to be served on guardian. No such ward 
shall be held to bail, or his body be taken in execution, in any civil action ; 
and in all actions commenced against him the process shall be served 
upon his guardian, and in all judgments against such ward (or his guard- 
ian as such) the execution shall be against the property of the ward only, 
and in no case against his body, nor against that of his guardian, nor the 
property of said guardian, unless he shall have rendered himself liable 
thereunto.—Code of 1881, § 1651. 


§ 1670. [1171.] Proceedings if ward recover his reason. When- 
ever the court shall receive information that such ward has recovered his 
reason, he shall immediately inquire into the facts, and if he finds that 
such ward is of sound mind, he shall forthwith discharge such person from 
care and custody ; and the guardian shall immediately settle his accounts 
and restore to such person all things remaining in his hands belonging or 
appertaining to such ward.— Code of 1881, § 1652. 


§ 1671. [1172.] Proceedings if ward die. In case of the death of 
any such ward while under guardianship, the power of the guardian shall 
cease, and the estate descend and be disposed of 1n the same manner as if 
said ward had been of sound mind ; the guardian shall immediately settle 
his accounts and deliver the estate and the effects of his ward to his legal 
representatives. —Code of 1881, § 1656. 


§ 1672. [1173.] Guardian may be removed for neglect. The sev- 
eral probate courts shall have the power to remove any such guardian at 
any time, for neglect of duty, mismanagement, or of disobedience to any 
lawful order, and appoint another in his place, whereupon such guardian 
shall immediately settle his account and render to his successor the estate 
and effects of his ward.—Code of 1881, § 1657. 


CHAPTER CXXV. 
ESTATES OF NON-RESIDENT PERSONS OF UNSOUND MIND. 


¢ 1673. Foreign guardian on filing letters and 3 1679. Actions to compel husband or wife to 
bond has same rights as domestic. join in conveyance—Consolidation of 
ĝ 1674. Creditor may apply for letters if for- —Sales and distribution of proceeds. 
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¢ 1678. Husband or wife to join guardian in 
conveyance. 
§ 1673. Foreign guardian on filing letters and bond has same 
rights as domestic. Whenever any insane person or person non compos 
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mentis who resides without this state, and who shall have no guardian 
within the state, or, if he or she has a foreign guardian, the said guardian 
may file an authenticated copy of his letters of guardianship in the office 
of the clerk of the superior court of any county in this state in which 
there may be property of his ward, and upon the filing of such authenti- 
cated copy of his letters of guardianship as aforesaid, the court shall order 
him to enter into a good and sufficient bond, in such sum as the court may 
require, conditioned and subject to all the provisions of law concerning 
the bonds of guardians of minors in this state, with sufficient freehold 
surety resident in said county. After said bond is duly approved by the 
court said guardian shall be considered for all purposes as a domestic guar- 
dian.—Laws of 1893, p. 286, § I. 


§ 1674. Creditor may apply for letters, if foreign guardian neg- 
lect for ninety days. Should the said foreign guardian fail to filea duly 
authenticated copy of his said letters of guardianship and the bond re- 
quired by section 1 of this act within ninety days after his appointment as 
such foreign guardian, or within ninety days after such insane person or 
person non compos mentis shall become the owner of any real estate or per- 
sonal property within this state, or, should said insane person or person 
non compos mentis have no guardian without this state, any creditor or 
other person interested in the property or estate of such insane person or 
person zon compos mentis may apply by petition, to the superior court of 
any county in this state where any of the real estate or personal property 
of such insane person or person zon compos mentis may be situated, for let- 
ters of guardianship for the estate and property of such insane person or 
person non compos mentis.—Laws of 1893, p. 287, $ 2. 


$ 1675. Appointment on petition—Ancillary guardians. Upon 
the hearing of such petition, on a day to be fixed by the court, and upon 
proof of the insanity of such person, or that such person is non compos mentis, 
the court may appoint the petitioner or some other suitable person possess- 
ing all of the qualifications necessary or requisite for the guardianship of a 
minor of this state as such guardian, who, upon the filing and approval of 
a bond as is provided herein for foreign guardians, shall be the duly con- 
stituted guardian of the estate of such ward in this state: Provided, Noth- 
ing herein shall annul the appointment of any ancillary guardians hereto- 
fore appointed by any court of this state, which appointments are hereby 
ratified, and all such ancillary guardians shall hereafter be subject to all 
the provisions of this act.— Laws of 1893, p. 287, § 3. 


§ 1676. Four weeks notice to creditors. It shall be the duty of the 
guardian who has been appointed as hereinbefore provided, to cause to be 
published in a newspaper published in the county in which he was ap- 
pointed, if any there be, and if there be no newspaper published in said 
county then in a newspaper to be designated by the court, a notice to the 
creditors of the said ward requiring them to present their claims, with the 
necessary vouchers within a time to be fixed by the court, at a place of 
residence or business of such guardian, to be specified in the notice; such 
notice shall be published as often as the court shall deem necessary, not 
less than once a week for four successive weeks.—Laws of 1893, p. 287, 
5 4. 

§ 1677. Duties of guardian. It shall be the duty of every such 
guardian— 

1. To make and file within thirty days after his appointment a full in- 
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ventory, verified by his oath, of all the real or personal property of such 
ward, with the value of the same, and on failure so to do it shall be the 
duty of the court to remove him and appoint a successor. 

2. To manage the personal and real estate of his said ward to the best 
interest of said ward. | 

3. To render under oath to the said court an account of his receipts and © 
expenditures as such guardian, verified by vouchers or proofs, at least 
once in every two years, or whenever cited by the court to do so. On 
failure to so account he shall be in contempt of court and subject to such 
penalties as the court may fix. 

4. To pay all just debts due from said ward and collect all debts due 
said ward by action or otherwise and in case of doubtful debts, under the 
order of the court, to compound the same, and to appear for and defend or 
cause to be defended all suits against said ward.—Law's of 1893, p. 288, § 5. 


$ 1678. Husband or wife to join guardian in conveyance. In 
all cases where guardians have been or may hereafter be appointed for in- 
sane persons or persons zon compos mentis, under the provisions of this 
act, and who own or may hereafter own community real estate, the hus- 
band or wife of such insane person or person non compos mentis, under the 
order of the court, may join with the guardian in the execution of deeds 
or mortgages for the disposition or encumbrance of such estate, and the 
guardian shall, upon application to the court for that purpose, be author- 
ized to sell or mortgage the estate or interest of the said insane person or 
person zon compos mentis for the purpose of paying the debt or providing 
for the support or maintenance of such ward or the wife of such ward or 
for the better investment of the proceeds of such estate.—Laws of 1893, 
p. 288, § 6. 


§ 1679. Actions to compel husband or wife to join in conveyance 
—Gonsolidation of—Sales, and distribution of proceeds. In all 
cases where community debts exist and the husband or wife of an insane 
person or person zon compos mentis, under guardianship, shall fail or refuse 
for sixty days after an order of the court, to join the said guardian in a 
sale or conveyance or mortgage of the said community property of the 
said insane person or person zon compos mentis, found necessary by the 
court for the payment. of such community debts, any creditor may com- 
mience his action by attachment against any such insane person or person 
non compos mentis, and the husband or wife of the said insane person or 
person zon compos mentis and the guardian provided for in this act: Jro- 
vided, That any suit or suits which may have heretofore or may hereafter 
be brought for the purpose of subjecting the property of such insane per- 
son or person zon compos mentis to the payment of the debts of such in- 
sane person or person non compos mentis, shall be consolidated, and 
in case the writs of attachment levied in such actions shall not have 
been levied upon all community property of such insane person or person | 
non compos mentis, alias writs of attachment may issue and successive 
levies may be made of them to cover and bring into court all of the prop- 
erty of such insane person or person zon compos mentis and the husband 
or wife of either. Such action may be brought only in the court granting 
the letters of guardianship, and writs of attachment may issue to any 
county in this state where the said insane person or person non compos 
mentis may have any property. All known creditors, whether secured by 
mortgage or otherwise, shall be made parties to such action, and all 
suits or actions brought for the purpose of enforcing any mortgage or lien 
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shall be consolidated with said action. All creditors shall be made par- 
ties to such action and the same shall be prosecuted for the benefit of all 
creditors, whether they may be made parties or not, and the person so 
bringing the action herein provided for shall share pro rata with all other 
creditors, and upon the trial of such action the court may, upon proofs, 
render such judgment as may be necessary for the protection of all par- 
ties, and shall settle and decree the priorities between creditors. The 
guardian may employ counsel in any such action, and the compensation 
of such counsel shall be fixed by the court and taxed asa part of the cost 
in such action. After judgment the court shall order the community 
property of such insane person or person xon compos mentis sold, and un- 
der the order of sale 1n such action the separate property of such insane 
person or person non compos mentis shall also be sold if the same shall be 
found by the court to be necessary to pay the debts of such insane person 
or person zon compos mentis, and the proceeds of such sale shall be paid 
into court for distribution according to the priorities as decreed by the 
court, and any residue or overplus remaining in the court after paying all 
debts found due shall be paid over to the guardian. This act shall not 
suspend or abrogate the existing liens of any attachment, mortgage or 
other lien, and all such liens shall merge into the judgment of the court 
rendered in such action according to the priority of each. The court 
may order all or such part of the community and separate property of the 
said insane person or person of unsound mind, as it may deem necessary 
for the payment of the judgment rendered, to be sold, and successive 
sales may be made under such judgment until an amount sufhcient to 
pay such judgment is realized. All such sales shall be confirmed by the 
court as in cases of mortgage or other sales, and the court may, if it deem 
the amount bid at any sale inadequate, order a resale of any property sold 
under said order.— Laws of 1893, p. 289, § 7. 


§ 1680. Delivery of money and property to foreign guardian. 
When it shall appear to the court that all the real and personal property 
of such ward has been sold and the debts herein authorized to be paid’ 
have been satisfied, and that there are moneys and property in the hands 
of such guardian, upon the foreign guardian of such ward filing with the 
clerk of said court a duly certified copy of his appointment as such guard- 
ian, by a court of competent jurisdiction in any state or territory where 
said ward resides with a copy of his bond, the sufficiency of which shall be 
certified by the said court, the court shall order all money and property 1n 
the hands of the said guardian in this state to be paid and turned over to 
the said foreign guardian upon his receipting therefor, and upon the filing 
of the said receipt by the said guardian with the clerk of the court, said 
guardian and his sureties shall be released from all liabilities for all money 
and property so paid and turned over, and should said guardian fail or refuse 
to pay or turn over such money or property as provided in said order, the 
said foreign guardian is hereby empowered as such guardian tosue for and 
receive the same.— Laws of 1893, p. 290, § 8. 


S 1681. Discharge of sureties. The sureties on the bond of any such 
guardian appointed in this state may be discharged from all liability there- 
under under the same rules and regulations as are prescribed for the dis- 
charge of the sureties upon the bonds of executors and administrators in 
this state.—Laws of 1893, p. 291, § 9. 


NOTE: See laws of 1889-90, p. 43, § 2. Vol. 1, H. C., § 2913. 
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§ 1682. Repealing and emergency clause. Sections 3071, 3072, 
3073, 3074, 3075, 3076, 3077 and 3078 of Vol. I, Hiull’s Annotated Stat- 
utes and Code of Washington are hereby repealed, and inasmuch as there 
is no statute providing for the appointment of guardians for non-resident 
insane and persons zon compos mentis, an emergency is hereby declared to 
exist for the immediate taking effect of this act, therefore this act shall 
take effect and be in force from and after its passage.—Laws of 1893, p. 
291, § 10.—Approved March 11, 1893. 


CHAPTER CXXVI. 
PRIVATE SALES OF REAL PROPERTY BELONGING TO ESTATES. 


@ 1683. Private sale of real property. ¢ 1689. Administrator must make return of 
¢ 1684. Sale must be necessary or assented to proceedings — Interested party may 
by all parties. petition for hearing—Court may va- 
$1685. Order of sale—Terms—Public or Pri- cate sale. 
vate. ĝ 1690. Any interested person may object. 
$ 1686. Notice of sale— Bids, etc. ¢ 1691. When court must confirm sale. 
8 1687. Price must be ninety per cent. of value. ĝ 1692. Laws of executor’s sales to govern. 


$ 1688. Note secured by mortgage. 


_§ 1683. Private sale of real property. That real property belong- 
ing to the estates of decedents, minors, idiots and insane persons may be 
sold at private sale according to the following provisions.—Laws of 1893, 


p. 85, § 1. 


S 1684. Sale must be necessary or assented to by all parties. 
That when the court is satisfiéd after a full hearing upon the petition and 
an examination of the proof and allegations of the parties interested, that 
a sale of the whole or some portion of the real estate is necessary for any 
of the causes specified in the laws of the state of Washington, or if such 
sale be assented to by all the persons interested in a decedent’s estate, an 
order must be made to sell the whole or so much and such parts of the 
real estate described in the petition as the court shall judge necessary or 
_ beneficial at either public or private sale.-—Laws of 1893, p. 85, § 2. 


§ 1685. Order of sale—Terms—Public or private. The order of 
sale must describe the lands to be sold and the terms of sale, which may 
be for cash or on a credit not exceeding three years, payable 1n gross or in 
installments, and in such kind of money, with interest, as the court may 
direct. The land may be sold in one parcel or in subdivisions, as the ex- 
ecutor, administrator or guardian shall judge the most beneficial to the 
estate, unless the court otherwise specially directs. Every such sale must 
be ordered to be made at public auction, unless in the opinion of the court 
it would benefit the estate to sell the whole or some part of such real 
estate at private sale. The court may, if the same is asked for in the pe- 
tition, order or direct such real estate or any part thereof to be sold at 
either public or private sale, as the executor, administrator or guardian 
shall judge most beneficial for the estate. If the executor, administrator 
or guardian objects or refuses to make a sale under the order and as 
directed therein, he may be compelled to sell by order of the court made 
on motion after due notice by any party interested.—Laws of 1893, p. 85, 


S 3. 


§ 1686. Notice of Sale—Bids, etc. When a sale of real estate is or- 
dered to be made at private sale, notice of the same must be posted up in 
three of the most public places in the county in which the land is situated, 
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and published in a newspaper if there is one printed in the same county; 
if none then in such paper as the court or a judge thereof may direct, for 
two weeks successively next before the day on which the sale is to be 
made, in which the lands and tenements to be sold must be described with 
common certainty. The notice must state a day on or after which the 
sale will be made, and a place where offers or bids will be received. The 
day last referred to must be at least fifteen days from the first publication 
of notice and the sale must not be made before that day, but must be made 
within six months thereafter. The bids or offers must be in writing, and 
may be left at the place designated in the notice, or delivered to the exec- 
utor or administrator personally, or may be filed in the office of the clerk 
of the court to which the return of sale must be made at any time after 
the first publication of the notice and before the making of the sale. If 
it be shown that it will be for the best interests of the estate the court or 
judge may, by an order, shorten the time of notice, which shall not, how- 
ever, be less than one week, and may provide that the sale may be made 
on or after a day less than fifteen, but not less than eight days from the 
first publication of the notice of sale, and the sale may be made to corre- 
spond with such order.— Laws of 1893, p. 86, § 4. 


Scott v. McNeal, 31 P., 873. This section is substantially the same as § 1177, Vol. 
II., H. C. 


$ 1687. Price must be ninety per cent. of value. No sale of real 
estate at private sale shall be confirmed by the court unless the sum offered 
is at least ninety per cent. of the appraised value thereof, nor unless such 
real property has been appraised within one year of the time of such sale. 
If it has not been so appraised, or if the court is satisfied that the ap- 
praisement is too high or low, appraisers may be appointed, and they must 
make an appraisement thereof in the same manner as in case of an original 
appraisement of an estate; this may be done at any time before the sale 

or the confirmation thereof.—Zaws of 1893, p. 86, § 5. 


$ 1688. Notes secured by mortgage. The executor, administrator, or 
guardian must, when the sale is made upon a credit, take the notes of the 
purchaser for the purchase money with a mortgage on the property to 
secure their payment.— Laws of 1893, p. 87, § 6. 


§ 1689. Administrator must make return of proceedings—Inter- 
ested party may petition for hearing:—Court may vacate sale. The 
executor, administrator or guardian after making such sale of real property, 
must make a return of his proceedings to the court, which must be filed in 
the office of the clerk within ten days. A hearing upon the return of the 
proceedings may be asked for by any interested party by petition, and 
thereupon the court or judge must fix the day for a hearing, of which 
notice of at least ten days must be given by the clerk, by notices posted in 
three public places inthe county or by publication in a newspaper, or 
both, as the court or judge shall direct, and must briefly indicate the 
land sold, the sum for which it was sold, and must refer to the return for 
further particulars. Upon the hearing the court must examine the return 
and witnesses in relation to the same, and if the proceedings were unfair 
or the sum bid disproportionate to the value, and if it appear that a sum 
exceeding such bid at least ten per cent., exclusive of the expenses of a 
new sale, may be obtained, the court may vacate the sale and direct 
another to be had, of which notice must be given and the sale in all re- 
spects conducted as if no private sale had taken place. If an offer of ten 
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per cent. more in amount than that named in the return be made to the 
court in writing by a responsible person, it is in the discretion of the court 
to accept such offer and confirm the sale to such person or to order a new 
sale.-—Laws of 1893, p. 87, § 7. 


X 1690. Any interested person may object. When the return of the 
sale is made and filed, any person interested in the estate may file written 
objections to the confirmation thereof and may be heard thereon when the 
return be heard by the court or judge, and may produce witnesses in sup- 
port of his objections.— Laws of 1893, p. 87, § 8. 


S 1691. When court must confirm sale. If it appears to the court 
that the sale was legally made and fairly conducted, and that the sum bid 
was not disproportionate to the value of the property sold, and that a 
greater sum, as above specified, cannot be obtained, or if the increased 
bid in section [1689] seven of this act be made and accepted by the court, 
the court must make an order confirming the sale and directing convey- 
ances to be executed.— Laws of 1893, p. 87, § 9. 


§ 1692. Law of executor’s sales to govern. That in all other 
respects such sale shall be governed by the laws of the State of Washing- 
ton now in force governing the sale of real property belonging to such 
estates.— Laws of 1893, p. 88, § ro. 


Note: This act concludes; ‘‘All acts and parts of acts conflicting in any man- 
ner with this act are hereby repealed.”’ 


TITLE V. 


DESCENT AND DISTRIBUTION. 


CHAPTER 127. Descent of Real Estate. 
CHAPTER 128. Distribution of Personal Estate. 


CHAPTER CXXVII. 
DESCENT OF REAL ESTATE. 


1693. Descent of real property—Rules of de- ĝ 1700. Adyancement considered part of in 

scent. heritance. 

2 1694. Rules for descent of community prop- ¢ 1701. Proceedings in case of advancements. 
erty. ĝ 1702. Advancement of real estate. 

Z 1695. Dower and courtesy—Separate prop- ? 1703, What are deemed advancements. 
erty of decedents. ¢ 1704. Valuation of estate so advanced. 

2 1696. Survivorship in joint tenancies abol- #1705. Death of person to whom advancement 
ished. has been made. 

21697. Rights of illegitimate children. ĝ 1706. Issue and real estate defined. 

¢ 1698. Illegitimate child’s property descends ĝ 1707. When inheritance takes place—Posthu- 
to mother. mous children. 

¢ 1699. Degree of kindred computed by civil 


law. 


S 1693. [1480.*] Descent of real property—Rules of descent. 
W hen any person shall die seized of any lands, tenements or heredita- 
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ments, or any right thereto or entitled to any interest therein, in fee-sim- 
ple, or for the life of another, not having devised the same, they shall 
descend subject to the debts as follows :— 

1. If the decedent leaves a surviving husband or wife and only one 
child, or the lawful issue of one child, in equal shares to the surviving 
husband or wife and child, or issue of such child. If the decedent leaves 
a surviving husband or wife, and more than one child living, or one child 
living and the lawful issue of one or more deceased children, one-third to _ 
the surviving husband or wife, and the remainder in equal shares to his 
children and to the lawful issue of any deceased child by right of repre- 
sentation. If there be no child of the decedent living at his death, the 
remainder goes to all of his lineal descendants ; and if all the descendants 
are in the same degree of kindred to the decedent, they share equally, 
otherwise they take according to the nght of representation. 

2. If the decedent leaves no issue, the estate goes in equal shares to the 
surviving husband or wife, and to the decedent’s father and mother, if 
both survive. If there be no father nor mother, then one-half goes in 
equal shares to the brothers and sisters of the decedent and to the children 
of any deceased brothers or sisters, by right of representation. If dece- 
dent leaves no issue, nor husband, nor wife, the estate must go to his 
father and mother. 

3. If there be no issue, nor husband, nor wife, nor father and mother, 
nor either, then in equal shares to the brothers and sisters of the decedent, 
and to the children of any deceased brother or sister, by right of repre- 
sentation. 

4. If the decedent leaves a surviving eT or wife and no issue, and 
no father nor mother, nor brother, nor sister the whole estate goes to the 
surviving husband or wife. 

5. If the decedent leaves no issue, nor husband, nor wife, and no father 
nor mother, nor brother, nor sister, the estate must go to the next of kin, 
in equal degree, excepting that when there are two or more collateral kin- 
dred in equal degree, but claiming through different ancestors, those who 
claimed through the nearest ancestor must be preferred to those claiming 
through an ancestor more remote, however. 

6. If the decedent leaves several children or one child and the issue of 
one or more other children, and any such surviving child dies under age, 
and not having been married, all the estate that comes to the deceased 
child by inheritance from such decedent descends in equal shares to the 
other children of the same parent, and to the issue of any such other 
children who are dead, by right of representation. 

7. If at the death of such child, who dies under age, not having been 
married, all the other children of ‘his parents are also dead, and any of 
them have left issue, the estate that came to such child by inheritance from 
his parent, descends to the issue of all other children of the same parent ; 
and if all the issue are in the same degree of kindred to the child, they 
share the estate equally, otherwise they take according to the right of 
representation. 

8. If the decedent leaves no husband, wife or kindred, the estate es- 
cheats to the territory, for the support of common schools, in the county 
in which the decedent resided during lifetime, or where the estate may be 
situated.—Code of 1881, § 3302. 


Territory v. Klee, 1 W., 183; 23 P., 417. 
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$ 1694. [1481.*] Rule for descent of community property. Upon 
the death of either husband or wife, one-half of the community property 
shall go to the survivor, subject to the community debts, and the other 
half shall be subject to the testamentary disposition of the deceased hus- 
band or wife, subject also to the community debts. In case no testament- 
ary disposition shall have been made by the deceased husband or wife of 
his or her half of the community property, it shall descend equally to the 
legitimate issue of his, her or their bodies. If there be no issue of said 
deceased living or none of their representatives living, then the said com- 
munity property shall all pass to the survivors, to the exclusion of collat- 
eral heirs, subject to the community debts, the family allowance and the 
charges and expenses of administration.—Code of 1881, § 3303. 

Columbia National Bank v. Embree, 2 W., 331; 26 P., 257. Ryan v. a aaa 
3 W., 356; 28 P., 910. 

$ 1695. [1482.*] Dower and curtesy—Separate property of dece- 
dents. The provisions of section on [ 3702] [1693] as to the inher- 
itance of the husband and wife from each other, apply only to the sepa- 
. rate property of the decedents ; and take the place of tenancy in dower 
and tenancy by curtesy, which are hereby abolished.—Code of 1881, § 
3304. 

§ 1696. [1483.*] Survivorship in joint tenancies abolished. That 
if partition be not made between joint tenants, the parts of those who die 
first shall not accrue to the survivors, but descend, or pass by devise, and 
shall be subject to debts and other legal charges, or transmissible to ex- 
ecutors or administrators, and be considered to every intent and purpose, 
in the same view as if such deceased joint tenants had been tenants in 
common ; Provided, That community property shall not be affected by this 
act.--Laws of 1885-6, p. 165, § 1. 

§ 1697. [1484.*] Rights of illegitimate children. Every illegiti- 
inate child shall be considered an heir to the person who shall in writing, 
signed in the presence of a competent witness, have acknowledged him- 
self to be the father of such child, and shall in all cases be considered as 
heir of his mother, and shall inherit his or her estate in whole or in part, 
as the case may be, 1n the same manner as if he had been born in lawful 
wedlock ; but he shall not be allowed to claim, as representing his father 
or mother, any part of the estate of his or her kindred, either lineal or 
collateral, unless before bis death his parents shall have intermarried, and 
his father, after such marriage, shall have acknowledged him as aforesaid, 
and adopted him into his family, in Which case such child and the legitimate 
children shall be considered as brothers and sisters, and on the death of 
either of them intestate, and without issue, the others shall inherit his 
estate and he theirs, as heretofore provided in like manner, as if all the 
children had been legitimate, saving to the father and mother respectively, 
their rights in the estates of all the said children, as provided heretofore, 
in like manner as if all had been legitimate. —Code of 1881, § 3305. 


§ 1698. [1485.*] Illegitimate child’s property descends to mother. 
If any illegitimate child shall die intestate without lawful issue, his estate 
shall descend to his mother, or in case of her decease, to her heirs at law. 
—Code of 1881, § 3306. 


§ 1699. [1486.*] Degree of kindred computed by civil law. The 
degree of kindred shall be computed according to the rules of the civil law, 


Chap. CX XVII DESCENT OF REAL ESTATE 367 


and the kindred of the half blood shall inherit equally with those of the 
whole blood in the same degree.—Code of 1881, § 3307. 


§ 1700. [1487.*] Advancement considered part of inheritance. 
Any estate, real or personal, that may have been given by the intestate in 
his lifetime as an advancement to any child, or other lineal descent[dazt ] 
shall be considered a part of the intestate’s estate so far as regards the divis- 
ion and distribution thereof among his issue, and shall be taken by such 
child or other descendant, toward his share of the intestate’s estate. —Code 
of 1881, § 3308. 


§ 1701. [1488.*] Proceedings in case of advancement. If the 
amount of such advancement there exceed the share of the heir so ad- 
vanced, he shall be excluded from any further portion in the division and 
distribution of the estate, but he shall not be required to refund any part 
of such advancement, and if the amount so received shall be less than his 
share, he shall be entitled to so much more as will give him his full share 
of the estate of the deceased.—Code of 1881, § 3309. 


§ 1702. [1489*.] Advancement of real estate. If any such advance- 
ment shall have been made in real estate, the value thereof shall, for the 
purposes of the preceding section, be considered as part of the real estate 
to be divided, and if it be in personal estate, and if in either case it shall 
exceed the share of real or personal estate respectively, that would have 
come to the heir so advanced, he shall not refund any part of it, but shall 
receive so much less out of the other part of the estate as will make the 
whole share equal to those of the other heirs who are in the same degree 
with him.—Code of 1881, § 3310. 


$ 1703. [1490*.] What are deemed advancements. All gifts and 
grants shall be deemed to have been made in advancement, if expressed in 
the gift or grant to be so made, or if charged in writing by the intestate as 
an advancement, or acknowledged in writing as such by the child or other 
descendant.—Code of 1881, § 3311, 


§ 1704. [1491*.] Valuation of estate so advanced. Ifthe value of 
the estate so advanced shall be expressed in the conveyance, or in the 
charge thereof made by the intestate, or in the acknowledgment by the 
party receiving it, it shall be considered of that value in the division and 
distribution of the estate, otherwise it shall be estimated at its value when 
given.—Code of 1881, § 3312. 


§ 1705. [1492*.] Death of person to whom advancement has been 
made. If any child or lineal descendant so advanced, shall die before the 
intestate, leaving issue, the advancement shall be taken into consideration 
in the division and distribution of estate, and the amount thereof shall be 
allowed accordingly by the representatives of the heir so advanced, as so 
much received towards their share of the estate in like manner as if the ad- 
vancement has been made directly to them.—Code of 1881, § 3313. 


Š 1706. [1493*.] Issue and real estate defined. The word ‘‘issue,’’ 
as used in this chapter includes all the lawful lineal descendants of the 
ancestor, and the words ‘‘real estate,’’ include all lands, tenements, and 
hereditaments, and all rights thereto, and all interests therein possessed 
and claimed in fee simple, or for the life of a third person.—Code of 1881, 
Ñ 3314. 

Vol. I, H. C. 
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§ 1707. [1494*.] When inheritance takes place.—Posthumous 
children. Inheritance or succession by right of representation takes place 
when the descendants of any deceased heir take the same share or right in 
the estate of another that their parent would have taken if living. Post- 
humous children are considered as living at the death of their parent. 
— Code of 1881, § 3315. 


CHAPTER CXXVIII. 


DISTRIBUTION OF PERSONAL ESTATES. 
¢ 1708. Separate personal estate, how distributed. 
¢ 1709. Advancement when widow and issue survive. 

§ 1708. [1495.*] Separate personal estate, how distributed. When 
any person shall die possessed of any separate personal estate, or of any 
right or interest therein not lawfully disposed of by his last will, the same 
shall be applied and distributed as follows :— 

1. The widow, if any, shall be allowed all articles of her apparel or 
ornament, according to the degree and estate of her husband, and such 
provisions and other necessaries for the use of herself and family under 
her care, as shall be allowed and ordered in pursuance of the provisions of 
any law; and this allowance shall be made as well when the widow re- 
ceives the provision made for her in the will of her husband as when he 
dies intestate ; 

2. The personal estate remaining after such allowance, shall be applied 
to the payment of the debts of the deceased, with the charges for the 
funeral and the settling of the estate; 

3. The residue, if any, of the personal estate, shall be distributed 
among the same persons as would be entitled to the real estate, by this act, 
and in the same proportion as provided, excepting as herein further pro- 
vided ; 

4. If the intestate leave a husband and i issue, the husband shall be en- 
titled to one-half the residue ; 

5. If there be no issue, the husband shall be entitled to the whole of the 
residue ; 

6. If the intestate leave a widow and issue, the widow shall be entitled 
to one-half of said residue ; 

7. If there be no issue the widow shall be entitled to the whole of the 
residue ; 

8. If there be no husband, widow or kindred of the intestate, the said 
personal estate shall escheat to the territory for the use of common schools 
in the particular county in which the intestate shall have resided at time of 
death.— Code of 1881, § 3316. 


$ 1709. [1496.*] Advancement where widow and issue survive. 
If the intestate leave a widow and issue, and any relation have received 
an advancement from the intestate in his lifetime, the value of such ad- 
vancement shall not be taken into consideration in computing the one-half 
part to be assigned to the widow, Dut she shall be entitled to the one-half 
part only of the said residue, after deducting the value of the advance- 
ment. —Code of 1881, $ 3317. 


* Vol. L, H. C. 


PART IV. 


PROCEDURE IN JUSTICES’ COURTS. 


TITLE I. 
COMMENCEMENT OF ACTIONS AND PLEADINGS. 


CHAPTER 129. Commencement of Actions in Justices’ Courts. 
CHAPTER 130. Pleadings in Civil Actions in Justices’ Courts. 


CHAPTER CXXIX. 
COMMENCEMENT OF ACTIONS IN JUSTICES’ COURTS. 


3 1710. How civil actions are commenced. ĝ 1719. Proof of same. 
21711. Action by summons—Form of. ĝ 1720. Written admission proof of service. 
$1712. Action by complaint and notice. ¢ 1721. When jurisdiction acquired. 
#1713. Service of complaint and notice. ¢ 1722. Docket of justice—Contents. 
ģ 1714. All process in name of state—How ĝ 1723. Infant to sue by guardian or next 
served. friend. 
#1715. Return of service ¢ 1724. Guardian ad litem for infant defendant. 
#1716. Justice may appoint person to serve— ¢ 1725. One hour for appearance. 
Fees. ¢ 1726. Change of venue—How made, 
3 1717. Proof of service. ¢ 1727. Penalty for false return, etc. 
ĝ 1718. Service by publication—Form. @ 1728. Security for costs. 


§ 1710. [1452.] How civil actions are commenced. Civil actions in 
the several justices’ courts of this territory may be instituted either by 
the voluntary appearance and agreement of the parties, by the service of 
a summons, or by the service upon the defendant of a true copy of the 
complaint and notice, which notice shall be attached to the copy of the 
complaint and cite the defendant to be and appear before the justice at the 
time and place therein specified, which shall not be less than six nor more 
than twenty days from the date of filing the complaint.—Code of 1881, § 
1712. 

Nelson v. Campbell, 24 P., 539; 1 W., 261. 


§ 1711. [1453.] Action’ by summons.—Form of. A party desiring to 
commence an action before a justice of the peace, for the recovery of a 
debt by summons, shall file his claim with the justice of the peace, verified 
by his own oath, or that of his agent or attorney, and thereupon the jus- 
tice of the peace shall, on the paymentof his fees, if demanded, issue a 
summons to the opposite party, which summons shall be in the following 
form, or as nearly as the case will admit, viz:— 


Territory of Washington, $ 
County. 
To the sheriff or any constable of said county: 
In the name of the United States, you are hereby commanded to sum- 
mon if he (or they) be found in your county to be and appear before 


—-— a se ee a = oe 


meat on _.._.day of at o'clock P. M. or A. M., to 
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ne for a failure to pay him a certain de- 
mand, amounting to... dollars and cents, upon (here state 
briefly the nature of the claim) and of this writ make due service and. 
return. 

Given under my hand this 


=e eee awe] 22 =] = Eee eee Sees se ‘M em =- = = = 


oe J ustice of the Peace. 


And the summons shall specify a certain since. day and hour for the 
appearance and answer of the defendant, not less than six nor more than 
twenty days from the date of filing plaintiff’s claim with the justice, which 
summons shall be served at least five days before the time of trial men- 
tioned therein, and shall be served by the officer delivering to the defend- 
ant, or leaving at his place of abode with some person over twelve years 
of age, a true copy of such summons, certified by the officer to be such.— 
Code of 1881, § 1713. 

Nelson v. Campbell, 24 P., 539. 1 W. 261. Const. Art. 4, § 27. 

Nore: ‘‘Territory’’ should be changed to ‘‘State’’ and ‘‘United States” to 

“State of Washington.” 


§ 1712. [1454.] Action by complaint and notice. Any person de- 
siring to commence an action before a justice of the peace, by the service 
of a complaint and notice, can do so by filing his complaint verified by. his 
own oath or that of his agent or attorney with the justice, and when such 
complaint is so filed, upon the payment of his fees if demanded, the justice 
shall attach thereto a notice, which shall be substantially as follows: — 


Territory of Washington, a 


a eee eee Se eee ee 


You are hereby notified to be and appear at my office in on the 


tæ g ir — m ee ee ee 


a IB , atthe hour of M., to answer 
to the foregoing complaint or judgment will be taken against you as con- 
fessed and the prayer of the plaintiff granted. 


Dated 18 ; ee ke 


ae =æ wee Se ee Se ll 
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— Code of 1881, g 1714. 


§ 1713. [1455.] Service of complaint and notice. The complaint 
and notice shall be served at least five days before the time mentioned in 
the notice for the defendant to appear and answer the complaint, by de- 
livering to the defendant, or leaving at his place of abode, with some per- 
son over twelve years of age, a true copy of the complaint and notice, cer- 
tified by the officer or person making the service to be such.—Code of 1881, 
S 1715. 

§ 1714. [1456.] All process in name of state—How served. All 
process issued by justices of the peace shall run in the name of the State of 
Washington, be dated the day issued, signed by the justice granting the 
same, and except as otherwise provided for, be directed to the sheriff or any 
constable of the proper county, and the same, as also the complaint and 
notice, shall be served by one of said officers, unless otherwise directed by 
the justice; except that summons, whether directed to a defendant or to 
a garnishee, and complaint and notice, may be served by a citizen of the 
State of Washington over twenty-one years of age who is competent to be 
a witness in the action, other than the plaintiff, which person shall certify 
all copies by him delivered in making such service in the same manner as 
such copies are required to be certified by a sheriff or constable in making 
such service.—Laws of 1893, p. 264, § 1. Constitution, Art. 4, § 27. 
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§ 1715. [1457.] Return of service. Every constable, sheriff or other 
person serving any process or complaint and notice, shall return thereon 
in writing the time and manner of service, and endorse thereon the legal 
fees therefor, and if he is a constable or sheriff shall sign his name to such 
return, and if he is not such officer, shall verify such return by affidavit. 
—Laws of 1893, p. 264, § 2. 

Wilson v. Maddock, 5 Or., 480. 


§ 1716. [1458.] Justice may appoint person to serve. Any justice 
_ may, by appointment in writing, authorize any person, other than the par- 
ties to the proceeding or action, to serve any process or paper issued by 
such justice, and any such person making such service shall return on 
such process or paper, in writing, the time and manner of service, and 
shall sign his name to such return, and be entitled to like fees for making 
such service, as a sheriff or constable, and shall endorse his fees for service 
thereon: Provided, It shall not be lawful for any justice to issue any pro- 
cess or papers to any person but a regularly qualified sheriff or constable, 
in any precinct where such officers reside, unless from sickness or some 
other cause said sheriff or constable is not able to serve the same.— Code 
of 1881, § 1718. 


S 1717. [1459.] Proof of service. Proof of service in either of the 
above cases shall be as follows: When made by a constable or sheriff his 
return signed by him and endorsed on the paper or procees. When made 
by any person other than such officer, then by the affidavit of the person 
making the service. —Code of 1881, § 1719. 


§ 1718. [1460.] Service by publication—Form. In case personal 
service cannot be had by reason of the absence of the defendant from the 
county in which the action is sought to be commenced, it shall be proper 
to publish the summons or notice with a brief statement of the object and 
prayer of the claim or complaint, in some weekly newspaper published in 
the county wherein the action is commenced; or 1f there be no paper pub- 
lished in such county, then in some newspaper published in the nearest 
adjoining county, which notice shall be published not less than once a 
week for three weeks prior to the time fixed for the hearing of the cause, 
which shall not be less than four weeks from the first publication of said 
notice. Said notice may be substantially as follows:— 


Territory of Washington, i 


You are hereby notified that. has filed a complaint (or claim as 
the case may be) against you in said court which will come on to be heard 
at my office in... in county, W. T., on the day of 


im y m e å å a Á a aå i 


aaa , A. D., 18 ____„ at the hour of________ o'clock __... M., and unless 
you appear and then answer, the same will be taken as confessed, and the 
demand of the plaintiff granted. The object and demand of said claim 
(or complaint as the case may be) is (here insert a brief statement). 
Complaint filed _,A.D. 18. S ŤñýűĚ , J. P. 


awe oe eee a Oe omy (Ey 


—Code of 1881, § 1720. 


§ 1719. [1461.] Proof of same. Proof of service, in case of publica- 
tion, shall be the afhdavit of the publisher, printer, foreman or principal 
clerk, showing the same.-~Code of 1881, § 1721. 
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$ 1720. [1462.] Written admission proof of service. The written 
admission of the defendant, his agent or attorney, indorsed upon any sum- 
mons, complaint and notice, or other paper, shall be — proof of 
service in any case.—Code of 1881, § 1722. 


§ 1721. [1463.] When jurisdiction acquired. The court shall be 
deemed to have obtained possession of the case from the time the com- 
plaint or claim is filed, after completion of service, whether by publication 
or otherwise, and shall have control of all subsequent proceedings. — Code 
of 1881, § 1723. 

$ 1722. [1464.] Docket of justice—Contents. Every justice of the 
peace shall keep a docket in a well-bound book, in which he shall enter:— 

1. The titles of all actions commenced before him. 

2. The object of the action or proceeding, and if a sum of money be 
claimed, the amount of the demand. 

3. The date of the notice and the time of its return; and if an order to 
arrest the defendant be made, the statement of the facts on which the or- 
der is issued. 

4. The time when the parties, or either of them, appear, or their non- 
appearance, if default be made. 

5. A brief statement of the nature of the plaintiff’s demand, and the 
amount claimed ; and if any set-off be pleaded, a similar statement of the 
set-off, and the amount estimated, and every motion, rule, order, and ex- 
ception with the decision of the court thereon. 

6. Every continuance, stating at whose request, and for what time. 

7. The demand for a trial by jury, when the same is made, and by whom 
made, the order for the jury, and the time appointed for the trial and re- 
turn of jury. 

8. The names of the jury who appear and are sworn; the names of 
witnesses sworn, and at whose request. 

9. The verdict of the jury, and when received ; and if the jury disagree 
and are discharged, the fact of such disagreement and discharge. 

10. The judgment of the court, and the time when rendered. 

11. The time of issuing execution, and the name of the officer to whom 
delivered, and an account of the debt and costs, and the fees due to each 
person separately. 

12. The fact of an appeal having been made and allowed, and the time 
when. 

13. Satisfaction of the judgment, and any money paid thereon, and the 
time when. 

14. And such other entries as may be material.—Code of 1881, § 1724. 


§ 1723. [1465.] Infant to sue by guardian or next friend. No 
action shall be commenced by an infant plaintiff except by his guardian, 
or until a next friend for such infant shall have been appointed. When- 
ever requested, the justice shall appoint some suitable person, who shall 
consent thereto in writing, to be named by such plaintiff, to act as his next 
friend in such action, who shall be responsible for the costs therein.—Code 
of 1881, § 1753. 

§ 1724. [1466.] Guardian ad litem for infant defendant. After ser- 
vice and return of process against an infant defendant, the action shall 
“not be further prosecuted, until a guardian for such infant shall have been 
appointed. Upon the request of such defendant, the justice shall 
appoint Some person who shall consent thereto in writing, to be guar- 
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dian of the defendant in defense of the action ; and if the defendant shall 
not appear on the return day of the process, or if he neglect or refuse to 
nominate such guardian, the justice may, at the request af the plaintiff, 
appoint some discreet person as such guardian. The consent of the guar- 
dian shall be filed with the justice ; and such guardian for the defendant 
shall not be liable for any costs in the action.—Code of 1881, § 1754. 


§ 1725. [1467.] One hour for appearance. ‘The parties shall be en- 
titled to one hour in which to make their appearance after the time men- 
tioned in the notice for appearance, but shall not be required to remain 
longer than that time, unless both parties appear; and the justice being 
present, is actually engaged in the trial of another action or proceeding; 
in such case he may postpone the time of appearance until the close of 
such trial.— Code of 1881, § 1755. 


McCoy v. Bell, 20, P. 595. 1 W. 504. 


§ 1726. [1468.] Change of venue—How made. If, previous to the 
commencement of any trial before a justice of the peace, the defendant, 
his attorney or agent, shall make and file with the justice an affidavit that 
the deponent believes that the defendant cannot have an impartial trial be- 
fore such justice, it shall be the duty of the justice to forthwith transmit all 
papers and documents belonging to the case to the next nearest justice of 
the peace in the same county, who is not of kin to either party, sick, ab- 
sent from the county, or interested in the result of the action either as coun- 
sel or otherwise. The justice to whom such papers and documents are so 
transmitted, shall proceed as if the suit had been instituted before him. 
Distance as contemplated in this section, shall mean to be by the nearest 
traveled route. The costs of such change of venue shall abide the result 
of the suit.—Code of 1881, § 1938. 


S 1727. [1469.] Penalty of false returns etc. If any officer, without 
showing good cause therefor, fail to execute any process to him delivered, 
and make due return thereof or make a false return, such officer, for every 
such offense, shall pay the party injured ten dollars, and all damage such 
party may have sustained by reason thereof, to be recovered in a civil ac- 
tion. — Code of 1881, § 1752. 


§ 1728. [1470.] Security for costs. Whenever the plaintiff is a non- 
resident of the county, the justice may require of him security for the costs 
before the commencement of the action.— Code of 1881, § 1725. 


CHAPTER CXXX. 
PLEADINGS IN CIVIL ACTIONS IN JUSTICES’ COURTS. 


ĝ 1729. Pleadings to be made onfappearance. g 1736. Allegations not denied deemed ad- 
2 1730. Of what pleadings consist. mitted. 
g 1731. May be oral or written. ¢ 1737. Indefinite a om may be amended. 
ĝ 1732. If oral, shall be entered in docket, if 4 1738. Variance immaterial, unless, 

written, filed. ¢ 1739. Amendments at any time. 
2 1733. Not sufficient knowledge to form a be- ¢1740. Set-off, how pleaded. 

lief deemed a denial. ĝ 1741. If title to land involved justice must 
21734. Written instruments, how pleaded. transfer to superior court. 


ĝ 1735. All pleadings to be verified. 
§ 1729. [1471. ] Pleadings to be made on appearance. The plead- 


ings in justice’s court shall take place upon the appearance of the parties, 
unless they shall have been previously filed or unless the justice shall, for 
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good cause shown, allow a longer time than the time of appearance. — 
Code of 1881, § 1756. 


§ 1730. [1472.] Of what pleadings consist. The pleadings in the 
a s court shall be :— 

. The complaint of the plaintiff, which shall state in a plain and direct 
manner the facts constituting the cause of action. 

2. The answer of the defendant, which may contain a denial of the 
complaint, or any part thereof ; and also a statement, in a plain and direct 
manner, of any facts constituting a defense. 

3. When the answer sets "p a set-off, by way of defense, the reply of 
the plaintiff.— Code of 1881, § 1757. 

B. B. Co., v. Strand, 23 P., 928; 1 W., 133. 


§ 1731. [1473.] May be oral or written. The pleadings shall be in 
writing, when the action is for one of the following causes : 
1. For a forcible or unlawful entry upon, or a forcible or unlawful deten- 
tion of lands, tenements or other possessions. 
2. To recover the occupancy or possession of a mining claim. In all 
other cases the pleadings may be oral or in writing.—Code of 1881, § 1758. 
NOTE: See § 10 and Const., Art. IV, § 6. 


§ 1732. [1474.] If oral, shall be entered in docket—If written, 
filed. When the pleadings are oral, the substance of them shall be en- 
tered by the justice in his docket. When in writing they shall be filed in 
his office and a reference shall be made to them in his docket. Pleadings 
shall not be required to be in any particular form, but shall be such as to 
enable a person of common understanding to know. what is intended.— 
Code of 1881, § 1759. 


S 1733. [1475.] Not sufficient knowledge to form a belief deemed 
a denial. A statement in an answer or reply, that the party has not suf- 
ficient knowledge or information, in respect to a particular allegation in the 
previous pleadings of the adverse party to form a belief, shall be deemed 
equivalent to a denial.—Code of 1881, § 1760. 


§ 1734. [1476.] Written instruments, how pleaded. When the 
cause of action, or set-off, arises upon an account or instrument for the 
payment of money only, it shall be sufficient for the party to deliver the 
account or instrument, or a copy thereof, to the court, and to state that 
there is due to him thereon, from the adverse party, a specified sum, which 
he claims to recover or set off. The court may, at the time of pleading, 
require that the original account, orinstrument, be exhibited to the inspec- 
tion of the adverse party, with liberty to copy the same; orif not so exhib- 
ited, may prohibit its being given in evidence.—Code of 1881, § 1761. 


§ 1735. [1477.] All pleadings to be verified. Every complaint, an- 
swer or reply shall be verified by the oath of the party pleading; or if he 
be not present, by the oath of his attorney or agent, to the effect that he 
believes it to be true. The verification shall be oral, or in writing, in con- 
formity with the pleading verified.—Code of 1881 § 1762. 


§ 1736. [1478.] Allegations not denied deemed admitted. Every 
material allegation in a complaint, or relating to a set-off in an answer, not 
denied by the pleading of the adverse party, shall, on the trial, be taken 
to be true, except that when a defendant, who has not been served with 
a copy of the complaint, fails to appear and answer, the plaintiff cannot 
recover without proving his case.—Code of 1881, § 1763. . 
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§ 1737. [1479.] Indefinite pleadings may beamended. Either party 
may object to a pleading by his adversary, or to any part thereof that it is 
not sufficiently explicit for him to understand it, or that it contains no 
cause of action or defense although it be taken as true. If the court deem 
the objection well founded, it shall order the pleading to be amended; and 
if the party refuse to amend, the defective pleadings shall be disregarded. 
—Code of 1881, § 1764. 


§ 1738. [1480.] Variance immaterial, unless. A variance between 
the proof on the trial, and the allegations in a pleading, shall be disre- 
garded as immaterial, unless the court be satisfied that the adverse party 
has been mislead to his prejudice thereby.—Code of 1881, § 1765. 


S 1739. [1481.] Amendments at any time. The pleadings may be 
amended at any time before the trial, or during the trial, or upon appeal, 
to supply any deficiency or omissions in the allegations or denials, neces- 
sary to support the action or defense, when by such amendment substan- 
tial justice will be promoted. If the amendment be made after the issue, 
and it be made to appear to the satisfaction of the court that a continuance 
is necessary to the adverse party in consequence of such amendment, a 
continuance shall be granted. The court may also, in its discretion, re- 
quire as a condition of an amendment, the payment of costs to the adverse 
party.-—Code of 1881, § 1766. 

State v. King Co., 29 P., 214; 3 W., 795. 


§ 1740. [1482.] Set-offs, how pleaded. To entitle a defendant to any 
set-off he may have against the plaintiff, he must allege the same in his 
answer ; and the statutes regulating set-offs in the district court shall in all 
respects be applicable to a set-off in a justice’s court, if the amount 
claimed to be set-off, after deducting the amount [ found ] due the plaintiff, 
be within the jurisdiction of the justice of the peace; judgment may, in 
like manner, be rendered by the justice, in favor of the defendant, for the 
balance found due the plaintiff.—Code of 1881, § 1767. 

NOTE: See §§ 671-678. 


§ 1741. [1483.] If title to land tesoira justice must transfer to 
superior court. If it appear on the trial of any cause before a jus- 
tice of the peace, from the evidence of either party, that the title to land 
‘is in question, which title shall be disputed by the other, the justice shall 
immediately make an entry thereof in his docket, and cease all further 
proceedings in the cause, and shall certify and return to the district court of 
the county, a transcript of all the entries made in his docket, relating to 
the cause, together with all the process and other papers relating to the 
action, in the same manner, and within the same time, as upon an appeal; 
and thereupon the parties shall file their pleadings, and the district court 
shall proceed in the cause to final judgment and execution, in the same 
manner ab if the said action had been originally commenced therein, and 
the cost shall abide the event of the suit.—Code of 1881, § 1868. 
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TITLE II. 


PROVISIONAL REMEDIES IN JUSTICES’ COURTS.* 


CHAPTER 131. Arrest and Bail. 
CHAPTER 132. Replevin. 
CHAPTER 133. Garnishments. 


CHAPTER CXXXI. 
ARREST AND BAIL. 


#1742, Arrest same as in superior court. ¢ 1746. Defendant not to be held more than 
@ 1743. Bond of plaintiff. | twenty-four hours. 
$ 1744. Warrant served by arresting defendant. ¢ 1747. Continuance granted if bond given. 


¢ 1745. Notice of arrest to be given plaintiff. | 
§ 1742. [1484.] Arrest same as in superior courts. A justice of the 
peace shall issue a warrant of arrest in all such cases within his jurisdic- 
tion, and for such causes, and upon such proof as is provided for an order 
for a warrant in the act regulating civil actions.—Code of 1881, Ñ 1746. 
See chapter 22, §§ 249-251. 


§ 1743. [1485.] Bond of plaintiff. Before issuing the warrant of ar- 
rest the justice shall require a bond on part of the plaintiff, with one or 
more sureties, to the effect that if the defendant recover judgment, the 
plaintiff will pay all costs that may be awarded to the defendant, and all 
damages which may be sustained by reason of the arrest, not exceeding 
the sum specified in the bond, which shall be at least one hundred dollars. 
—Code of 1881, § 1747. 


S 1744. [1486.] Warrant served by arresting defendant. The 
warrant shall be served by arresting the defendant and taking him before 
the justice of the peace who issued the same; but if such justice at the 
return thereof, be absent or unable to try the action, the officer shall im- 
mediately take the defendant to the nearest justice of the same county, 
who shall take cognizance of the action, and proceed thereon as if the 
warrant had been issued by himself.—Code of 1881, § 1748. 


§ 1745. [1487.] Notice of arrest to be given plaintiff. The officer 
making the arrest shall immediately give notice to the plaintiff, his agent or 
attorney, and indorse on the warrant the time of the arrest, and the time 
of serving notice on the plaintiff.—Code of 1881, § 1749. 


S 1746. [1488.] Defendant not to be held more than twenty-four 

ours. When a defendant 1s brought before a justice on a warrant he 
shall be detained in the custody of the officer until he shall be discharged 
according to law ; but in no case shall the defendant be detained longer 
than twenty-four hours from the time he shall be brought before the jus- 
tice, unless within that time the trial of the action shall be commenced, 
or unless it has been delayed at the instance of the defendant.—Code of 
1881, § 1750. 


§ 1747. [1489.] Continuance granted if bond given. If the de- 
fendant, on his appearance, demand a continuance, the same may be 


* For attachments see p. 63 and ? 345. 


~ 
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granted on condition that he remain in custody or execute and file with the 
justice a bond, with one or more sufficient sureties, to be approved by the 
justice, to the effect that he will render himself amenable to the process of 
the court; or that the sureties will pay to plaintiff the amount of any 
judgment which he may recover in the action. On filing such -bond, the 
justice shall order the defendant to be discharged from custody.—Code of 
1881, § 1751. 


CHAPTER CXXXII. 


REPLEVIN. 

21748. Plaintiff may have immediate delivery. ¢ 1754. Justification of sureties. 
¢1749. Plaintiff must make afidavit—Contents ĝ 1755. Building may be broken into by sheriff 

of. ¢ 1756. Sheriff to keep property. 
#1750. Order for delivery on receipt of bond. ¢ 1757. Proceedings when third party claims 
#1751. Bond and affidavit to be served. property. 
¢ 1752. Exception to sureties. g 1758. Officer to make return within five days. 
¢ 1753. Defendant may give bond to keep prop- 


erty. 

§ 1748. [1490.] Plaintiff may have immediate delivery.— The 
plaintiff i in an action to recover the possession of personal property, may, 
at the time of issuing such summons, or at any time before answer, claim 
the immediate delivery of such property as provided in this act.—Code of 
1881, § 1809. 


§ 1749. [1491.] Plaintiff must make affidavit—Contents of. When 
a delivery is claimed, an affidavit shall be [be] made by the plaintiff, or by 
some one in his behalf, showing :— 

1. That the plaintiff is the owner of the property claimed, (particularly 
describing it), or is lawfully entitled to the possession thereof, by virtue of 
-= a special property therein, the facts in respect to which shall be set forth. 

2. That the property is wrongfully detained by the defendant. 

3. The alleged cause of the detention thereof, according to his best 
knowledge, information and belief. 

4. That the same has not been taken for a tax, assessment or fine, pur- 
Suant to a statute, or seized under an execution or attachment against the 
property of the plaintiff, or if so seized, that itis by statute exempt from 
such seizure, and 

5. The actual value of the property. Code of 1881, § 1810. 


Š 1750. [1492.] Order for delivery, on receipt of bond. The justice 
shall thereupon, by an indorsement in writing upon the affidavit, order the 
sheriff, or any constable of the county, to take the same from the defendant 
P deliver it to the plaintiff upon receiving a proper bond.— Code of 1881, 

I8II. 


§ 1751. [1493.] Bond and affidavit to be served. Upon the receipt 
of the afhdavit and order with a bond, executed by two or more sufficient 
sureties, approved by the sheriff or constable, to the effect that they are 
bound in double the value of the property as stated in the affidavit, for the 
prosecution of the action, for the return of the property to the defendant, 
if return thereof be adjudged, and for the payment to him of such sum as 
may for any cause be recovered against the plaintiff, the sheriff or con- 
stable shall forthwith take the property described in the affidavit, if it be 
in the possession of the defendant or his agent, and retain it in his custody. 
He shall also without delay, serve on the defendant a copy of the afhdavit, 
order and bond, by delivering the same to him personally if he can be 
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found within the county, or to his agent from whose possession the prop- 
erty is taken, or if neither can be found in the county, by leaving them at 
the usual abode of either within the county, with some person of suitable 
age and discretion: or if neither have any known place of abode in the 
county, by putting them into the post-office, directed to the defendant 
at the post-office nearest him.— Code of 1881, § 1812. 


§ 1752. [1494.] Exception to sureties. The defendant may, within 
two days after the service of a copy of the affidavit, order and bond, give 
notice to the officer that he excepts to the sufficiency of the sureties. If he 
fail to do so, he shall be deemed to have waived all objection to them. 
When the defendant excepts, the sureties shall justify upon one day’s no- 
tice before the justice; and the officer shall be responsible for the sufh- 
ciency of the sureties, until the objection to them is either waived as above 
provided, or until they justify, or new sureties be substituted, and they 
justify. Ifthe defendant except to the sureties, he cannot reclaim the prop- 
erty as provided in the next section.—Code of 1881, § 1813. 


S 1753. [1495.] Defendant may give bond to keep property. At 
any time before the delivery of the property to the plaintiff, the defendant 
may, if he do not except to the sureties of the plaintiff, require the return 
thereof upon giving to the officer a bond executed by two or more suff- 
cient sureties, to the effect that they are bound in double the value of the 
property as stated in the affidavit of the plaintiff, for the delivery thereof 
to the plaintiff, 1f such delivery be adjudged, and for the payment to him 
of suchsum as may for any cause be recovered against the defendant. If 
a return of the property be not so required, within two days after the tak- 
ing and serving of notice to the defendant, it shall be delivered to the 
plaintiff, except as provided in this chapter.—Code of 1881, § 1814. 


S 1754. [1496.] Justification of sureties. The defendant’s sureties, 
upon one day’s notice to the plaintiff, or his attorney, shall justify before 
the justice, and upon such justification, the officer shall deliver the prop- 
erty to the defendant. The officer shall be responsible for the defendant’s 
sureties until they justify, or until the justification 1s complete, or ex- 
pressly waived, and may retain the property until that time; but if they, 
or others in their place, fail to justify at the time appointed, he shall de- 
liver the property to plaintiff.—Code of 1881, § 1815. 


S 1755. [1497.] Building may be broken into by sheriff. If the 
property, or any part thereof, be concealed in a building or inclosure, the 
officer shall publicly demand its delivery ; and if it be not delivered, he 
shall cause the building or inclosure to be broken open and take the prop- 
. erty into his possession.—Code of 1881, § 1816. 


S 1756. [1498.] Sheriff to keep property. When the officer shall 
have taken property, asin this chapter provided, he shall keep it in a 
secure place, and deliver to the party entitled thereto, upon receiving his 
lawful fees for taking, and his necessary expenses for keeping the same.— 
Code of 1881, § 1817. 


S 1757. [1499.] Proceedings when third party claims property. 
If the property taken be claimed by any other person than the defendant 
or his agent, and such person make afhdavit of his title thereto, or his 
right to the possession thereof, stating the ground of such title or right, 
and serve the same upon the officer before the delivery of the property to 
the plaintiff, the sheriff shall not be bound to keep the property or deliver 


Chap. CXXXIII GARNISHMENTS 379 


it to the plaintiff, unless the plaintiff, on demand of him or his agent, in- 
demnify the officer against such claim by a bond executed by two sufh- 
cient sureties accompanied by their afhdavits, that they are each worth 
double the value of the property, as specified in the afhdavit of the plain- 
tiff, over and above their debts and liabilities, exclusive of property ex- 
empt from execution, and freeholders or householders of the county ; and 
no claim to such property by any other person than the defendant or his 
agent shall be valid against the ofhcer, unless made as aforesaid, and not- 
withstanding such claim, when so made, he may retain the property a rea- 
sonable time to demand such indemnity.— Code of 1881, § 1818. 


§ 1758. [1500.] Officer to make return within five days. The off- 
cer shall return the order and afhdavit with his proceedings thereon, to 
the justice within five days after taking the property mentioned therein. — 
Code of 1881, § 1819. 


CHAPTER CXXXIII. 


GARNISHMENTS. 

¢ 1759. Garnishee may be summoned on affida- ĝ 1769. If plaintiff recovers, garnishee must 
vit. pay costs. 

¢ 1760. Form of summons. ¢ 1770. Judgment against garnishee on his 

ý 1761. Service of summons and return. failure to pay. 

é 1762. Copy of summons to be also served on 21771. No judgment against garnishee until 
defendant. against defendant. 

¢ 1763. Garnishee liable after service. ¢ 1772. Judgment agpinst garnishee on failure 

@ 1764. Service of summons begins action to appear or answer—Arrest of gar- 
against garnishee. nishee. 

@1765. Affidavit deemed complaint—Examina- ĝ 1773. Garnishee may appear and defend af- 
tion of garnishee, terwards. 

#1766. Trial of garnishee. | #1774. Judgment against garnishee a bar to 

¢ 1767. Defendant may defend for garnishee. defendant. 

¢ 1765. If plaintiff’s action fail garnishee re- 


covers costs. 


S 1759. [1501.] Garnishee may be summoned on affidavit. When- 
ever any action shall have been commenced by summons upon contract, 
express or implied, or notice and complaint in a justice’s court, if the 
plaintiff or some one in his behalf shall make and deliver to the officer 
having such summons or notice and complaint, an affidavit stating that 
the afhant has good reason to believe that some person (naming him) is 
indebted to the defendant, or has personal property in his possession or 
under his control belonging to the defendant ; or when there is more than 
one defendant, to any or either of them, not by law exempt from sale on 
execution, and demand that he shall summon such person as garnishee, 
such offcer shall summon such person in writing to appear before the 
justice on the return day of such summons or notice and complaint to an- 
swer touching his liability as garnishee.—Laws of 1887-8, p. 101, $ 1. 


§ 1760. [1502.] Form of summons. 
may be substantially as follows:— 


Territory of Washington, 
County ia 
The Territory of Washington to 
Whereas, a summons or notice and complaint has been issued by... 
a justice of the peace of said county, returnable on the 
A. D. 18 in favor of 


— a eo we @ e e m ‘M ‘Ma S æ æ n a e 


The summons to the garnishee 


oo © a e á" e =» 


-e üp ~ =e o ~ Be = a = 


l and against ssi. 
B. in his behalf) has made 


© — a m A u M u y ‘U È 


, defendant; and whereas, the plaintiff (or A. 
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oath that you have property in your possession or under your control be- 
longing to the defendant (or are indebted to him). Now, therefore, you 
are hereby summoned to be and appear before the said justice at his office 
in said county on the return day of said summons, (or notice and com- 
plaint) at o'clock in the —___—_—— noon of said day, then and there 


to answer under oath touching your liability as garnishee. 
Given under my hand this day of 18 


== ee eee eee i ae wee ew es Se ee ese | - SS -— e oe = m v oe # 


—Laws of 1887-8, p. 101, § 2. 


$ 1761. [1503.] Service of summons and return. The officer shall 
serve such summons on the garnishee personally and return the same with 
the affidavit to the justice at the same time that he shall make return of 
the service of the summons or notice and complaint, and state the day such 
summons was served on the garnishee.—Laws of 1887-8, p. 102, § 3. 


§ 1762. [1504.] Copy of summons to be also served on defendant. 
In all cases when a summons or notice is required to be served upon any 
person or corporation, to summon, notify or charge such person or corpor- 
ation as garnishee in any action pending before a justice of the peace, a 
copy of such summons or notice shall be served on the defendant within 
the time that such summons or notice is required to be served on such 
garnishee. If such defendant cannot be found within the jurisdiction of 
such justice of the peace, and shall have a known agent or attorney resid- 
ing therein, the summons or notice shall be served on such agent or attor- 
ney, or upon some suitable person over the age of sixteen years, at the 
dwelling-house or place of abode of the defendant.—Laws of 1887-8, p. 
102, § 4. 

§ 1763. [1505.] Garnishee liable after service. The garnishee, 
from the time of the service of such summons shall stand liable to the 
plaintiff to the amount of the personal property, money, credits and effects 
in his hands or under his control belonging to the defendant, and the 
amount of his own indebtedness to the defendant, then due or to become 
due and not by law exempt from sale on execution.—Laws of 1887-8, p. 
. 102, § 5. 


§ 1764. [1506.] Service of summons begins action against gar- 
nishee. The service of the garnishee summons shall be deemed the 
commencement of an action against such garnishee; and upon the re- 
turn of the constable that such summons has been duly served the justice 
shall enter an action in his docket in which the plaintiff in the original ac- 
tion shall be plaintiff and the garnishee defendant. Laws of 1887-8, p. 
102, § 6. 


_§ 1765. [1507.] Affidavit deemed complaint—Examination of gar- 
nishee. On the appearance of the garnishee before the justice, the afh- 
davit aforesaid shall be deemed a sufficient complaint in this action, and 
the justice shall forthwith proceed to examine the said garnishee and his 
witnesses, touching the matters alleged in the affidavit, and shall reduce 
the answers of said garnishee and his witnesses to writing and file the same 
with the papers in the case ; such examination may be adjourned by said 
garnishee as in case of adjournment in justice’s court in civil actions.— 
Laws of 1887-8, p. 103, § 7. 


S 1766. [1508.] Trial of garnishee. If the plaintiff shall not be sat- 
ished with the answers of the garnishee, or if either party shall desire a 


CXXXIII GARNISHMENTS 381 


trial, the justice shall enter the fact in his docket and the case shall be 
proceeded with and tried upon the issue formed by the affidavit and answer 
as in other actions commenced by summons, and if, upon trial of any such 
issue, property or effects shall be found in the hands of the garnishee, or 
it shall appear that such garnishee was indebted to the defendant, the jus- 
tice or jury shall assess the value thereof, and the garnishee may hold the 
same subject to the further order of the justice. —Laws of 1887-8, p. 103, § 8. 


$ 1767. [1509.] Defendant may defend for garnishee. ‘The defend- 
ant in the original action may appear and defend the proceedings against 
the garnishee upon the ground that the indebtedness of the garnishee, or 
any property held by him, is exempt from execution against such defend- 
ant, or for any other reason is not liable to garnishment, or upon any 
grounds upon which a garnishee might defend the same, and may partici- 
pate in the trial of any issue between the plaintiff and the garnishee, for 
the protection of his interests.—Laws of 1887-8, p. 103, § 9. 


§ 1768. [1510.] If plaintiff's action fail, garnishee recovers costs. 
Ifin the action instituted against the garnishee the plaintiff shall be non- 
suited or discontinue his action, or if upon the answer and trial of the issue 
between the plaintiff and garnishee no property or effects shall be found — 
in the hands of the garnishee, or nothing shall be found due from the gar- 
nishee to the defendant, or if in the action against the principal defendant 
the plaintiff shall be nonsuited or discontinue his action, or if on the trial 
in such action nothing shall be found due from the defendant to the plain- 
tiff,—then in each of these cases the garnishee shall recover costs against 
the plaintiff, and no such costs shall be paid by the defendant.—Laws of 
1887-8, p. 103, § 10. 


S$ 1769. [1511.] If plaintiff recover, garnishee ordered to pay, etc. 
If the plaintiff recover against the defendant in the original action, and 
the answer of the garnishee when no issue is made thereon, or the find- 
ing of the court or jury on an issue show that the garnishee at the time 
of the service of the summons had property in his possession belonging to 
the defendant, or that he was indebted to him, the justice shall enter an 
order in his docket requiring the garnishee, within ten days, to pay or de- 
liver to the justice such property or the amount of such indebtedness, or so 
much thereof as may be necessary to satisfy such judgment, with costs 
thereof, and the costs of the garnishee proceedings ; or if it appears from 
such answer or finding that the garnishee is to pay or deliver to the de- 
fendant any money or property in any other manner or at any other time 
than immediately, and at the time of service of the summons, the same 
belonging to the defendant, then the order of the justice shall be that such 
payment or delivery be so made to the justice for the benefit of the plain- 
tiff. If such garnishee shall pay such indebtedness, and deliver such 
property as directed by such order, the costs of the garnishee shall be paid 
out of the money or property received by the justice, unless the garnishee, 
upon an issue joined with him by the plaintiff, shall have been held liable 
in a greater amount of property or indebtedness than was disclosed in his 
answer, in which case he shall not have costs. And all property and 
effects, except money, delivered to the justice shall be by him ordered to 
3 sold on the execution against the defendant.—-Laws of 1887-8, p. 103, 

II. 

§ 1770. [1512.] Judgment against garnishee on his failure to pay. 
If the garnishee do not deliver over the property or pay the money so 
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found in his hands and belonging to the defendant, as provided in the 
preceding section, then judgment shall be given against him for the value 
of such property or money and costs of suit in the cause in which he is 
garnishee, and no such costs shall be paid by the defendant.—Laws 
of 1887-8, p. 104, § 12. 

$ 1771. [1513.] No judgment against garnishee until against de- 
. fendant. No final judgment shall be rendered against the garnishee un- 
til final judgment be rendered against the defendant in the orginal action ; 
but no judgment shall be rendered against a garnishee or any money be 
required to be delivered by him to the justice upon any liability arising 
out of a debt [due] [evidenced | by negotiable paper, unless such paper is 
delivered or the garnishee completely exonerated or indemnified from all 
liability thereon after he may _ satisfied the judgment.—Laws of 
1887-8, p. 104, § 13. 

§ 1772. [1514.] Judgment against garnishee on failure to appear 
or answer—Arrest of garnishee. When a garnishee shall fail to ap- 
pear, or appearing, shall fail to make full answers upon oath to the inter- 
rogatories.of the justice touching his habilities as garnishee, the justice 
shall enter such fact in his docket, and he shall be adjudged to be in- 
debted to the defendant ; and if judgment shall be rendered in favor of the 
plaintiff, against the defendant, judgment in favor of the plaintiff shall be 
entered against such garnishee for the amount of the judgment against 
the defendant, and for all costs in the garnishee proceedings, and no 
such costs shall be paid by the defendant; or on demand of the plaintiff 
he may issue a warrant to arrest the garnishee, which shall be served in 
the same manner as warrants issued by justices of the peace in civil ac- 
tions founded on tort, and the garnishee shall be held thereon until he 
shall make full and direct answers to such interrogatories; and the justice 
may continue the cause to some other day if necessary for further proceed- 
ings.—Laws of 1887-8, p. 104, § 14. 


§ 1773. [1515.] Garnishee may appear and defend afterward. if 
the garnishee shall have failed to appear at the proper time he may after- 
wards appear and answer at any time before final judgment against him, 
if he shall first pay all costs in the garnishee suit which have accrued up 
to that time, and when he shall so appear the justice shall cause the plain- 
tiff to be notified thereof, so that he may be present at the examination.— 
Laws of 1887-8, p. 105, § 15. 


§ 1774. [1516.] Judgment against garnishee a bar to defendant. 
In all actions brought by the defendant against the garnishee for the re- 
covery of any property, credits, money or effects delivered up or paid by 
order of any judgment rendered under this act, except costs rendered 
against the garnishee, such judgment may be pleaded in bar, and the 
same shall be conclusive between such parties.—Laws of 1887-8, p. 105, § 1. 
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TITLE IIL. 


 ) 


TRIALS, JUDGMENTS AND EXECUTIONS. 


CHAPTER 134. Trials in Civil Actions. 
CHAPTER 135. Judgments in Civil Actions. 
CHAPTER 136. Costs and Fees. 

CHAPTER 137. Executions. 

CHAPTER 138. Forms in Civil Actions. 


CHAPTER CXXXIV. 


TRIALS IN CIVIL ACTIONS. 
¢ 1775. Trial not exceeding sixty days after ¢ 1782. Challenges for cause. 


pleading. ¢ 1783. Swearing the jury. 
$1776. Trial by judge if jury waived. 8 1784. Verdict. 
g 1777. Jury trial—Six jurors—Fees. ¢ 1785. Justice may discharge jury on failure 
$ 1778. Trial on return of venire of jurors. to agree. 
ĝ 1779. Drawing the jury. ĝ 1786. If juror disobey summons, ten dollars 
ĝ 1780. Form of summons to jurors. fine. 


ĝ 1781. Challenges—Three peremptory. 


§ 1775. [1517.] Trial not exceeding sixty days after pleading. 
When the pleadings of the parties shall have taken place, the justice shall, 
upon the application of either party, if the defendant be not under arrest, 
and sufficient cause shown on oath, continue the case for any time not 
exceeding sixty days. Ifthe continuance be on account of absence of 
testimony, it shall be for such reasonable time as will enable the party to 
procure such testimony, and shall be at the cost of the party applying 
therefor, unless otherwise ordered by the justice; and in all respects shall 
be governed by the law applicable to continuance in the district court.— 
Code of 1881, § 1769. 

Nelson v. Campbell 24 P. 539. 1 W. 261. 
Parker v. Dacres I W. 195, 23 P. 415. 


$ 1776. [1518.] Trial by judgeif jury waived. Upon issue joined; 
if a jury trial be not demanded, the justice shall hear the evidence, and 
decide all questions of law and fact, and render judgment accordingly. 
—Code of 1881, § 1782. 


§ 1777. [1519.] Jury trial—Six jurors—Fees. After the appear- 
ance of the defendant, and before the justice shall proceed to inquire into 
the merits of the cause, either party may demand a jury to try the action, 
which jury shall be composed of six good and lawful men having the 
qualifications of jurors in the district court of the same county, unless the 
parties shall agree upon a less number; provided, thatthe party demand- 
ing the jury shall first pay to the justice the sum of six dollars, which 
Shall be paid over by the justice tc the jury before they are discharged, 
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and said amount shall be taxed as costs against the losing party.—Laws 
of 1887-8, p. 118, § 1. 

§ 1778. [1520.] Trial on return of jury. When a jury is demanded, 
the trial of the case must be adjourned until the time fixed for the return 
of the jury; if neither party desire an adjournment the time must be de- 
termined by the justice, and must be on the same day, or within the next 
two days. The jury must be immediately selected as herein provided.— 
Law's of 1887-8, p. 118, § 2. . 


$ 1779. [1521.] Drawing the jury. The justice shall write in a 
panel the names of eighteen persons, citizens of the county, from which 
the defendant, his agent or attorney, must strike one name; the plaintiff, 
his agent or attorney, one, and so on alternately until each party shall 
have stricken six names; and the remaining six names shall constitute 
the jury to try such case; and if either party neglect or refuse to aid in 
striking the jury as aforesaid, the justice shall strike the name in behalf 
of such party.—Laws of 1887-8, p. 119, $ 3. 


§ 1780. [1522.] Form of summons to jurors. The justice shall 
thereupon issue a summons for the jury, in which the following form shall 
be observed in substance :— 


The Territory of Washington, ) 


The United States of Sits to the Sheriff or Constable of said County ; 
You are hereby commanded to summon. ___. to appear before me, 
at my office in.________ precinct, said county, on the day of A. D., 


re ee ee S| = 


i at o o’clock in the ______'_noon, to serve as jurors in a case 
pending before me, then and there to be tried. And this they shall in no 
wise omit: And have you then and there this writ, with your doings 
thereon. | 


Given under my hand this, the day of . A. D. 


mD e pa y a e 


A B Justice of the Peace. 


> æ un -e mý i —— e e+e aa orv - 


Which summons shall be personally served upon the persons named, and 
the same shall be returned, with the names of the persons summoned, at 
the time appointed for the trial of the cause.—Laws of 1887-8, p. 119, § 4. 


S 1781. [1523.] Challenges—Three peremptory. Either party may 
challenge the jurors, but when there are several parties on either side, 
they shall join in a challenge before it can be made. The challenges shall 
be to individual jurors, and shall be peremptory or for cause. Each party 
shall be entitled to three peremptory challenges.—Code of 1881, § 1774. 


8 1782. [1524.] Challenges for cause. Challenges for cause may be 
taken on any ground that would be a good cause of challenge on the 
trial of an action in the district court. Challenges for cause shall be tried 
by the justice. —Code of 1881, § 1775. 

S 1783. [1525.] Swearing the jury. When the jury is selected, the 
justice shall administer to them an oath or affirmation well and truly to try 
the cause.—Code of 1881, § 1776. 

8 1784. [1526.] Verdict. When the jury have agreed on their ver- 
dict, they shall deliver the same to the justice, publicly, who shall enter it 
on his docket.—Code of 1881, § 1777. 

S 1785. [1527.] Justice may discharge jury on failure to agree. 
Whenever a justice shall be satisfied that a jury, sworn in any civil 
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cause before him, having been out a reasonable time, cannot agree on their 

verdict, he may discharge them and issue a new venire, unless the parties 

consent that the justice may render judgment on the evidence before 

pr or upon such other evidence as they — produce.—Code of 1881, 
1778. 


§ 1786. [1528.] If juror disobey summons, ten dollars fine. 
Every person who shall be duly summoned as a juror, and shall not ap- 
pear nor render a reasonable excuse for his default, shall be subject to a fine 
not exceeding ten dollars. a of 1881, § 1779. 


CHAPTER CXXXV. 


JUDGMENTS IN CIVIL ACTIONS. 
¢ 1787. Judgments of dismissal. #1791. Defendant given judgment. 
¢@ 1788. Judgment by default—How rendered. g 1792. Costs, how included in judgment. 
¢ 1789. Judgment on verdict. 
21790. Plaintiff must pay cost if tender exceed 
judgment. 

$ 1787. [1529.] Judgment of dismissal. Judgment that the action 
be dismissed, without prejudice to a new action, may be entered, with 
— in the following cases: 

When the plaintiff voluntarily dismisses the action before it is finally 
abadia, 

2. When he fails to appear in the time specified in the notice, upon con- 
tinuance, or within one bour thereafter. 

3. When it is objected at the trial, and appears by the evidence that 
the action is brought in the wrong county ; but if the objection be taken and 
overruled, it shall be cause only of reversal or appeal ; if not taken at the 
trial it shall be deemed waived, and shall not be cause of reversal.— Code 
of 1881, § 1780. 

Knoff v. Puget S’d C. Co., 24 P., 27; 1 W., 57. 


§ 1788. [1530.] Judgment by default—How rendered. When the 
defendant fails to appear and plead at the time specified in the notice, or 
within one hour thereafter, judgment shall be given as follows : 

1. When the defendant has been served with a true copy of the com- 
plaint, judgment shall be given without further evidence for the sum speci- 
fied therein. 

2. In other cases, the justice shall hear the evidence of the plaintiff, 
and render judgment for such sum only as shall appear by the evidence 
to be just, but in no case exceed the amount specified in the complaint.— 
Code of 1881, § 1781. 

McCoy v. Bell, 20 P., 595; 1 W., 504. 


§ 1789. [1531.] Judgment on verdict. Upon the verdict of the jury 
the justice shall immediately render judgment thereon. When the trial 
is by the justice, judgment shall be entered immediately after the close of 
the trial, if the defendant has been arrested and is still in custody ; in 
other cases it shall be entered within three “ after the close of the trial. 
—Code of 1881, § 1783. 


§ 1790. [1532.] Plaintiff must pay piii if tender exceeds judg- 
ment. If the defendant, at any time before the trial, offer in writing to 
allow judgment to be taken against him for a specified sum, the plaintiff 
may ai ii have judgment therefor, with costs then accrued ; but if 

9 
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he do not accept such offer before the trial, and fail to recover on the trial 
of the action, a sum greater than the offer, such plaintiff shall not recover 
any costs that may accrue after he shall have been notified of the offer of 
defendant, but such costs shall be adjudged against him, and if he recover, 
deducted from his recovery. But the offer and failure to accept it, shall 
not be given in evidence to affect the recovery, otherwise than as to costs, 

as above provided.—Code of 1881, § 1784. 


§ 1791. [1533.] Defendant given judgment on set-off oe 
plaintiff’s claim. When the set-off of the defendant proved shall ex- 
ceed the claim of the plaintiff, and such excess in amount exceed the 
jurisdiction of a justice of the peace, the court shall allow such amount 
as is necessary to cancel the plaintiff’s claim, and give the defendant a 
judgment for costs; but in such case, the court shall not render judgment 
for any further sum in favor of the defendant.—Code of 1881, § 1768. 


§ 1792. [1534.] Costs, how included in judgment. When the pre- 
vailing party is entitled to costs, by this act, the justices shall add their 
amount to the judgment; or in case of the failure of the plaintiff to re- 
cover, or in case of dismissal of the action, he shall enter up judgment in 
favor of the defendant for the amount of such costs.—Code of 1881, § 1785. 

Nore: See § 1796. 


CHAPTER CXXXVI. 


COSTS AND FEES IN JUSTICES’ COURTS. 


$1793. Fees of justice of the peace. ¢ 1796. Costs to be included in judgment—Five 
ĝ 1794. Fees where justice receives a salary. dollars attorney’s fee. 
ĝ 1795. No fees except as herein provided. 


§ 1793. Fees of justice of the peace. ‘The fees and compensation 
of justices of the peace shall be as follows, to-wit : 


For docketing each cause, to be charged but once...................-..... fo 25 
FOr 1sSutng DOUCE. ccccdinctw sees dapicnests. VENAS NORS Sie Bare Adis Aas a 25 
For issuing warrant in criminal cases..... 0.00.2... cece eens 50 
For taking recognizance of bail, including justification............. ore 75 
For committing to Jall, cseershesetesscsesntee 4 dowmaae ents eae taa wes 25 
For issuing subpoena, with any number of names.. ...................605- 25 
For entering judgment on trial, by confession or by default................ 25 
For each folio of certified copy ‘of proceeding of any kind before a justice 

of the peace, or of papers filed therein, including certificate............. IO 
For issüing Ally Writ- or VENITE oiadsa0s csr noe. kiritar ti tir AN Eki rade ees 25 
For taking affidavits or acknowledgments, each...............0.ce0e anna. 25 
For attending with clerk of county commissioners at the opening of polls, 

MEF GIG! 4. cen nake aes ceeuseed denen os den sdeumewan ee ee ee eee 3 00 
For filing each paper ina cause, other than exhibits............ .......... o5 
For approving a bond, including JUSUNCANON esre denor errora te seates 50 
For administering an oath, except in a judicial proceeding betore such 

justice Peep Ue eee Oa eae Ces ORR Ea eee Caw tae ota Dea a ee See 15 
For taking depositions, for each 101165 «6.0402 occa vee eee be wees eewed ween IO 
For solemnization of marriage and making return thereof................. 5 00 
For each continuance or adjournment granted by consent or on motion of 

either PAUL yc cuca rerin Sees ea cater wae bouton ebie ere eee 25 
For trial of each CAUSC sco cc eaccotas eo cwatiosauiaycawmcen ecere grave AIA A S I 0O 


—Laws of 1893, p. 143, $ I. 


§ 1794. Fees where justice receives a salary. In any civil action 
commenced before or transferred to a justice of the peace receiving a salary, 
the plaintiff may, at the time of such commencement or transfer, pay to 
such justice the sum of two dollars, which sum shall be all the fees and 
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charges which any party to such action shall be compelled to pay to such 
justice up to and including the rendition of judgment in such action, unless 
process in replevin, attachment or garnishment shall issue therein, in 
which case the party procuring such process may pay to such justice the 
sum of one dollar as full payment for the fees and charges of such justice 
incident to the proceedings under such process ; but in case said action is 
transferred from such justice before final judgment, such justice shall repay 
to any party making such payments any sum in excess of what said party 
would have been compelled to pay by section one [1793] hereof.—Laws of 
1893, P. 143, § 2. 


§ 1795. No fees except as herein provided. No justice of the peace 
in any civil action or proceeding shall be entitled to or receive any fees or 
compensations not provided for by this act.—Laws of 1893, p. 144, § 3. 


§ 1796. Costs included in judgments—Five dollars attorney's fee. 
When the prevailing party 1s entitled to recover costs in a civil action be- 
fore a justice of the peace, the justice shall add the amount thereof to the 
judgment ; in case of failure of plaintiff to recover or of dismissal of the 
action, the justice shall enter up judgment in favor of the defendant for the 
amount of his costs; and in case any party so entitled to costs is repre- 
sented in the action by an attorney, the justice shall include an attorney’s 
fee of five dollars as part of the costs.— Law's of 1893, p. 22, § 1. 

Nore: This section amends § 1792, [1785, Code of 1881.] 


CHAPTER CXXXVII. 
EXECUTIONS. 


. ĝ 1797. 
ý 1798. 
@ 1799. 
g 1500, 


¢ 1801, 


ĝ 1802, 


ô 1803. 


g 1804. 


Execution, how long stayed. 

Bond to stay execution. 

Form of bond. 

Execution against property, of princi- 
pal and bail. 

Surety entitled to judgment against de- 
fendant. | 

Justice to recall execution where judg- 
ment is stayed. 

Mutual judgments may be set off. 

Set-off of judgment rendered before an- 
other justice. 


ĝ 1810. 
$ 1811. 
ĝ 1812. 
0 1813. 
$ 1814. 
9 1815. 
@ 1816. 


@ 1817. 


Amount of debts and °*fees to be en- 
dorsed on execution. 

Execution may be renewed for thirty 
days. 

Notice of sale on execution. 

Sale on execution—Return. 

Officer selling must not buy. 

When execution may issue against the 
person. 

Garnishees may be summoned to sat- 
isfy judginent. 

Execution for costs against prevailing 


¢ 1805. Execution for Balance after set-off. party after execution returned. 

3 1806. No execution after five years. ¢ 1818. Proceedings when property is claimed 
¢ 1807. Succeeding justice may issue execution. by third party. 

# 1808. Execution by justice of another county g 1819. Claimant not precluded from other 


¢ 1809 


on transcript of judgment. 
Execution, form and contents. 


remedies. 


S 1797. [1535.] Execution, how long stayed. The execution upon 
a judgment by a justice of the peace may be stayed in the manner herein- 
after provided, upon reasonable notice to the opposite party, and for the 
following periods of time, to be calculated from the date of the judg- 
ment :— 

1. If the judgment be for any sum not exceeding twenty-five dollars, 
exclusive of costs, one month. 

2. If it be for more than twenty-five dollars, two months.—Code of 
1881, § 1786. 


$ 1798. [1536.] Bond to stay execution. To entitle any person to 
such stay of execution, some responsible person, to be approved by the 
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_ justice, and not being a party to the judgment, must, within five days 
after rendering of the judgment, enter into a bond, before the justice, to 
the adverse party, in a sufhcient sum to secure the payment of the 
judgment and costs, conditioned to be void. upon such payment, at the 
expiration of the stay.—Code of 1881, § 1787. 

§ 1799. [1537-] Form of bond. Such bond shall be signed by the 
person entering into the same, and may be in the following form :- 

Whereas, A B, has obtained a judgment before J P, one of the justices 


of the peace in and for____________. county, on the dayof sy 
18 , against C D, for... dollars ; now, therefore, I, E F, ac- 
knowledge myself bound to A Bin the sum of dollars ; this bond 
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Code of 1881, § 1788. 


§ 1800, [1538.] Execution against property of principal and bail. 
If at the expiration of the stay, the judgment be not paid, the execution 
shall issue against both the principal and bail. If the principal do not 
satisfy the execution, and the officer cannot find sufficient property belong- 
ing to him upon which to levy, he shall levy upon the property of the bail, 
and in his return shall state what amount of money, collected by him on 
the execution, was collected from the bail, and the time when the same was 
received.—Code of 1881, § 1789. 


§ 1801. [1539.] Surety entitled to en against defendant. 
After the return of such execution, the bail shall be entitled, on applica- 
tion to the justice, to have the judgment, or so much thereof as may have 
been colle¢ted from him in satisfaction of the execution, transferred to his 
use; and he may collect the same from the defendant by execution, to- 
gether with the interest at the rate of twelve per cent. per annum. — Code of 
1881, § 1790. 


$ 1802. [1540.] Justice to recall execution where judgment is 
stayed. If judgment be stayed in the manner above provided, after an 
-execution has been issued thereon, the justice shall revoke such execution, 
in the same manner, and with like effect as he is hereinafter directed to 
revoke an execution, after an appeal has been allowed ; and if the defend- 
ant have been committed, shall order him to be discharged from custody. 
— Code of 1881, § 1791. 


§ 1803. [1541.] Mutual judgments may be set-off. If there be mut- 
ual justice’s judgments between the same parties, upon which the time for 
appealing has elapsed on judgment, on the application of either party, and 
reasonable notice given to the adverse party, one may be set off against 
the other, by the justice before whom the judgment against which the set- 
off is proposed, may be.—Code of 1881, § 1792. 


§ 1804. [1542.] Set-off of judgment rendered before another jus- 
tice. If the judgment proposed as a set-off was rendered before another 
justice, the party proposing such set-off shall produce before such justice 
a transcript of such judgment, upon which there is a certificate of the jus- 
tice before whom such may be, that it is unsatisfied in whole or in part, 
and that there is no appeal, and that such transcript was obtained for the 
purpose of being set off against the judgment to which it was offered as a 
set-off. The justice granting such transcript shall make an entry thereof 
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on his docket, and all further proceedings on such judgment shall be 
stayed, unless such transcript be returned with the proper justice’s certifi- 
cate thereon, that it has not been allowed in set-off.—Code of 1881, § 1793. 


§ 1805. [1543.] Execution for balance after set-off. If any justice 
shall set off one judgment against another, he shall make an entry thereof 
on his docket, and execution shall issue only for the balance which may be 
due after such set-off. Ifa justice shall allow a transcript of a judgment 
rendered by another justice to be set off, he shall file such transcnpt among 
the papers relating to the judgment, in which it is allowed in set-off. If 
he shall refuse such transcript as a set-off, he shall so certify on the tran- 
script’ and return the same to the party who offered it.—Code of 1881, 
S 1794. , 

§ 1806. [1544.] No execution after five years. Execution for the 
enforcement of a judgment in a justice’s court, may be issued on the appli- 
cation ot the party entitled thereto, in the manner hereinbefore prescribed ; 
but after the lapse of five years from the date of the judgment, no execu- 
tion shall issue except by leave of the justice before whom such judgment 
may be, upon reasonable notice to the defendant.—Code of 1881, § 1795. 

NOTE: See § 30. 


S$ 1807. [1545.] Succeeding justice may issue execution. When 
any judgment shall have been rendered by any justice of the peace, and 
the same not be satisfied during his continuance in office, and the docket 
of such justice shall have been transferred to another justice, or to the 
successor of the justice rendering such judgment, the justice to whom the 
docket shall be delivered shall issue execution upon such unsatisfied judg- 
ment, in the same manner, and with like effect as if he himself had ren- 
dered the judgment.—Code of 1881, § 1796. 


§ 1808. [1546.] Execution by justice of another county on tran- 
script of judgment. If the defendant have not goods arid chattels in 
the county in which judgment was rendered, sufficient to satisfy the ex- 
ecution, the justice before whom such judgment may be, shall, at the re- 
quest of the party entitled, make out a certified transcript of the same, 
which may be delivered to a justice in any other county, who shall make 
an entry thereof in his docket, and issue execution thereon for the amount 
of the judgment, or such part as shall be unsatisfied, with costs as in 
other cases.—Code of 1881, § 1797. 


S 1809. [1547.] Execution, form and contents. The execution shall 
be directed (except when it is otherwise especially provided,) to the 
sheriff or any constable of the county where the justice resides; shall be 
dated on the day it is issued, and made returnable within thirty days from 
the date; and it shall be against the goods and chattels of the person 
against whom the same is issued.—Code of 1881, § 1798. 


§ 1810. [1548.] Amount of debt and fees to be endorsed on exe- 
cution. Before any execution shall be delivered, the justice shall state 
in his docket, and also on the back of the execution, the amount of the 
debt, or damages and costs, and of the fees due to each person separately, 
and the officer receiving such execution shall indorse the time of the re- 
ception of the same.—Code of 1881, § 1799. 


$ 1811. (1549.] Execution may be renewed for thirty days. If an 
execution be not satisfied, it may, at the request of the plaintiff, be re- 
newed from time to time by the justice who issues the same, or by the 
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justice to whom his docket is transferred, by an indorsement thereon to 
that effect, signed by him, and dated when the same shall be made. If 
any part of such execution has been satisfied the indorsement of renewal 
shall express the sum due on the execution. Every such indorsement 
shall renew the execution in full force in all respects for thirty days, and 
no longer; and an entry of such renewal shall be made in the docket of 
the justice.—Code of 1881, § 1800. 


§ 1812. [1550.] Notice of sale on execution. The officer, after tak- 
ing goods and chattels into his custody by virtue of an execution, shall, 
without delay, give public notice by at least three advertisements, put up 
at three public places in the county, of the time and place when and where 
they will be exposed for sale. Such notice shall describe the goods and 
chattels taken, and shall be put up at least ten days before the day of 
sale.—Code of 1881, § 1801. 


S 1813. [1551.] Sale on execution—Return. At the time and place 
so appointed, if the goods and chattels be present for inspection of bid- 
ders, the officer shall expose them to sale at public vendue to the highest 
bidder; he shall return the execution and have the money before the jus- 
tice at the time of making such return, ready to be paid over to the per- 
sons respectively entitled thereto.—Code of 1881, § 1802. 


§ 1814. [1552.] Officer selling must not buy. No officer shall di- 
rectly or indirectly purchase any goods or chattels at any sale made by 
him upon execution, and every such purchase shall be absolutely void. 
— Code of 1881, § 1803. 


§ 1815. [1553.] When execution may issue against the person. If 
the action be one in which the defendant might have been arrested upon 
a warrant, an execution against the person of such defendant may be is- 
sued after the return of an execution against his property unsatisfied in 
whole or in part. An execution against the person may likewise be is- 
sued after such return, where the defendant has been arrested upon a war- 
rant and not discharged according to law.—Code of 1881, § 1804. 


§ 1816. [1554.] Garnishees may be summoned to satisfy judgment. 
If there be no property found, or if the goods and chattels levied on be not 
sufficient to satisfy such execution, the officer shall, on demand of the 
plaintiff, summon in writing as garnishees, such persons as may be named 
to the plaintiff or his agent, to appear before the justice on the return day 
of the execution, to answer such interrogatories as may be put to them, 
touching their liabilities as garnishees, and the like proceedings shall be 
had thereon before the justice to final judgment as in the procedings by 
attachment.— Code of 1881, § 1805. 


§ 1817. [1555.] Execution for costs against the prevailing party 
after execution returned. Any justice of the peace may issue an ex- 
ecution against the prevailing party, to -collect fees and costs for which 
such party may be liable, after an execution has been first issued against 
the other party, and returned ‘‘ no property found.’’—Code of 1881, § 1806. 


§ 1818. [1556.] Proceedings when property claimed by third party. 
If any property levied on be claimed by any other person than the defend- 
ant in the execution, and the claimant make afhdavit of his title or right,- 
and serve the same upon the sheriff or constable, while the property is in 
his possession, said sheriff or constable shall not be bound to keep the 
property unless the plaintiff on demand indemnify him in the same man- 
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ner as provided in this act for cases where property held under attachment 
is claimed by persons not parties to the suit and when such claim is made, 
the sheriff or constable shall immediately file the claimant's afhdavit with 
the justice, and notify the plaintiff thereof, and unless the property be at 
once released, the justice shall set the case for trial upon the allegations 
of the claimant’s affidavit, and the case shall proceed and be determined 
in the same manner as provided in this act for cases where property held 
under attachment is claimed by persons not parties to the suit.—Code of 
1881, § 1807. 


§ 1819. [1557.] Claimant not precluded from other remedies. 
Nothing contained in the last section shall be so construed as to prevent 
the claimant of property levied on by execution from resorting to any 
legal remedy he may choose to pursue, instead of proceeding in the man- 
ner therein prescribed.—Code of 1881, § 1808. 


CHAPTER CXXXVIII. 
FORMS IN CIVIL ACTIONS.* 


4 1820. Equivalent forms may be used. 


§ 1820. [1558.] Equivalent forms may be used. The following or 
equivalent forms may be used by justices of the peace, in civil actions and 
proceedings under this chapter, to wit :— 


FORM OF WARRANT 
Territory of Washington, a 


ee E ee ey on ee ee 


To the Sheriff or any Constable of said County : 

In the name of the United States, you are hereby commanded to take 
the body of C D, if he be found in your county, and bring him forthwith 
before the undersigned, one of the justices of the peace in and for said 
county, at his ofhcein sss , to answer A B, in a civil action ; and you 
are hereby commanded to give notice thereof to the said plaintiff, or his 
agent or attorney ; and have you there and then this writ. 


Given under my hand this day of 
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J P, Justice of the Peace. 
FORM OF SUBPGNA. 


Territory of h aoii ) a? 
County of 
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In the name of the United States, you are hereby required to appear be- 
fore the undersigned, one of the justices of the peace in and for said county, 
onthe _— day of, I8 __ „at ___ o’clock in the — noon, 
at his offìce in _—s_—_—siy. , to give evidence in a certain cause, then and there 
to be tried, between A B, plaintiff and C D, defendant, on the part of (the 


plaintiff, or defendant as the case may be). 
Given under my hand this dayof..___, 18 __. 
J. P., Justice of the Peace. 
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*In these forms “State” should be substituted for ‘‘ Territory’ and ‘‘State of Washington” for 
“United States.” See laws of 1889-90, p. 94, $ 1. 
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FORM OF EXECUTION. 
Territory of Washington, a 
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To the Sheriff or any Constable of said County : 


Whereas, judgment against C D, for the sum of __.... dollars, and _____. 
dollars costs of suit, was recovered on the day of ss. , 18___, before 
the undersigned, one of the justices of the peace in and for said county, at 
the suit of A B. These are, therefore, in the name of the United States, 
to command you to levy on the goods and chattels of the said C D (except- 
ing such as the law exempts), and make sale thereof according to law, to 
the amount of said sum and costs upon this writ, and the same return to 
me in thirty days, to be rendered to the said A B, for his debt, interests 
and costs. 


Given under my hand this 
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J P, Justice of the Peace. 
FORM OF VENIRE FOR A JURY. 


Territory of Washington, ? - 
County. 


To the Sheriff or any Constable of said County : 


In the name of the United States, you are hereby commanded to sum- 
mon six good and lawful men of your county, to be and appear before the 
undersigned, one of the justices of the peace in and for said county, on the 

day of ,18_.., at. o'clock inthe noon of said 
day, at his offcein «ss , to make a jury for the trial of a civil action, 
between A B, plaintiff, and C D, defendant ; and have you then and there 
this writ. 

Given under my hand this _ 
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J P, Justice of the Peace. 
FORM OF EXECUTION AGAINST THE BODY. 


Territory of Washington, ? m 
County, i 


To the Sheriff or any Constable of said County. 
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IS ` before the ta e one of the justices of the peace in and 
for said county, at the suit of A B, and an execution against his property 
returned unsatisfied ; these are, therefore, in the name of the United States. 
to command you to take the body of the said C D, and him convey and. 
deliver to the keeper of the jail of said county, who is hereby commanded 
to receive and keep the said C D, in safe custody in prison, until the afore- 
said sum, and all legal expenses, be paid and satisfied, or until he be dis- 
charged therefrom by due course of law ; and of this writ make due re- 
turn within thirty days. 
Given under my hand this 
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JP, Justice of the Peace. 
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FORM OF EXECUTION AGAINST PRINCIPAL AND SURETY AFTER EXPIRA- 
TION OF STAY OF EXECUTION. 


Territory of Washington, l m 


County of ss 
To the Sheriff or any Constable of said County. 

Whereas, judgment against C D forthe sum of ss dollars, and for 
____....... dollars, costs of suit, was recovered on the... day of ee , 
I8 , before the undersigned, one of the justices of the peace in and 
for said county, at the suitof A B ; and whereasonthe day lof J.. 
I8 , E F became surety to pay said judgment and costs, in. 


month from the date of the judgment aforesaid, agreeably to law, in the 
payment of which the said C D and E F have failed ; these are, therefore, 
in the name, etc., (as in the common form). 


FORM OF ORDER IN REPLEVIN. 


Territory of Washington, ) < 
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To the Sheriff or any Constable of said County. 

In the name of the United States you are hereby commanded to take the 
personal property mentioned and described in the within affidavit, and de- 
liver the same to the plaintiff, upon receiving a proper undertaking, unless 
before such delivery, the defendant enter into a sufhcient undertaking for 
the delivery thereof to the plaintiff, if delivery be adjudged. 

Given under my hand this 
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J P, Justice of the Peace. 
FORM OF A WRIT OF ATTACHMENT. 


‘Territory of Washington, 


l ss. 
To the Sheriff or any Constable of said County. 

In the name of the United States you are hereby commanded to attach, 
and safely keep, the goods and chattels, moneys, effects and credits of 
C D (excepting such as the law exempts), or so much [ ¢hereof | as shall 
satisfy the sum of «sy dollars, with interest and cost of suit, in whose- 
soever hands or possession the same may be found in your county, and to 
provide that the goods and chattels so attached may be subject to further 
proceeding thereon as the law requires ; and of this writ make legal ser- 
vice and due return. 


Given under my hand this 
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J P, Justice of the Peace. 
FORM OF UNDERTAKING FOR ARREST. 


Whereas, an application has been made by A B, plaintiff, to J P, one of 
the justices of the peace in and for. county, for a warrant to ar- 
rest C D, defendant founded upon an affidavit of the said plaintiff setting 
forth that C D, (here state the cause for arrest) ;—Now, therefore, we, A B, 
plaintiff, and E F, acknowledge ourselves bound to C D, in the sum of 

..___dollars, to pay all costs that may be awarded to the said defend- 
ant, and all damages which he may sustain by reason of the arrest, not 
exceeding the sum of _ dollars. 


Dated this day of., 18... AB, EF. 
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FORM OF UNDERTAKING IN REPLEVIN. 


Whereas, A B, plaintiff, has commenced an action before J P, one of 
the justices of the peace in and for... county, against C D, defend- 
ant, for the recovery of certain personal property, mentioned and described 
in the afhdavit of the plaintiff, to wit : (here set forth the property claimed), 
—Now, therefore, we, A B, plaintiff, E F and G H, acknowledge our- 
selves bound unto C Din the sum of sy dollars, for the prosecution 
of the action for the return of the property to the defendant, if return thereof 
be adjudged, and for the payment to him of such sum as may for any 
cause be recovered against the plaintiff. 


Dated the AB, EF, GH. 


FORM OF UNDERTAKING IN ATTACHMENT. 


Whereas, an application has been made by A B, plaintiff, to J P, one 
of the justices of the peace in and for... county, for a writ of attach- 
ment against the personal property of C D, defendant;—Now therefore, 
we, A B, plaintiff, and E F, acknowledge ourselves bound to C D in the 
sum of dollars, that if the defendant recover judgment in this ac- 
tion, the plaintiff will pay all costs that may be awarded to the defendant, 
.and all damages which he may sustain by reason of the said attachment 
and not exceeding the sum of dollars. 


Dated the day of 
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A B, EF. 
FORM OF UNDERTAKING TO DISCHARGE ATTACHMENT. 


Whereas, a writ of attachment has been issued by J P, one of the jus- 
tices of the peace in and for county, against the personal property 
of C D, defendant, in an action in which A B is plaintiff; —Now, therefore, 
we, C D, defendant, E F and G H, acknowledge ourselves bound unto J 
K, constable, in the sum of ss < dollars, (double the value of the prop- 
erty), engaging to deliver the property attached, to wit: (here set forth a 
list of articles attached), or pay the value thereof to the sheriff or consta- 
ble to whom the execution upon a judgment obtained by plaintiff in the 
aforesaid action may be issued. 


Dated this day of 
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CD, EF, GH. 


FORM OF UNDERTAKING TO INDEMNIFY CONSTABLE ON CLAIM OF PROP- 
ERTY BY A THIRD PERSON. 


Whereas, L M, claims to be owner of and have the right to posses- 
sion of certain personal property, to wit: (here describe it) which has been 
taken by J K, constable in. ss county, upon an execution by J P, 
justice of the peace in and for the county of. , upon a judgment 
obtained by A B, plaintiff, against C D, defendant;—Now, therefore, we, 
` À B, plaintiff, E F and G H, acknowledge ourselves bound unto the said 
J K, constable, inthe sum of | dollars, to indemnify the said J K 
against such claim. . AB, EF. 
—Code of 1881, § 1885. 
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TITLE IV. 


CRIMINAL PROCEDURE IN JUSTICES’ COURTS. 


CHAPTER 139. Criminal Practice Generally. 

CHAPTER 140. Forms in Criminal Cases. 

CHAPTER I41. Proceedings to Prevent the Commission of Crimes. 
CHAPTER 142. Examination of Persons Charged with Crime. 
CHAPTER 143. Contempt Proceedings. 

CHAPTER 144. Proceedings Against Vagrants. 


L 


CHAPTER CXXXIX. 
CRIMINAL PRACTICE GENERALLY. 


¢ 1821. When justice shall issue warrant of 21826. Justice to summon injured person and 
arrest. others—Attachment. 
¢ 1822. Proceedings when offense committed 3 1827. No judgment without evidence. 
in view of justice. | 2 1828. Continuance may be granted as in civil 
¢@ 1823. Defendant or state may demand jury cases—costs. 
trial. 3 1829. Justice may commit defendant to jail— 
g 1824. Proceedings on verdict of guilty. One day for every three dollars. 
§ 1525. Defendant may plead guilty. ¢ 1830. Stay of execution—Proccdure. 


§ 1821. [1559.] When justice shall issue warrant of arrest. Any 
justice shall, on complaint on oath in writing before him, charging any 
person with the commission of any crime or misdemeanor, of which he 
has jurisdiction, issue a warrant for the arrest of such person, and cause 
him to be brought forthwith before him for trial.—Code of 1881, § 1888. 


§ 1822. [1560.] Proceedings when offense committed in view of 
justice. When any offense is committed in view of any justice he may, 
by verbal direction to any constable, or if no constable be present, to any 
citizen, cause such constable or citizen to arrest such offender, and keep 
him in custody for the space of one hour, unless such offender shall 
sooner be taken from such custody by virtue of a warrant issued on com- 
plaint on oath. But such person so arrested, shall not be confined in jail, 
nor put upon any trial, until arrested by virtue of such warrant. And on 
the return of any warrant issued by him, it shall be the duty of the jus- 
tice to docket the cause, and unless continuance be granted, forthwith to 
hear and determine the cause, and either acquit, convict and punish or 
hold to bail the offender, if the offense be bailable and prove to be one 
which should be tried in the district court, or in default of bail, commit 
him to jail, as the facts and law may justify.—Code of 1881, § 1889. 


§ 1823. [1561.] Defendant or state may demand jury trial. In all. 
trials for offenses within the jurisdiction of a justice of the peace, the de- 
fendant or the state may demand a jury, which shall consist of six, or a 
less number, agreed by the state and accused, to be impaneled and 
sworn as in Civil cases; or the trial may be by the justice. When the 
complaint is for a crime or misdemeanor in the exclusive jurisdiction of 
the superior court, the justice hears the case as a committing magistrate, 
and no jury shall be allowed.—Zaws of 1891, p. 18, $ 1. 


§ 1824. [1562.] Proceedings on verdict of guilty. Such justice or 
jury, if they find the prisoner guilty, shall assess his punishment; orif, in 
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their opinion, the punishment they are authorized to assess is not adequate 
to the offense, they may so find, and in such case the justice shall order 
such defendant to enter recognizance to appear in the superior court 
of the county, and shall also recognize the witnesses, and proceed as in 
proceedings by a committing magistrate.—Laws of 1891, p. 18, $ 2. 


S 1825. [1563.] Defendant may plead guilty. The defendant may 
plead guilty to any offense charged.—Code of 1881, § 1892. 


§ 1826. [1564.] Justice to summon injured person and others— 
Attachment. In all cases arising under this chapter, if the offense in- 
volve injury to a particular person who is within the county, it shall be 
the duty of the justice of the peace to summon the injured person, and 
all others whose testimony may be deemed material, as witnesses at the 
trial, and to enforce their attendance by attachment if necessary.—Laws 


of 1891, p. 18, § 3. 


§ 1827. [1565.] No judgment without evidence. No justice shall 
assess a fine or enter a judgment therein, until a witness or witnesses 
have been examined to state the circumstances of the transaction.—Laz's 
of 1891, p. 18, § 4. 


§ 1828. [1566.] Continuance may be granted as in civil cases— 
Costs. Continuance may be granted either on application of the defend- 
ant or the prosecuting witness, under the same rules as in civil cases; 
the cost of such continuance shall abide the event of the prosecu- 
tion in all cases, and the justice shall recognize the defendant and 
the witnesses to appear from time to time, in the same manner as is pro- 
vided in other criminal examinations before him.—Laws of 1891, p. 
19, § 5. : 

S 1829. [1567.] Justice may commit defendant to jail—One day 
for every three dollars. In all cases of conviction, unless otherwise 
provided in this chapter, the justice shall enter judgment for the fine and 
costs against the defendant, and may commit him to jail, to be placed at 
hard labor until the judgment is satisfied, or the payment thereof be 
secured, as provided by section [fourteen hundred and ninety-seven] [ ff- 
tecn hundred and sixty-eight | {1829], and further proceedings therein shall 
be had in like cases in the district court ; but the defendant shall not be 
imprisoned for a longer aggregate time than one day for every three dol- 
lars of the fine and costs; and a defendant who has been committed shall 
be discharged at any time upon the payment of such part of the fine and 
costs as remains unpaid, after deducting from the whole amount any pre- 
vious payment and three dollars for every day he has been imprisoned 
upon the commitment.—Laws of 1891, 19, § 6. 


S$ 1830. [1568.] Stay of execution—Procedure. Every defendant 
may stay the execution for the fine and costs for thirty days, by procuring 
sufficient sureties, to be approvedy the justice, to enter into recognizance 
before him for the payment of the fine and costs; the entry of such recog- 
nizance shall be made on the docket of the justice, and signed by the 
sureties, and shall have the same effect as a judgment, and if the same be 
not paid in thirty days, the justice shall proceed as in like cases in the dis- 
trict court.—Code of 1881, § 1897. , 
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CHAPTER CXL. 
FORMS IN CRIMINAL CASES. 


$ 1831. Forms in criminal actions—Equivalents sufficient. 
§ 1831. [1621.] Forms in criminal actions—Equivalents sufficient. 


The following or equivalent forms may be used by justices of the peace in 
criminal proceedings under this act :— 


FORM OF WARRANT 


The State of oe a 
County. 


To the Sheriff or any Constable of ail County : 


Whereas, A B has this day complained in writing under oath to the un- 
densigned, one of the justices of the peace in and for said county, that on 
the  _—_ss|" day of 18., at. L. in said county, (here insert 
the substance of the complaint, whatever it may be).—Therefore, in the 
name of the State of Washington, you are commanded forthwith to appre- 
hend the said C D, and bring him before me, to be dealt with according to 
law. 


Given Peny my hand this 
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J P, Justice of the Peace. 
FORM OF SEARCH-WARRANT. 


The State of Washington, l 5 
County. l 


To the Sheriff or any Constable of said Çounty : 


Whereas, A B has this day made complaint on oath to the undersigned, 
one of the justices of the peace in and for said county, that the following 
goods and chattels, to wit: (here describe them), the property of the said 
A B, have been within _—_—_— days past, or were on the. day of 
ee , by some person or persons unknown, stolen, taken and carried 
away out of the possession of the said A B, in the county aforesaid ; and 
also that the said A B verily believes that the said goods or a part thereof 
are concealed in or about the house of C D, in said county (describe the 
premises to be searched) ;—Therefore, in the name of the State of Wash- 
ington, you are commanded that, with the necessary and proper assistance, 
you enter into the said house (describe the premises to be searched), and 
then diligently search for the said goods and chattels; and if the same, 
or any part thereof, be found on such search, bring the same, and also 
the said C D forthwith before me, to be disposed of according to law. 


Given under my hand this. dayof. , 18 
J P, Justice of the Peace. 
FORM OF COMMITMENT WHERE JUSTICE ON THE TRIAL SHALL FIND THAT 
HE HAS NOT JURISDICTION IN THE CASE. 


The State of Washington, l a 
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ee County, 
To any Constable and the Keeper of the Jail of said County : 
Whereas, C D of. ____. etc., has been brought this day before the 


undersigned, one of the justices of the peace in and for said county, 
charged on the oath of A B with having, on the day of 
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I8 , in said county, committed the offense of, (here state the offense 
charged in the warrant), and in the progress of the trial of said charge, 
it appearing to the said justice that the said C D has been guilty of the 
offense of, (here state the new offense found on the trial,) committed at 
the time and place aforesaid ; and whereas the said C D has failed to give 
bail in the sum of dolłars, for his appearance to answer at the next 
term of the [district] [superior] court, as required by me; therefore, in 
the name of the State of Washington, etc., (as in the last form), to 
receive the said C D into your custody in the said jail, and him there 
safely keep until he be discharged by due course of law. 

Given under my hand this... _dayof. , 18. 


J P, Justice of the Peace. 
FORM OF WARRANT TO KEEP THE PEACE. 


The State of Washington, l ss 
O County, 


To the Sheriff or any Pa of said County: 

Whereas, A B has this day complained in writing .under oath, to the 
undersigned, one of the justices of the peace in and for said county, that 
he has just cause to fear and does fear that C D, late of said county, will, 
(here state the threatened injury or violence, as sworn to). Therefore, in 
the name of the State of Washington you are commanded to apprehend the 
said C D, and bring him forthwith before me, to show cause why he 
should not give surety to keep the peace and be of good behavior toward 
all the people of this state, and the said A B especially, and further to be 
dealt with according to law. 

Given under my hand this day of , 18 
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J P, Justice of the Peace. 
FORM OF COMMITMENT UPON SENTENCE. 
The State of Washington, l - 
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To any Constable and the Keeper of the County Jail of said County : 

Whereas, at a justice’s court held at my office in said county, for the 
trial of C D for the offense hereinafter stated, the said C D was convicted 
of having on the ______ day of. , in Said county, committed, 
(here state the offense) and upon conviction the said court did adjudge and 
determine that the said C D should be imprisoned in the county jail of said 
county, for. days; therefore, you, the constable are commanded, in 
the name of the State of Washington, forthwith to convey and deliver the 
said C D to the said keeper ; and you, the said keeper, are hereby com- 
manded to receive the said C D into your custody in said jail and him 
there safely keep until the expiration of said. days, or until he 
shall thence be discharged by due course of law. 

Dated this day of 
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J P, Justice of the Peace. 


FORM OF CERTIFICATE OF CONVICTION. 


The State of Washington, a 
County of 
At a justice's court held at my office in said county before me, one of 
the justices of the peace in and for said county for the trial of C D, for the 
offense hereinafter stated, the said C D was convicted of having on the 
, 18___, ia said county, committed, (here insert the 
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offense) and upon conviction, the said court did adjudge and determine 
that the said C D should pay a fine of... dollars, (or be imprisoned 


as the case may be, ) and the said fine has been paid to me. 
Given under my hand this day of |... »18 


J P, Justice of the Peace. 
FORM OF AN EXECUTION. 


The State of Washington, 
County of 
To the Sheriff or any Constable of said County: 

Whereas, at a justice’s court held at my office in said county for the trial 
of C. D. for the offense hereinafter stated, the said C. D. was convicted of 
having on the day of. ,18____., in said county, com- 
mitted, (here state the offense), and upon conviction the said court did 
adjudge and determine that the said C, D. should pay a fine of ss 
dollars, and sy dollars costs; and whereas, the said fine and costs 
have not been paid; _..._.. these are, therefore, in the name of the State of 
Washington, to command you to levy on the goods and chattels, etc. (as 
in execution in civil cases).—LZaws of 1891, p. 19, § 7. 
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CHAPTER CXLI. 
PROCEEDINGS TO PREVENT THE COMMISSION OF CRIME. 


¢ 1832. Complaint of threatened injury—Duty ĝ 1838. Costs how paid. 

of justice. g 1839. Defendant discharged on giving se- 
ĝ 1833. Witnesses’ testimony to be reduced to curity. 

writing. ĝ 1840. Recognizance transmitted and filed 
@ 1834. Magistrate to issue warrant if danger within ten days. 

apprehended. ¢ 1841. Recognizance without process in case of 
¢ 1835. Justice to require recognizance when threats or violence. 

danger apprehended. g 1842. Court may remit penalty on recog- 
¢ 1836. If defendant fail to give recognizance nizance. 

he shall be committed. ¢ 1843. Surety may surrender principal. 


$ 1837. When there is not just cause—costs. 


S 1832. [1570.] Complaint of threatened injury—Duty of justice. 
Whenever complaint shall be made to any such magistrate, that any per- 
son has threatened to commit an offense against the property or person of 
another, the magistrate shall examine the complaint, and any witness who 
may be produced on oath, and reduce such complaints to writing, and the 
same shall be subscribed by the complainant.—Code of 1881, § 1904. 


$ 1833. [1571.] Witnesses testimony to be reduced to writing. 
It shall be the duty of every magistrate examining a person charged with 
an offense, or with an intention to commit an offense, to examine all the 
witnesses he shall deem material, and reduce their testimony to writing, a 
copy of which, whether the accused is discharged, committed, or held to 
bail, or shall take an appeal, he shall transmit to the clerk of the court 
having jurisdiction of the offense.—Laws of 1891, p. 22. § 8. 


§ 1834. [1572.] Magistrate to issue warrant if danger appre- 
hended. If, upon the examination, it shall appear that there is just cause 
to fear that such offense may be committed, the magistrate shall issue a 
warrant under his hand, reciting the substance of the complaint and re- 
quiring the officer to whom it may be directed, forthwith to apprehend the 
person complained of and bring him before such magistrate or some other 
magistrate, or court having jurisdiction of the cause.—Code of 1881, § 1906. 
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§ 1835. [1573.] Justice to require recognizance when danger ap- 
prehended. The magistrate before whom any person is brought upon 
charge of having made threats as aforesaid, shall, as soon as may be, hear 
and examine the complaint. And if it shall appear that there is just cause 
to fear that any such offense will be committed by the party complained 
of he shall be required to enter into recognizance with sufficient sureties, 
in such sum as the magistrate shall direct, towards all the people of the 
territory, and especially towards the person requiring such security, for 
such term as the magistrate shall order, not exceeding one year, but he 
shall not be ordered to recognize for his appearance at the district court unless 
he is charged with some offense for which he ought to be held to answer 
at said court.—Code of 1881, § 1907. 


§ 1836. [1574.] If defendant fail to give recognizance he shall be 
committed. If the person so ordered to recognize, shall fail to enter into 
such recognizance, the magistrate ‘shall commit him to the county jail 
during the period for which he was required to give security, or until he 
shall so recognize, stating in the warrant the cause of commitment 
with the sum and time for which security was required.—Code of 1881, 
8 1908. 

$ 1837. [1575.] When there is not just cause—Costs. If, upon ex- 
amination, it shall appear that there is not just cause to fear that any such 
offense will be committed by the party complained of, he shall be forthwith 
discharged; and if the magistrate shall deem the complaint unfounded, 
frivolous or malicious, he may order the complainant to pay the costs of 
prosecution, who shall thereupon be answerable to the magistrate and the 
officer for their fees, as for his own debt.—Code of 1881, § 1909. 


§ 1838. [1576.] Costs how paid. When an order respecting the costs 
is made by the magistrate, they shall be allowed and paid in the same 
manner as costs before justices in criminal prosecutions; but in all cases 
where a person 1s required to give good security for the peace, or for his 
good behavior, the magistrate may further order that the costs of prosecu- 
tion, or any part thereof, shall be paid by such person, who shall stand 
committed until such costs are paid, or he is otherwise legally discharged. 
— Code of 1881, § 1910. 

§ 1839. [1577.] Defendant discharged on giving security. Any 
` person committed for not finding sureties or refusing to recognize as re- 
quired by the magistrate, may be discharged by any judge or justice of the 
peace, on giving such security as was required.—Code of 1881, § 1915. 


S 1840. [1578.] Recognizances transmitted and filed within ten 
days. Every recognizance taken pursuant to the foregoing provisions 
shall be transmitted to the superior court for the county within ten days, 
and shall be there filed of record by the clerk.—Zaws of 1891, p. 22, § 9. 


§ 1841. [1579.] Recognigzance without process in case of threats 
or violence. Every person who shall, in the presence of any magistrate, 
or before any judge of a court of record, make an affray, or threaten to kill 
or beat another, or to commit any violence or outrage against his person 
or property, and every person who, in the presence of such judge or mag- 
istrate, shall contend with hot and angry words, to the disturbance of the 
peace, may be ordered, without process or other proof, to recognize for 
keeping the peace or being of good behavior for a term not exceeding 
three months, and in case of refusal, may be committed as before directed. 
—Laws of 1891, p. 22, § 10. 


Chap. CXLII EXAMINATION OF PERSONS CHARGED WITH CRIME 401 


§ 1842. [1580.] Court may remit penalty on recognizance. When- 
ever upon a suit brought on any such recognizance, the penalty thereof 
shall be adjudged forfeited, the court may remit such portion of the pen- 
alty, on the petition of any defendant, as the circumstances of the case 
shall render just and reasonable. — Code of 1881, § 1918. 


§ 1843. [1581.] Surety may surrender principal. Any surety in 
recognizance to keep the peace, or for good behavior, or both, shall have 
the same authority and right to take and surrender his principal as if he 
had been bail for him in a civil cause, and upon such surrender, shall be 
discharged and exempt from all liability for any act of the principal, sub- 
sequent to such surrender, which would be a breach of the condition of 
the recognizance, and the person so surrendered may recognize anew, with 
sufficient sureties, before any justice of the peace, for the residue of the 
term, and thereupon shall be discharged.—Code of 1881, § 1919. 


CHAPTER CXLII. 
EXAMINATION OF PERSONS CHARGED WITH CRIME. 


#1844. Procedure when complaint made to 2 1855. Recognizance of witnesses to appear in 
magistrate. the superior court. 

# 1845. When defendant escapes sheriff may ¢ 1856. Witnesses may be required to give 
follow and re-arrest. sureties on recognizance. 

g 1846. Recognizance with or without exam- #1857. Recognizance of minor or married 
ination. women fifty dollars—Substitute. 

41847. Adjournment, etc., not to exceed ten ¢ 1858. Recognizance of witness — Commit- 
days. ment—Deposition. 

? 1848. Testimony to be written and signed, 41859. Justice to return certified copy of 

¢ 1849. Persons may be held to bail or com- | proceedings within ten days. 
mitted to answer information. ĝ 1860. If injured party acknowledge satisfac- 

21850. When no offense proved, etc.—Costs. tion defendant discharged. 

ĝ 1851. Proceedings when offense within jus- @ 1861. Default on recognizance to be recorded 
tice’s jurisdiction. and action commenced. 

¢ 1852. If required, bail must justify. @ 1862. Magistrate shall furnish abstract of 

41553. When defendant to be discharged on costs. 
bail—Condition of recognizance. 

41854. Magistrates may call others to assist 


them. 


$ 1844. [1582.] Procedure when complaint made to magistrate. 
Upon complaint being made to any justice of the peace, or judge of the 
district court, in open court, or in vacation, that a criminal offense has 
been committed, he shall examine on oath the complainant, and any wit- 
ness provided by him, and shall reduce the complaint to writing, and shall 
cause the same to be subscribed by the complainant, and if it shall appear 
that any offense has been committed of which the district court has ex- 
clusive jurisdiction, the magistrate shall issue a warrant reciting the sub- 
stance of the accusation, and requiring the officer to whom it shall be 
directed forthwith to take the person accused and bring him before the 
person issuing the warrant, unless he shall be absent or unable to attend 
thereto, then before some other magistrate of the county, to be dealt with 
according to law, and in the same warrant may require the officer to sum- 
mon such witnesses as shall be therein named, to appear and give evi- 
dence on the examination.—Code of 1881, § 1921. 

See Const. Art. 1, § 22. 


§ 1845. [1583.] When defendant escapes sheriff may follow and 
re-arrest. If any person against whom a warrant may be issued for an 
alleged offense, committed in any county, shall either before or after the 

26 
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issuing of such warrant, escape from, or be out of the county the sheriff or 
other officer to whom such warrant may be directed, may pursue and ap- 
prehend the party charged, in any county in this territory, and for that 
purpose may command aid, and exercise the same authority as in his own 
county.—Code of 1881, § 1922. 


§ 1846. [1584.] Recognizance with or without examination. The 
magistrate before whom such accused person shall be brought, when the 
offense is bailable, may, at the request of such person, with or without ex- 
amination, allow him to enter into recognizance with sufficient sureties, to 
be approved by the magistrate, conditioned for his appearance in the 
superior court having jurisdiction of the offense.—Laws of 1891, p. 22, § 11. 


§ 1847. [1585.] Adjournment etc. not to exceed ten days. If the 
defendant shall not enter into recognizance with sureties, the magistrate 
shall proceed to hear and examine the complaint, and may adjourn the 
examination from time to time, not exceeding in all ten days from the 
time such defendant shall have been brought before him, and in case of 
such adjournment, the magistrate may, if the offense be bailable take 
a recognizance with sufficient sureties for the appearance of the defendant 
at such further examination; and ifhe fail to enter into such recognizance, 
he shall be ordered into custody until the time appointed for such exami- 
nation.—Code of 1881, § 1924. 


§ 1848. [1586.] Testimony to be written and signed. The testi- 
mony of the witness examined, shall be reduced to writing by the magis- 
trate, or under his direction, when he shall think it necessary, and shall 
be signed by the witnesses.—Code of 1881, § 1933. 


§ 1849. [1587.] Persons may be held to bail or committed to an- 
swer information. Any person who may according to law be committed 
to jail, or become recognized, or held to bail with sureties for his appear- 
ance in court to answer to any indictment, may in like manner so be com- 
mitted to jail, or become recognized and held to bail for his appearance to 
answer any information or indictment, as the case may be.— Laws of 
1890, p. IOI, § 5. 

§ 1850. [1588.] When no offense proved, etc.—Costs. If it should 
appear upon the whole examination that no offense has been committed, 
or that there is not probable cause for charging the defendant with an 
offense, he shall be discharged, and if in the opinion of the magistrate, 
the complaint was malicious or without probable cause, and there was no 
reasonable ground therefor, the costs shall be taxed against the party 
making the complaint.—Code of 1881, § 1925. 

§ 1851. [1589.] Proceedings when offense within justice’s juris- 
diction. If it shall appear that an offense has been committed of 
which a justice of the peace has jurisdiction, and one which would be 
sufficiently punished by a fine not exceeding one hundred dollars, if the 
magistrate having the complaint is a justice of the peace, he shall cause 
the complaint to be ordered and proceed as in like cases before a justice of 
the peace ; or, if any other magistrate, he shall certify the papers, with a 
statement of the offense appearing to be proved, to the nearest justice of 
the peace, and shall by order, require the defendant and the witnesses to 
enter into recognizances with sufficient sureties to be approved by the mag- 
istrate, for their appearance before such justice at the time and place 
stated in the order ; and such justice shall proceed to the trial of the action 
as if originally commenced before him.—Laws of 1891, p. 23, § 12. 
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§ 1852. [1590.] If required, bail must justify. Bail shall, when re- 
quired, justify as in civil cases.—-Code of 1881, § 1169. 


§ 1853. [1591.] When defendant to be discharged on bail—Con- 
dition of recognizance. If it appear that a bailable offense has been 
committed, the magistrate shall order the defendant to enter into recog- 
nizance, with sufficient sureties, for his appearance in the superior court to 
answer the charge, and if he shall not doso, or the offense be not bailable, 
he shall commit him tojail. The justice of the peace who committed the 
person, or the judge of the superior court to which the party is held to 
answer, may admit to bail in the amount required and approve the sure- 
ties. The recognizance shall be conditioned in effect that the defendant 
will appear in the superior court to answer said charge whenever the same 
shall be prosecuted, and at all times, until discharged according to law, 
render himself amenable to the orders and process of the superior court, 
and, if convicted, render himself in execution of the judgment.—Laws of 
1891, P. 23, § 13. 

§ 1854. [1592.] Magistrates may call others to assist them. Any 
magistrate to whom complaint is made, or before whom any defendant is 
brought, may associate with himself one or more magistrates of the same 
county, and they may, together, execute the powers and duties before 
mentioned; but no fees shall be taxed for such associates.—Code of 1881, 
§ 1928. 

$ 1855. [1593-] Recognizance of witnesses to appear in the supe- 
rior court. Where the person arrested is held to bail, or committed to jail, 
or forfeits his recognizance, the magistrate shall recognize the witnesses 
for the prosecution to be and appear in the superior court to which the 
party is recognized, bailed, or committed, whenever their attendance shall 
be required.—Laws of 1891, P. 23, § 14. 


§ 1856. [1594.] Witness may be required to give sureties on 
recognizance. If the magistrate shall be satisfied that there is good cause 
to believe that any such witness will not perform the condition of his 
recognizance unless other security 1s given, such magistrate may order the 
witness to enter into recognizance with such sureties as may be deemed 
necessary for his appearance at court.—Code of 1881, § 1930. 


$ 1857. [1595.] Recognizance of minor or married woman, fifty 
dollars—Substitute. When any married woman or a minor is a mate- 
rial witness, any other person may be allowed to recognize for the appear- 
ance of such witness, or the magistrate may, in his discretion, take the 
recognizance of such married woman or minor in a sum not exceeding fifty 
dollars which shall be valid and binding in law, notwithstanding the 
disability of coverture or minority. — Code of 1881, § 1931. 


§ 1858. [1596.] Recognizance of witnesses—Oommitment—Deposi- 
tions. All witnesses required to recognize with or without sureties shall, 
if they refuse, be committed to the county jail by the magistrate, there to 
remain until they comply with such orders or be otherwise discharged 
according to law: Provided, That when the magistrate is satisfied that any 
witness required to recognize with sureties is unable to comply with such 
order, he shall immediately take the deposition of such witness and dis- 
charge him from custody. upon his own recognizance. The testimony of 
the witness shall be reduced to writing by a justice or some competent 
person under his direction, and he shall take only the exact words of the 
witness; the deposition, except the cross-examination, shall be in the 
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narrative form, and upon the cross-examination the questions and answers 
shall be taken in full. The defendant must be present in person when 
the deposition is taken, and shall have an opportunity to cross-examine 
the witnesses ; he may make any objections to the admission of any part 
of the testimony, and all objections shall be noted by the justice ; but the | 
justice shall not decide as to the admissibility of the evidence, but shall 
take all the testimony offered by the witness. The deposition must be 
carefully read to the witness, and any corrections he may desire to make 
thereto shall be made in presence of the defendant by adding the same 
to the deposition as first taken ; it must be signed by the witness, certified by 
the justice, and transmitted to the clerk of the superior court, in the same 
manner as depositions in civil actions. And if the witness is not present 
when required to testify in the case, either before the grand jury or upon 
the trial in the superior court, the deposition shall be submitted to the 
judge of such superior court, upon the objections noted by the justice, 
and such judge shall suppress so much of said deposition as he shall find 
to be inadmissible, and the remainder of the deposition may be read as 
evidence in the case, either before the grand jury or upon the trial in the 
court.—Laws of 1891, p. 24, § I5. 


S 1859. [1597.] Justice to return certified copy of proceeding 
within ten days. It shall be the duty of all magistrates within this 
state before whom any person or persons shall be committed or held to 
bail to answer to any crime, to return their proceedings, duly certified, 
including a copy of all recognizances taken by them, to the clerk of the 
superior court within ten days after the final hearing and commitment, or 
holding to bail, as aforesaid ; and any justice of the peace who shall fail 
or neglect to make such return shall not be entitled to receive any fees or 
costs in such case.—Laws of 1891, p. 25, § 16. 


§ 1860. [1598.] If injured party acknowledge satisfaction defend- 
ant discharged. When any person shall be committed to prison, or shall 
be under examination or recognizance to answer any charge for a mis- 
demeanor for which the party injured may have a remedy by civil action, 
except where the offense was committed upon a sheriff or other officer, jus- 
tice, or violently, or with intent to commit a felony, if the party injured 
shall appear before the magistrate who made the commitment or took the 
recognizance, or is conducting the examination, and acknowledge in writ- 
ing that he has received satisfaction for the injury, the magistrate may, 
in his discretion, on payment of all costs which may have accrued, discharge 
the recognizance, or supersede the commitment by an order under his 
hand, and may also discharge all recognizance and supersede the commit- 
ment of all witnesses in the case.— Code of 1881, § 1935. 


§ 1861. [1599.] Default on recognizance to be recorded, and action 
commenced. When any person under recognizance in any criminal pros- 
ecution, either to appear and answer before a justice, or to testify in any 
court, shall fail to perform the condition of any recognizance, his default 
shall be recorded ; and it shall be the duty of the presecuting attorney to 
proceed at once, by action against the person bound by recognizance, or 
such of them as he may elect.—Code of 1881, § 1936. 


§ 1862. [1600.] Magistrate shall furnish abstract of costs. In all 
cases where any magistrate shall order a defendant to recognize for his ap- 
pearance before a justice of the peace, or the district court, he shall forward 
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with the papers in the case, an abstract of the costs that have accrued in 
the case, and such costs shall be subject to the final determination of the 
case.—Code of 1881. § 1937. 


CHAPTER CXLIII. 
CONTEMPT PROCEEDINGS. 


3 1863. When justice may punish forcontempt. ¢ 1866. Proceedings when offender present. 

2? 1864. Punishment for contempt, fine or im- g 1867. Form of warrant for contempt. 
prisonment. ¢ 1868. Form of judgment. 

g 1865. Defense must be heard before warrant @ 1869. Warrant of commitment. 


issues. 

§ 1863. [1601.] When justice may punish for contempt. In the 
following cases, and no others, a justice of the peace may punish for con- 
tem pt:— 

1. Persons guilty of disorderly, contemptuous and insolent behavior 
towards such justice while engaged in the trial of a cause, or in rendering 
judgment, or in any judicial proceedings, which tend to interrupt such 
proceedings, or impair the respect due to his authority. 

2. Persons guilty of any breach of the peace, noise or disturbance, tend- 
ing to interrupt the official proceedings of such justice. 

3. Persons guilty of resistance or disobedience to any lawful order or 
process made or issued by him.— Code of 1881, § 1842. 


§ 1864. [1602.] Punishment for contempt—Fine or imprisonment. 
Punishment for contempt may be by fine, not exceeding twenty-five dol- 
lars, or by imprisonment in the county jail not exceeding two days, at the 
discretion of the justice, unless otherwise provided by statute.—Code of 
1881, § 1843. 


§ 1865. [1603.] Defense must be heard before warrant issues. No 
person shall be punished for a contempt before a justice of the peace until 
an opportunity shall have been given to him to be heard in his defense; 
and for that purpose the justice may issue his warrant to bring the offender 
before him.—Code of 1881, § 1844. 


§ 1866. [1604.] Summary proceedings when offender present. If 
the offender be present, he may be summarily arraigned by the justice, 
and proceeded against in the same manner as if a warrant had been pre- 
viously issued, and the offender arrested thereon.—Code of 1881, § 1845. 


§ 1867. [1605.] Form of warrant for contempt. The warrant for con- 
tempt may be in the following form :— 


Territory of Washington, 
SS. 
County 


To the Sheriff or any Constable of said County : 


In the name of the United States, you are hereby commanded to appre- 
hend A B, and bring him before J P, one of the justices of the peace of 
said county, at his office in said county, to show cause why he should not 
be convicted of a contempt alleged to have been committed on the 
day of , A. D. 18 __ , before the said justice, while engaged as a 
justice of the peace in a judicial proceeding. 

Dated this day of - 


J P, Justice of the Peace. 
— Code of 1881, § 1846. 
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§ 1868. [1606.] Form of judgment. Upon the conviction of any per- 
son for contempt, an entry thereof shall be made in the docket of such jus- 
tice, stating the particular circumstances of the offense, and the judgment 
rendered thereon, and may be in the following form :— 


Territory of Washington, } 
County. ad 

Whereas, on the ______ day of , A. D. 18___, while the undersigned, 
one of the justices of the peace for said county, was engaged in the trial of 
an action between C D, plaintiff, and E F, defendant, in said county, A 
B, of the said county, did interrupt the said proceedings and impair the 
respect due to the authority of the undersigned, by (here describe the cause 
particularly.) And whereas, the said A B was thereupon required by the 
undersigned to answer for the said contempt, and show cause why he 
should not be convicted thereof. And whereas, the said A B did not show 
cause against the said charge—be it therefore ordered that the said A B is 
adjudged to be guilty and is convicted of the contempt aforesaid, and is ad- 
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judged by the undersigned to pay a fine of dollars, (or to be im- 
prisoned, etc.). 

Dated this. | day of , A. D. 18__. 
—Code of 1881, § 1847. J P, Justice of the Peace. 


§ 1869. [1607.] Warrant of commitment for contempt. If any 
person convicted of a contempt be adjudged to be imprisoned, a warrant 
of commitment shall be issued by the justice. If he be adjudged to pay a 
fine, a process may be issued to collect the same ; and when so collected, it 
shall forthwith be paid by the justice into the county treasury.— Code of 


1881, § 1848. 


CHAPTER CXIHLIV. 
PROCEEDINGS AGAINST VAGRANTS. 


¢ 1870. Who are vagrants. ¢ 1877. New sureties may be required or va- 
3 1871. Complaint against vagrants—Proceed- grant be committed. 
ings. g 1878. Discharge on bond of good behavior. 
¢ 1872. Vagrant may be arrested without war- ĝ 1879. Trial in superior court— Defendant may 
rant. demand a jury. 
¢ 1873. Officer must keep vagrant till morning. ĝ 1880. Court may order imprisonment for six 
¢ 1874. Justice may require bond of vagrant. months. 
g 1875. Justice to file record—Commitmient. ¢ 1881. Court may order material to be fur- 
¢ 1876. Acts of vagrancy deemed breach of nished for labor. 
bond. 2 1882. One half of proceeds to vagrant. 


§ 1870. [1608.] Who are vagrants. The following persons are va- 
grants: All person[s] who tell fortunes, or who keep houses where lost and 
stolen goods may be found; all common prostitutes, and keepers of bawdy- 
houses or houses for the resort of prostitutes; all habitual drunkards, 
gamesters, or other disorderly persons; all persons wandering about and 
having no visible calling, or business to maintains themselves; all persons 
going about as collectors of alms for charitable institutions under any false, 
or fraudulent pretense; all persons playing or betting in any street or pub- 
lic or open place, at, or with any table or instrument of gaming at any 
game or pretended game of chance.—Code of 1881, § 1271. 


§ 1871. [1609.] Complaint against vagrants—Proceedings. Upon 


complaint made on oath to any justice of the peace against any person as 
being such vagrant within his local jurisdiction, as defined in the last pre- 


Chap. CXLIV PROCEEDINGS AGAINST VAGRANTS 407 


ceding section, he shall issue a warrant for the arrest of such person, and 
the complaint, warrant, arrest and examination shall be governed by the 
provisions of this code relating to the examination and commitment for 
trial of persons charged with offenses, so far as the same may be applica- 
ble.—Laws of 1891, p. 25, § 17. 


$ 1872. [1610.] Vagrant may be arrested without warrant. All 
peace-offhcers shall arrest any vagrant whom they may find at large, and 
take him before some justice of the peace, of the county, city, or town in 
which the arrest 1s made.—Code of 1881, § 1273. 


$ 1873. [1611.] Officer must keep vagrant till morning. If the 
arrests authorized in the last two sections, are made during the night, the 
ofhcer must keep the person arrested in confinement until the next morn- 
ing.—Code of 1881, § 1274. 


S 1874. [1612. Justice may require bond of vagrant. If it appear 
by the confession of such person, or by competent testimony, that such 
person is a vagrant, the justice of peace before whom he is brought, may 
require of such person bond, with sufficient surety, for good behavior 
for the term of three months thereafter.— Code of 1881, § 1275. 


§ 1875. [1613.] Justice to file record in superior court—Commit- 
ment. The justice shall make up, sign and file with the clerk of the 
district court of the county, a record of conviction of such person as a va- 
grant, specifying generally the nature and circumstances of the charge, 
and shall, in default of such security being given, by warrant under his 
hand, commit such vagrant to the county jail of the county, city, or town, 
as the case may be, until such security be found, or such vagrant be dis- 
charged, according to law.—Code of 1881, § 1276. 


S 1876. [1614.] Acts of vagrancy deemed breach of bond. The 
committing of any of the acts which constitute such person so bound a 
vagrant, shall be deemed a breach of the condition of such bond for good 
behavior. —Code of 1881, § 1277. 


$ 1877. [1615.] New sureties may be required, or vagrant be com- 
mitted. On a recovery upon any such bond, the court before which such 
recovery may be had, may, in its discretion, either require new sureties 
for good behavior, or may commit such vagrant to the county jail of the 
county for any time not exceeding six months.—Code of 1881, d 1278. 


$ 1878. [1616.] Discharge on bond of good behavior. Any person 
committed to jail for not finding sureties for good behavior may be dis- 
charged by any magistrate upon giving such sureties for good behavior as 
were originally required of such person.—Code of 1881, § 1279. 


$ 1879. [1617.] Trial in superior court—Defendant may demand 
a jury. The district court to which the papers are returned, shall, on 
demand of the defendant, impanel a jury to inquire into and determine 
the truth of the charge made against him; and the rules and regulations 
of law governing said court in the trials of misdemeanors shall be applica- 
ble to, and govern it in the trial herein contemplated. If no jury be de- 
manded, the district court may revise such conviction and discharge such 
vagrant from the bond, or confinement absolutely, or upon sureties for 
good behavior, in its discretion.— Code of 1881, §§ 1280-1281. 


§ 1880. [1618.] Gourt may order imprisonment for six months. 
Such district court may, in its discretion, order any such vagrant to be 
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kept in the county jail for any time not exceeding six months at hard 
labor.—Code of 1881, § 1282. 


§ 1881. [1619.] Court may order material to be furnished for 
labor—Expense, how paid. If there be no means in such jail for em- 
ploying offenders at hard labor, such court may direct the keeper thereof 
to furnish such employment as it shall specify tosuch vagrant as may be 
committed thereto, either by a justice or any court, and for that purpose 
to purchase any necessary raw materials, and implements, not exceeding 
such amount as the court shall prescribe, and to compel such persons to 
perform such work as shall be allotted to them. The expenses incurred 
in pursuance of such order shall be audited by the board of [county] com- 
missioners of the county, and paid out of the county treasury.—Code of 
1881, §$ 1283-1284. 


§ 1882. [1620.] One-half of proceeds to vagrant. One-half of the 
net [of ] proceeds of such labor shall be paid to the person earning the same, 
upon his discharge from imprisonment, and the other half shall be paid in- 
to the county treasury for the use of the county.—Code of 1881, § 1285. 


TITLE V. 


EVIDENCE, CERTIORARI AND APPEALS. 


CHAPTER 145. Witnesses and Depositions. 
CHAPTER 146. Certiorari. 
CHAPTER 147. Appeals from Justice Courts. 


CHAPTER CXLV. 
WITNESSES AND DEPOSITIONS. 


2 1883. Subpcena compels attendance of wit- ĝ 1891. When parties may be examined as wit- 
nesses within twenty miles. nesses, 

¢ 1884. How and by whom served. ¢ 1892, Either party may cause deposition to be 

¢ 1885. Attachment for witnesses. taken—When. 

ĝ 1886. Service of attachment. ¢ 1893. How taken and served. 

¢ 1887. Damages if witness neglect to appear. ¢ 1594. Depositions to be read if witness ab- 

ĝ 1888. Party to action may also be witness. sent, 

8 1859. Rebuttal by adverse testimony. ¢ 1895. Change of venue asin superior court. 


3 1890. If party refuse to testify, judgment 
may be taken against him. 

§ 1883. Subpena compels attendance of witnesses within twenty 
miles. A subpcena issued by a justice of the peace shall be valid to com- 
pel the attendance of a witness in the justice’s court, if such witness be 
within twenty miles of the place of trial.—Code of 1881, X 1869. 


§ 1884. How and by whom served. A subpcena may be served by 
any person above the age of, eighteen years, by reading it to the witness, 
or by delivering to him a copy at his usual place of abode.— Code of 1881, 
S 1870. 

$ 1885. Attachment for witnesses. Whenever it shall appear to the 
satisfaction of the justice, by proof made before him, that any person, 
duly subpcenaed to appear before him in an action, shall have failed, with- 
out a just cause, to attend as a witness, in conformity to such subpoena, 
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and the party in whose behalf such subpcena was issued, or his agent, 
shall make oath that the testimony of such witness is material, the justice 
shall have the power to issue an attachment to compel the attendance of 
such witness: Provided, That no attachment shall issue against a witness 
in any civil action, unless his fees for mileage and one day’s attendance have 
been tendered or paid in advance, if previously demanded by such witness 
from the person serving the subpcena.—Code of 1881, § 1871. 


§ 1886. Service of attachment. Every such attachment may be di- 
rected to any sheriff or constable of the county in which the justice resides, 
and shall be executed in the same manner asa warrant ; and the fees of the 
officer for issuing and serving the same shall be paid by the person against 
whom the same was issued, unless he show reasonable cause, to the satis- 
faction of the justice, for his omission to attend; in which case the party 
requiring such attachment shall pay all such costs. —Code of 1881 § 1872. 


§ 1887. Damages if witness neglect to appear. Every person sub- 
poenaed as aforesaid, and neglecting to appear, shall also be liable to the 
party in whose behalf he may have been subpcenaed, for all damages which 
such party may have sustained by reason of hisnon-appearance: Provided, 
That such witness had the fees allowed for mileage and one day’s attend- 
ance paid, or tendered him, in advance, if demanded by him at the time of 
the service.—Code of 1881, § 1873. 


§ 1888. Party to action may also be witness. A party to an action 
may be examined as a witness, at the instance of the adverse party, and 
for that purpose may be compelled in the same manner, and subject to the 
same rules of examination, as any other witness, to testify at the trial, or 
appear and have his deposition taken.—Code of 1881, 1874. 


§ 1889. Rebuttal by adverse testimony. The examination of a party 
thus taken, may be rebutted by adverse testimony.—Code of 1881, § 1875. 


S$ 1890. If party refuse to testify, judgment may be taken against 
him. Ifa party refuse to attend and testify at the trial, or give his depo- 
sition before trial, when required, his complaint, answer or reply, may be 
stricken out, and judgment taken against him.—Code of 1881, X 1876. 


§ 1891. When parties may be examined as witnesses. A party 
examined by an adverse party may be examined on his own behalf, in 
respect to any matter pertinent to the issue. Butif he testify to any new 
matter, not responsive to the inquines put to him by the adverse party, or 
necessary to qualify or explain his answer thereto, or to discharge, when 
his answer would charge himself, such adverse party may offer himself 
as a witness, and he shall be so received.—Code of 1881, § 1877. 


§ 1892. Either party may cause deposition to be taken—When. 
Either party, in an action depending before a justice of the peace, may 
cause the deposition of a witness therein to be taken, when such witness re- 
sides, or is about to go more than twenty miles from the place of trial, or is so 
=- sick, infirm or aged, as to make it probable that he will not- be able to 
attend at the trial.— Code of 1881, § 1878. 


§ 1893. How taken and served. The notice shall be served, and 
the deposition taken, certified, and returned, according to the law regulat- 
ing the taking of depositions to be read in the district court.—Code of 
1881, § 1879. 


w: 
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$ 1894. Deposition to be read if witness absent. The justice shall 
allow every deposition taken, certified and returned according to law, to 
be read on the trial of the cause in which it is taken, in all cases where the 
same testimony, if given verbally before him, could have been received ; 
but no such deposition shall be read on the trial, unless it appears to the 
justice, that the witness, whose deposition is so offered : 

1. Is dead, or resides more than twenty miles from the place of trial ; or, 

2. Is unable, or cannot safely attend before the justice, on account of 
sickness, age or other bodily infirmity. 

3. That he has gone more than twenty miles from the place of trial, 
without the consent or collusion of the party offering the deposition.— 


Code 


of 1881, § 1880. 


§ 1895. Change of venue as in superior court. Change of venue 
may be allowed for the same causes for which they are allowed in the dis- 
trict court.—Code of 1881, § 1881. 


g 1896. 
1597. 
g 1808. 
$ 1899. 
¢ 1900. 


$ 1896. [1621.] OCertiorari to superior 


CHAPTER CXLVI.. 


CERTIORARI. 
Certiorari to superior court. @ 1901. 
Application within twenty days. 
Clerk shall issue writ. $ 1902. 
Writ of certiorari stays proceedings. ¢ 1903. 
Duty of party serving writ. ê 1904. 


Power of superior court to compel re- 
turn. 

Hearing in superior court. 

Judgments and executions. 

Restitution ff judgment reversed. 


court. If any person shall 


conceive himself injured by error in any process, proceeding, judgment or 
order given by any justice of the peace within this territory, it shall be 
lawful for such person to remove such process, proceeding, judgment or 
order to the district court as hereinafter provided.—Code of 1881, § 1850. 


$ 1897. [1622.] Application within twenty days. Within twenty 
_ days after the rendition of the judgment, of if the error be committed 
” after judgment, then within twenty days after such error was committed, 


the party applying for such certiorari, his agent or attorney, shall file in 


the office of the clerk of the district court for the proper county, an afhda- 
vit, stating that in his belief there is reasonable cause for granting such 
certiorari, for error in such judgment or proceeding, (setting forth the 
ground of error alleged,) and that the application is made in good faith, 

‘and not for the purpose of delay, and further, shall execute a bond to the 
adverse party, with one or more sureties, to be approved by the clerk in 
double the amount of the judgment and costs rendered before the justice, 

-to the effect that the. party applying, will prosecute the writ of certiorari 


ve uns 1881, § 1850. 


S 1898. [1623.] Clerk shall issue writ. 
rovisions of the preceding section, the party applying shall be entitled to 


_+to final judgment, and will abide any order the court may make therein. 


K 


{Nw 


Upon complying with the 


such writ; which shall be issued by the clerk, as of course, and no appli- 
tion to the district court, or the judge thereof, shall be necessary in Gaa 
premises.— Code of 1881, g 1851. 


§ 1899. [1624.] Writ of certiorari stay proceedings. The writ of 
certiorart shall be served on the justice within ten days after it has been 
issued ; and if a bond be executed in pursuance of the last section, and a 
certificate of the clerk to that effect be served on the justice, all further 


Chap. CXLVII APPEALS FROM JUSTICES’ COURTS 411 


proceedings in law in such case shall ceas#; and if execution shall have 
issued on such judgment, the justice shall immediately recall the same.— 
Code of 1881, § 1852. 


§ 1900. [1625.] Duty of party serving writ. Upon the service of a 
writ of certiorari to reverse a judgment, it shall be the duty of the party 
serving the same, to deliver at the same time to the justice, a copy of the 
affidavit on which the certiorari was procured, and the justice shall make 
a special return as to all the facts contained in such afhdavit and of the 
proceedings in the case, and annex a copy thereof to the writ, and shall 
file the same with the clerk of the district court within ten days after the 
service of the writ, together with all the papers in the action; and he shall 
also certify the time when the writ was served upon him.—Code of 1881, 
S$ 1853. 

§ 19601. [1626.] Power of superior court to compel return. The 
district court shall have power to compel such justice to make or amend 
such return by rule, attachment or mandamus, as the case may require. 
Code of 1881, § 1854. 


§ 1902. [1627.] Hearing in superior court. When the writ of certi- 
orai and return shall be filed with the clerk, the case may be brought on 
for argument before the district court at any time thereafter, according to 
the statutes relating thereto.—Code of 1881, § 1855. 


§ 1903. [1628.] Judgments and executions. The district court 
shall, after hearing the case, give judgment as the right of the matter 
may appear, without regarding technical omissions, imperfections, or de- 
fects in the proceedings, before the justice which did not affect the merits 
and may afhrm or reverse the judgment in whole or in part, and issue ex- 
ecution as upon other .judgments rendered before said court.—Code of 
1881, § 1856. 

Taylor v. Ringer, 3 W. T., 539; 19 P., 147. 

§ 1904. [1629.] Restitution if judgment reversed. If a judgment 
rendered before a justice be collected, and afterwards be reversed by the 
court above, such court shall award restitution of the amount so collected, 
with interest from the time of collection, and execution may issue there- 
for.—Code of 1881, § 1857. 


CHAPTER CXLVII. 
APPEALS FROM JUSTICES’ COURTS. 


# 1905. Appeal to superior court. ĝ 1914. Appeal from judgment of conviction— 
ĝ 1906. How appeals are taken. Imprisonment or bond. 
ĝ 1907. Proceedings stayed after bond given. 21915. Appellant not required to advance fees 
¢ 1908, Person or property released on certifi- in criminal cases. 

3 cate of appeal. ¢ 1916. Witnesses to be recognized—Justice to 
ĝ 1909. Appellant must furnish transcript certify record. 

within ten days. 21917. Appeals from magistrate’s orders. 

2 1910. Issue tried in superior court. 1918. Proceedings in superior courts. 
Z 1911. Justice may be compelled to furnish 21919. Failure of appellant to prosecute ap- 

transcript. peal. 
21912. Appealnot dismissed for defective bond. 
ê 1913. When judgment to be against appel- 


lant and sureties. 


§ 1905. [1630.] Appeal to superior court. Any person considering 
himself aggrieved by any judgment or decision of a justice of the peace 
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in a civil action or proceeding may, in person or by his agent, appeal 
therefrom to the superior court of the same county where the judgment 
was rendered or the decision made.—Laws of 1891, p. 66, § 1. 


§ 1906. [1631.] How appeals are taken. Such appeal shall be taken 
by filing.a notice of appeal with the justice and serving a copy on the 
adverse party or his attorney, and unless such appeal be by a county, city 
er school district, filing a bond or undertaking, as herein provided, within 
twenty days after the judgment is rendered or the decision made. No 
appeal, except when such appeals are by a county, city or school district, 
shall be allowed in any case unless a bond or an undertaking shall be 
executed on the part of the appellant and filed with and approved by the 
justice, with one or more sureties, in the sum of one hundred dollars, to 
the effect that the appellant will pay all costs that may be awarded against 
him on the appeal; or if a stay of proceedings before the justice be 
claimed, except by a county, city or school district, a bond or undertak- 
ing, with two or more sureties to be approved by the justice, in a sum 
equal to twice the amount of the judgment and costs, to the effect that 
the appellant will pay such judgment, including costs, as may be rendered 
against him on the appeal.—Laws of 1891, p. 66, § 2. 


McKilmer v. Manchester, 1 W. T., 255. Mullen v. Mullen, 1 W, T., 192. 


§ 1907. [1632.] Proceedings stayed after bond given. Upon ap- 
peal being taken and a bond filed to stay all proceedings, the justice shall 
allow the same and make an entry of such allowance in his docket, and 
all further proceedings on the judgment before the justice shall thereupon 
be suspended ; and if in the mean time execution shall have been issued, the 
justice shall give the appellant a certificate that such appeal has been 
allowed.—Laz's of 1891, p. 67, § 3. 


§ 1908. [1633.] Person or property released on certificate of ap- 
peal. On such certificate being presented to the officer holding the ex- 
ecution, he shall forthwith release the property of the defendant that may 
have been taken on execution; and if the body of the defendant have 
been taken on execution, he shall be discharged from imprisonment.— 
Code of 1881, § 1862, 


e 


S$ 1909. [1634.] Appellant must furnish transcript within ten days. 
Within ten days after the appeal has been taken in a civil action or pro- 
ceeding, the appellant shall furnish the superior court with a transcript of 
all entries made in the justice’s docket relating to the case, together 
with all the process and other papers relating to the action, and file[a@] with 
the justice, which shall be certified by such justice to be correct ; and upon 
the filing of such transcript, the superior court shall become possessed of 
the cause, and shall proceed in the same manner, as near as may be, as in 
actions originally commenced in that court, except as herein otherwise 
provided.—Laws of 1891, p. 67, § 4. 

State v. Campbell, 32 p. 97. 

'$ 1910. [1635.] Issue tried in superior court. The issue before the 
justice shall be tried in the district court without other or new pleadings, 
unless otherwise directed by the court.—Code of 1881, § 1864. 

State ex rel. Bagley v. Super. Ct. King Co., 29 p. 213; 3 W., 705. Newberg v. 
Farmer, 1 W. T., 182. 


§ r911. [1636.] Justice may be compelled to furnish transcript. 
Upon an appeal being taken and allowed the superior court may, by rule 


Chap. CXLVII APPEALS FROM JUSTICES’ COURTS 413 


and attachment, compel the justice to make and deliver to the appellant 
a certified transcript of the proceedings, upon paying to such justice the 
fees allowed by law for making such transcript, and whenever the court is 
satisfied that the return of the justice 1s substantially erroneous or defective, 
it may, by rule and attachment, compel him to amend the same.— Laws 


of 1891, p. 67, $ 5. 


S 1912. [1637.] Appeal not dismissed for defective bond. No ap- 
peal allowed by ajustice shall be dismissed on account of the bond being de- 
fective, if the appellant will, before the motion is determined, execute and 
file in the district court such a bond as he should have executed at the 
time of taking the appeal, and pay all costs that shall have accrued by 
reason of such defect.—Code of 1881, § 1866. 


§ 1913. [1638.] When judgment to be against appellant and sure- 
ties. In all cases of appeal to the district court, if on the trial anew in 
such court, the judgment be against the appellant, in whole or in part, 
such judgment shall be rendered against him and his sureties in the bond 
for the appeal.—Code of 1881, § 1867. 


§ 1914. [1639.] Appeal from judgment of conviction—Imprison- 
ment, or bond. Every person convicted before a justice of the peace of 
any offense may appeal from the judgment, within ten days thereafter, to 
the superior court. The appeal shall be taken by orally giving notice 
thereof at the time the judgment is rendered, or by serving a wnitten no- 
tice thereof upon the justice at any time after the judgment, and within 
the time allowed for taking the appeal; when the notice is given orally, 
the justice shall enter the same in his docket. The appellant shall be 
committed te the jatl of the county until he shall recognize or give a bond 
to the state, in such reasonable sum, with such sureties as said justice may 
require, with condition to appear at the court appealed to, and there pros- 
ecute his appeal, and to abide the sentence of the court thereon, if not re- 
vised by a higher court.—Laws of 1891, p. 67, § 6. 


§ 1915. [1640.] Appellant not required to advance fees in crimi- 
nal cases—Failure to prosecute. The appellant in a criminal action 
shall not be required to advance any fees in claiming his appeal nor in 
prosecuting the same; but if convicted in the appellate court, or if sen- 
tenced for failing to prosecute his appeal, he may be required as a part of 
the sentence to pay the costs of the prosecution. If the appellant shall fail to 
enter and prosecute his appeal he shall be defaulted of his recognizance, 
if any was taken, and the superior court may award sentence against him 
for the offense whereof he was convicted in like manner as if he had been 
convicted thereof in that court ; and if be not then in custody process may 
be issued to bring him into court to receive sentence. —Laws of 1891, p. 
68, 5 7° 


§ 1916. [1641.] Witnesses to be recognized—justice to certify 
record. Upon an appeal being taken in a criminal action the justice shall 
require the witnesses to give recognizances for their appearance in the su- 
perior court, or, if they are not present indorse their names on the copy of pro- 
ceeding. He shall on such appeal make and certify a copy of the con- 
viction and other proceedings in the case, and transmit the same, together 
with the recognizance and an abstract bill of the costs, to the clerk of the 
court appealed to, who shall issue a subpcena for the witnesses, if they are 
not under recognizance.—Laws of 1891, p. 87, § 8. 
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§ 1917. [1642.] Appeals from magistrates’ orders. An appeal may 
be taken from the order of a magistrate requiring a person to give security 
to keep the peace or for good behavior. Such appeal shall be taken in the 
same manner and subject to the same conditions as appeals from justices’ 
courts in criminal actions, and the magistrate may require recognizances 
of the appellant and the witness as in appeals in such criminal actions.— 
Laws of 1891, p. 68, § 9. 


§ 1918. [1643.] Proceedings in superior court. The court before 
which such appeal is prosecuted, may affirm the order of the justice or dis- 
charge the appellant, or may require the appellant to enter into a new 
recognizance, with sufficient sureties, in such sum and for such time as the 
court shall think proper, and may also make such order in relation to the 
costs of prosecution as may be deemed just and reasonable.—Code of 1891, 
$ 1913. 

§ 1919. [1644.] Failure of appellant to prosecute appeal. If any 
party appealing from such order of a magistrate shall fail to prosecute his 
appeal his recognizance shall remain in full force and effect as to any 
breach of the condition, without an affırmance of the judgment or order 
of the magistrate, and also shall stand as security for costs which shall be 
ordered by the court appealed to be paid by the appellant. —Laws of 
1891, p. 68, § 10. 


PART V. 


CRIMINAL PROCEDURE. 


TITLE I. 


THE COMMENCEMENT OF ACTIONS. 


CHAPTER 148. Classification of Crimes. 

CHAPTER 149. Limitations of Criminal Actions. 
CHAPTER 150. Parties Charged with Public Offenses. 
CHAPTER I5I. Venue of Criminal Actions. 
CHAPTER 152. Form of Criminal Actions. 


CHAPTER CXLVIII. 
CLASSIFICATION OF CRIMES. 


ĝ 1920. Felonies and misdemeanors—Punish- ĝ 1922. Wilful neglect of public duty a misde- 
ment. meanor. 
#1921. Common law offenses. ? 1923. Prohibited act also a misdemeanor. 


§ 1920. [1184.] Felonies and misdemeanors—Punishment. Public 
offenses are divided into :—1. Felonies; and 2. Misdemeanors. A felony 
is punishable by death or imprisonment in the penitentiary. All other 
offenses are misdemeanors.—Code of 1881, § 781. , 


§ 1921. [1185.] Common law offenses. For all offenses at common 
law which are not hereinafter defined by statute, the offender may be tried 
in the superior courts of this state.—Laws of 1891, p. 46, § 1. 

Bradshaw v. Territory, 3 W. T., 265; 14 P., 594. 


§ 1922. [1186.] Wilful neglect of public-duty a misdemeanor. 
When any duty is or shall be enjoined by law upon any public officer, or 
upon any person holding any public trust or employment, every willful 
neglect to perform such duty, where no special provision has been made 
for the punishment of such delinquency, 1s a misdemeanor.—Code of 1881, 
S 783- 

$ 1923. [1187.] Prohibited act also a misdemeanor. When the 
performance of any act is prohibited by any statute, and no penalty for the 
violation of such statute is imposed, the doing of such act is a misde- 
meanor. —Code of 1881, § 784, 


CHAPTER CXLIX. 
LIMITATIONS OF CRIMINAL ACTIONS. 


¢ 1924. No limitation in case of murder—Periods for other offenses. 


R: 1924. [1188.] No limitation in case of murder—Periods for 
other offenses. Prosecution for the offenses of murder and arson, where 
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death ensues, may be commenced at any period after the commission of 
the offense; for offenses the punishment of which may be imprisonment in 
the penitentiary, within three years after their commission; and for all 
other offenses within one year after their commission: Provided, That any 
length of time during which the party charged was not usually and pub- 
licly resident within this state shall not be reckoned within the one and 
three years respectively: and further provided, that where an indictment 
has been found, or an information filed, within the time limited for the 
commencement of a criminal action, if the indictment or information be 
set aside, the time of limitation shall be computed from the setting aside 
of such indictment or information.—Zaws of 1891, p. 46, § 2. 


CHAPTER CL. 
PARTIES CHARGED WITH PUBLIC OFFENSES. 


2 1925. No distinction between accessary and ĝ 1927. Allpersons committing offenses may be 
principal. tried and punished. 
$1926. Who deemed accessary after fact. 


§ 1925. [1189.] No distinction between accessary and principal. 
No distinction shall exist between an accessary before the fact and a prin- 
cipal, or between principals in the first and second degree, and all persons 
concerned in the commission of an offense, whether they directly counsel 
the act constituting the offense, or counsel, aid and abet in its commission, 
though not present, shall hereafter be indicted, tried and punished as prin- 
cipals.—Code of 1881, § 956. 

State v. Jones, 28, P., 254; 3 W., 175. 


§ 1926. [1190.] Who deemed accessary after fact. Every person 
not standing in the relation of husband or wife, parent or grandparent, 
child or grandchild, brother or sister, by consanguinity or affinity to the 
offender, who, after the commission of any telony, shall harbor, conceal, 
or maintain, or assist any principal felon or accessary before the fact, or 
shall give the offender any other aid, knowing that he had committed a 
felony, or had been accessary thereto before the fact, with intent that he 
shall avoid or escape from detection, arrest, trial or punishment, shall be 
deemed accessary after the fact, and shall, on conviction thereof, be im- 
prisoned in the county jail not more than one year, or be fined in any 
sum not exceeding five hundred dollars.—Code of 1881, § 957. 

State v. Jones, 28 P., 254; 3 W., 175. 


$ 1927. [1191.] All persons stg a offenses may be tried and 
punished. Every person, whether an inhabitant of this state, or of any 
other state, territory, or country, may be tried and punished under the 
laws of this state for an offense committed by him therein, except when 
such offense is cognizable exclusively in the courts of the United States. 


—Lau's of 1891, P. 47, § 3. 


CHAPTER CLI. 
VENUE OF CRIMINAL ACTIONS. 


3 1928. Criminal actions tried where crime @ 1931. Venue isin either county when stolen 

committed. | property is taken to another county. 
¢ 1929. Venue in either county. ĝ 1932. Jurisdiction in case of death in either 
2 1930. When near county line venue in either county. 


county. 
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#1933. Venue of action for accessory after the ¢ 1936. Venue changed by court on consent of 
fact. parties. 

4 1934. Proof to obtain change of venue. $ 1937. When changeof venue ordered, defend- 

è 1935. Change of venue in court’s discretion— ant and witnesses may be recognized. 
Transcript. 


§ 1928. [1192.] Oriminal actions tried where crime committed. 
Except as otherwise specially provided by statute, all criminal actions 
shall be commenced and tned in the county where the offense was com- 
mitted.—Laws of 1891, P. 47, § 4. 


§ 1929. [1193.] Venue in either county. When a public offense has 
been committed partly in one county and partly in another, or the act or 
effects constituting or requisite to the consummation of the offense occur 
in two or more counties, the jurisdiction is in either county.—Code of 
1881, § 959. 

§ 1930. [1194.] When near boundary line venue in either county. 
Offenses committed on the boundary line of two counties, or within one 
hundred rods of the dividing line between them, may be alleged in the 
indictment or information to have been committed in either of them, and 
may be prosecuted and punished in either county.—Zaws of 1891, p. 
47, Š 5. 

§ 1931. [1195.] Venue is in either county when stolen property is 
taken to another county. When property taken in one county by burg- 
lary, robbery, larceny or embezzlement, has been brought into another 
county, the jurisdiction is in either county.—Code of 1881, § 961: 


$ 1932. [1196.] Jurisdiction in case of death in either county. If 
any mortal wound is given, or poison administered in one county, and 
death, by means thereof, ensue in another, the jurisdiction is in either.— 
Code of 1881, § 962. | 


§ 1933. [1197.] Venue of action for accessory after the fact. An 
accessory after the fact to a felony may be tried either in the county in 
which he shall have become an accessory, or in the county in which the 
felony shall have been committed.—Laws of 1891, p. 47, § 6. 


§ 1934. [1198.] Proof to obtain change of venue. The defendant 
may show to the court, by afhdavit, that he believes he cannot receive a 
fair trial in the county where the action is pending, owing to the preju- 
dice of the judge, or to excitement or prejudice against the defendant in 
the county or some part thereof, and may thereupon demand to be tried 
in another county. The application shall not be granted on the ground of 
excitement or prejudice other than prejudice of the judge, unless the aff- 
davit of the defendant be supported by other evidence, nor in any case un- 
less the judge is satisfied the ground upon which the application is made 
does exist.—Laws of 1891, P. 47, § 7. 

Edwards v. State, 26 P., 258; 2 W., 291. McAlister v. Territory, 1 W. T., 360. 


§ 1935. [1199.] Change of venue in court's discretion—Transcript. 
When the affidavit is founded on prejudice of the judge, the court may, 
in its discretion, grant a change of venue to some other county, or may 
continue the cause until such time as it can be tried by another judge in 
the same county; if the affidavit is founded upon excitement or prejudice 
in the county against the defendant, the court may, in its discretion, 
grant a change of venue to the most convenient county. The clerk must, 
upon the granting of a change of the place of trial, make a transcript of 
the iai- and order of court; and, having sealed up the same with 
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the original papers, deliver them to the sheriff, who must without delay, 
deposit them in the clerk’s office of the proper county and make his re- 
turn accordingly.—Laws of 1891, p. 47, § 8. 

Edwards v. State, 26 P., 258; 2 W., 291. 


§ 1936. [1200.] Venue changed by court on consent of parties. 
The court may at its discretion at any time order a change of venue or 
place of trial to any county or district in the territory, upon the written 
consent or agreement of the prosecuting attorney and the defendant.— 
Code of 1881, § 1075. 


§ 1937. [1201.] When change of venue ordered, defendant and 
witnesses may be recognized. When a change of venue is ordered, if 
the offense be bailable, the court shall recognize the defendant, and in all 
cases the witnesses, to appear at the court to which the change of venue 
was granted.—Laws of 1891, p. 48, § 9. 


CHAPTER CLII. 


FORMS OF CRIMINAL ACTIONS. 


g 1938 All existing forms abolished—Rules. é 1940. When prosecution by information. 
ĝ 1939. No person held to answer unless. 


§ 1938. [1202.] All existing forms abolished—Rules. Allthe forms 
of pleadings in criminal actions heretofore existing, are abolished ; and 
hereafter, the forms of pleading, and the rules by which the sufficiency 
of pleadings is to be dete[7]mined, are those prescribed herein.—Code of 
1881, § 1002. 


E v. Si 29 P. 984.—4 W. 104. Leonard v. Territory, 2 W. T. 381, 393, —7 
. 782. 

§ 1939. [1203.] No person held to answer unless. No person shall 
be held to answer in any court for an alleged crime-or offense, unless upon 
an information filed by the prosecuting attorney, or upon an indictment 
by a grand jury, except in cases of misdemeanor before a justice of the 
peace or before a court-martial..—Laws of 1891, p. 48, § 10. 


§ 1940. {[1204.] When prosecution by information. All public of- 
fenses may be prosecuted in the superior courts by information in the fol- 
lowing cases : 

1. Whenever any person is in custody or on bail on charge of felony or 
misdemeanor, and the court is in session and the grand jury is not in ses- 
sion or has been discharged. 

2. Whenever an indictment presented by a grand jury has been quashed, 
and the grand jury returning the same is not in session or has been dis- 
charged. 

3. When a cause has been appealed to the supreme court and reversed 
on account of any defect in the indictment. 

4. Whenever a public offense has been committed, and the party charged 
with the offense 1s not already under indictment therefor, and the court is 
in session and the grand jury is not in session or has been discharged. 

5. Whenever the court is in session, or not in session, and any person 
has been committed by any committing magistrate for any felony or mis- 
demeanor not within the exclusive jurisdiction of a justice’s peace court. 
—Laws of 1891, p. 214, § 1. Const., Art. 1, § 25. 

In re Humason, 46 Fed. 388. 
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TITLE IlI. 


INDICTMENTS, INFORMATIONS AND PROCEEDINGS 
THEREON. 


The Grand Jury. 

Finding and Presenting Indictments. 
Requisites of Indictments and Informations. 
Proceedings before Arraignment. 
Arraignment and Proceedings Thereon. 


CHAPTER 153. 
CHAPTER 154. 
CHAPTER I55. 
CHAPTER 156. 
CHAPTER 157. 


CHAPTER CLIII. 
THE GRAND JURY. 


21941. When challenge to panel of grand ? 1949. Duties of grand jury. 
jurors allowed. ĝ 1950. Grand juror must disclose knowledge 
§ 1942. Individual juror challenged, when. of public offense to his fellow jurors. 
¢ 1943. When panel discharged sheriff may g 1951. Complainant shall not act as juror or be 
summon others. present. 
¢ 1944. When juror discharged panel must be ĝ 1952. Duty of jury when indictment ignored. 
filled. é 1953. Special duties of grand jury to pris- 
#1945. Oath of grand jurors. oners, officers, etc. 
#1946. Foreman appointed by court — His ĝ 1954. Grand jury not bound to hear defend- 
power. ant. l 
ĝ 1947. Court to instruct grand jury upon legal ĝ 1955. Shall not disclose facts until after arrest. 
questions. ĝ 1956. Juror not to disclose votes or opinions. 
3 1948. Prosecuting attorney shall attend grand @ 1957. May be re-summoned after dismissal— 


jury. 


How number completed. 


§ 1941. [1205.] When challenge to panel of grand jurors allowed. 
Challenges to the panel of grand jurors shall be allowed to any person in 
custody or held to answer for an offense, when the clerk has not drawn 
from the jury-box the requisite number of ballots to constitute a grand 
jury, or when the drawing has not been done in the presence of the proper 
officers ; and such challenges shall be in writing and verified by affidavit 
and proved to the satisfaction of the court.—Laws of 1891, p. 48, § 11. 


Blanton v. State, 24 P., 439: 1 W., 265. 


§ 1942. [1206.] Individual juror challenged—When. Challenges 
to individual grand jurors may be made by such person for reason of want 
of qualification to sit as such juror; and when, in the opinion of the 
court, astate of mind exists in such juror, such as would render him un- 
able to act impartially and without prejudice.—Code of 1881, § 978. 

Clark v. Territory, 1 W. T., 68. Blanton v. State, 24 P., 439; 1 W., 265. 


§ 1943. [1207.] When panel discharged sheriff may summon 
others. If a challenge to the panel be allowed, the panel shall be dis- 
charged, and the court may order the sheriff to summon from the by- 
standers and the body of the county a sufficient number of persons to act 
as grand jurors.— Law's of 1891, p. 48, § 12. | 

Yelm Jim v. Territory, 1 W. T., 63. Clark v. Territory, 1 W. T., 68. 
§ 1944. [1208.] When juror discharged panel must be filled. If 


a challenge to an individual juror be allowed, he shall be discharged and 
the panel filled.—Code of 1881, § 980. | 
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§ 1945. [1209.] Oath of grand jurors. The following oath shall be | 
administered to the grand jury: ‘‘ You, as grand jurors for the body of the 
ee , do solemnly swear (or affirm) that you will diligently 
inquire into and true presentment make of all such matters and things 
as shall come to your knowledge, according to your charge ; the counsel 
of the state, your own counsel, and that of your fellows, you shall keep 
secret ; you shall present no person through envy, hatred, or malice ; nei- 
ther will you leave any person unpresented through fear, favor, affection, 
or reward or the hope thereof; but that you will present things truly as 
they come to your knowledge, according to the best of your understanding, 
and according to the lawsof thisstate. So help you God.—Laws of 1891, 
P. 48, § 13. 

§ 1946. [1210.] Foreman appointed by court—His powers. A fore- 
man of the grand jury shall be appointed by the court, who shall remove 
him and appoint another at any time, and such foreman shall have power 
to administer all oaths and afhrmations to witnesses who shall appear be- 
fore such grand jury, and the jury may appoint one of their number as 
clerk to keep a minute of tke proceedings. — Code of 1881, § 982. 


§ 1947. [1211.] Court to instruct grand jury upon legal questions. 
The grand jury shall be charged by the court as to the nature of their du- 
ties, and may at any reasonable time ask the advice of the court as to any 
legal questions upon which they may desire information.—Code of 1881, 
§ 983. 

§ 1948. [1212.] Prosecuting attorney shall attend grand jury. 
The prosecuting attorney shall attend on the grand jury for the purpose of 
examining witnesses and giving them such advice as they may ask.— 
Laws of 1891, P. 49, $ 14. 

$ 1949. [1213.] Duties of grand jury. The grand jury shall es 
into the cases of parties in custody or under bail charged with the commis- 
sion of offenses against the laws of the state, and duly returned by a com- 
mitting magistrate, or upon a complaint sworn to before an officer author- 
ized to administer oaths and presented by the prosecuting attorney or un- 
der the instructions of the court.—Laws of 1891, p. 49, § 15. 


§ 1950. [1214.] Grand juror must disclose knowledge of public 
offense to his fellow-jurors. If a member of a grand jury knows, or 
has reason to believe, that a public offense, triable within the county, has 
been committed, he must declare the same to his fellow-jurors, who mav 
thereupon investigate the same, if a majority so order.—Code of 1881, 
§ 986. 

§ 1951. [1215.] Complainant shall not act as juror or be present. 
No complainant who may institute a prosecution shall be competent to be 
present at the deliberations of a grand jury, or vote for the finding of an 
indictment.—Code of 1881, § 987. 

§ 1952. [1216.] Duty of jury when indictment ignored. Where a 
grand jury ignore a bill of indictment, they shall also find whether the 
prosecution is malicious and frivolous, and find whether the complainant 
or county shall pay the costs, which shall be returned with their proceed- 
ings into open court.-—Code of 1881, § 988. 

§ 1953. [1217.] Special duty of grand jury to prisoners, officers, 
etc. The grand jury shall especially inquire as to the offense of any per- 
son confined in prison on a criminal charge; into the condition and mis- 
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' management of the public prisons in the county; into the wilful miscon- 
duct in office of public officers, and shall in their discretion examine the 
public records of the county.—Code of 1881, § 989. 


§ 1954. [1218.] Grand jury not bound to hear defendant. The 
grand jury are not bound to hear evidence for the defendant; but it 1s 
their duty to weigh all the evidence submitted to them, and when they 
have reason to believe that other evidence within their reach will explain 
away the charge they should order such evidence to be produced, and for 
that purpose may cause process to issue for the witnesses.—Code of 1881, 


§ 990. 


§ 1955. [1219.] Shall not disclose facts until after arrest. No 
grand jury shall disclose the fact that an indictment for a felony has been 
found against any person not in custody or under recognizance until such 
person has been arrested.—Code of 1881, § 991. 


§ 1956. [1220.] Juror not to disclose votes or opinions. No grand 
(jury) [7707] shall be allowed to state or testify in any court in what 
manner he or any member of the jury, voted on any question before 
them, or what opinion was expressed by any juror in relation to such ques- 
tion, or what question was before them; and in charging the grand 
jury the court shall remind them of the provisions of this and the preced- 
ing sections.—Code of 1881, 8 992. 


§ 1957. [1221.] May be re-summoned after dismissal—How num- 
. ber completed. Whenever the grand jury shall have been dismissed at 
any term of the court for which they shall have been impaneled, before 
the final adjournment, they may be summoned to attend again at the 
same term, if necessary ; and if a full jury do not attend, the number may 
be completed from the by-standers.—Code of 1881, $ 993. 


CHAPTER CLIV. 
FINDING AND PRESENTING INDICTMENTS. 


¢ 1958. Twelve jurors necessary to find an in- 8 1963. When indictment found ‘not a true 
dictment—Indorsement. bill ''—Destruction of. 

21959. Namesof witnesses in indictment—De- ¢ 1964. Effect of finding ‘not a true bill.’’, 
fendant may demand copy. $ 1965. What isa presentment, 

2 1960. When indictment found at instance of $1966. Informations. ’ 
private prosecutor—Costs. ĝ 1967. Informations verified. 

#1961. Indictment becomes public record after ¢ 1968. Duty of prosecuting attorney. 
trial. 


¢ 1962. Disclosure of facts by any officer pun- 
ishable as contempt. 


$ 1958. [1222.] Twelve jurors necessary to find an indictment— 
Indorsement. An indictment cannot be found without the concurrence 
of at least twelve jurors, and when so found, it must be endorsed ‘‘a true 
bill ’’ and such endorsement signed by the foreman of the jury.—Code of 
1881, § 994. 


Watts v. Territory, 1 W. T. 409. Clark v. Territory, 1 W. T. 68. Blanton v. 
State, 24 P. 439.—1 W. 265. 


$ 1959. [1223.] Names of witnesses in indictment—Defendant 
may demand copy. When an indictment is found, the names of the wit- 
nesses examined before the grand jury must be inserted as the foot of the 
indictment or indorsed thereon, before it is presented to the court, and the 
clerk of the court must, within one day after demand made, furnish the 
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defendant or his counsel a copy thereof without charge, or permit the de- 
yori counsel, or clerk of such counsel, to take a copy.—Code of 1881, 

995- 

§ 1960. [1224.] When indictment found at instance of private 
prosecutor—Costs, When an indictment is found at the instance of a 
private prosecutor, the following must be added to the endorsement re- 
quired by the preceding section, ‘‘ Found at the instance of’’ (here state 
the name of the person,) and in such case, if the prosecution fails, the 
court trying the cause may award costs against the private prosecutor, if 
satisfied, from all circumstances, that the prosecution was malicious or 
without probable cause.— Code of 1881, § 996. 

In re Permstick, 29 P. 350—3 W. 672. 


§ 1961. [1225.] Indictment becomes public record, after trial. 
An indictment, when found by the grand jury, must be presented by their 
foreman, in their presence, to the court, and filed by the clerk, and remain 
in his office as a public record; but if the defendant has not been held to 
answer the charge, neither the indictment [or] [zor] any order or process 
in relation thereto, must be inspected by any person other than the judge 
. of the court or an officer thereof in the discharge of a duty concerning the 
same, until after the arrest of the defendant.—Code of 1881, § 997. 


§ 1962. [1226.] Secrecy as to indictment—Disclosure of facts by 
any officer, punishable as contempt. No grand juror or officer of the 
court must disclose any fact concerning such indictment while it is not 
subject to public inspection; and a violation of this section or the forego- 
ing section is punishable as a contempt.—Code of 1881, § 998. 


§ 1963. [1227.] When indictment found “not a true bill,’’—De- 
struction of. When a person has been held to answer a criminal charge, 
and the indictment in relation thereto is not found ‘‘a true bill,” it must 
be endorsed ‘‘ not a true bill,” which endorsement must be signed by the 
foreman, and presented to the court and filed with the clerk, and remain a 
public record; but in the case of an indictment not found ‘‘a true bill,” 
against a person not so held, the same, together with the minutes of the 
evidence in relation thereto, must be destroyed by the grand jury.—Code 
of 1881, § 999. 

1964. [1228.] Effect of finding “not a true bill.” When an in- 
dictment indorsed ‘‘ not a true bill” has been presented in court and filed, 
the effect thereof is to dismiss the charge; and the same cannot be again 
submitted to or inquired of by the grand jury, or made the cause of an 
information, unless the court so order.—Laws of 1891, p. 49, Ñ 16. 


§ 1965. [1229.] What isa presentment. A presentment is an in- 
formal statement of facts for the purpose of obtaining the advice of the 
court as to the law thereon. It is made by the foreman in the presence of 
the grand jury and with the concurrence of twelve of their number. A 
presentment is not to be filed in court or preserved beyond the sitting of 
the grand jury.—Laws of 1891, P. 49, § 17. 


$ 1966. [1230.] Informations. All informations shall be filed in the 
court having jurisdiction of the offense specified therein by the prosecut- 
ing attorney of the proper county as informant; he shall subscribe his 
name thereto and indorse thereon the names of the witnesses known to 
him at the time of filing the same, and at such time before the trial of any 
case as the court may by rule or otherwise prescribe, he shall endorse 
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thereon the names of such other witnesses as shall then be known to him ; 
and said court shall possess and may exercise the same powers and juris- 
diction to hear, try and determine all such prosecutions upon information, 
to issue writs and process, and do all other acts therein, as it possesses 
and may exercise in cases of like prosecutions upon indictments.—Laws 
of 1889-90, p. 101, § 2. 

Hammond v. State, 28 P., 334; 2 W., IJI. 

NoTEe: The following is section four of the act of 1890 on informations. The 


other sections of the act, except as here given, and in section 1849, have 
- been superseded by the law of 1891. See § 1940. 


That the provisions of the criminal code of the late territory, now in force in this 
state in relation to prosecutions, crimes and misdemeanors or indictments, and all 
other provisions of law applying to prosecutions upon indictments, to writs and 
process therein, and the issuing and service thereof, to motions, pleadings, trials and 
punishment, or the execution of any sentence, and to all other proceedings in cases 
of indictment, whether in the court of original or appellate jurisdiction, shall in the 
same manner and to the same extent, as near as may be, apply to information and 
all prosecutions and proceedings thereon.—Laws of 1889-90, p. IOI, § 4. 


$ 1967. [1231.] Informations verified. All informations shall be 
verified by the oath of the prosecuting attorney, complainant or some 
other person.—Laws of 1891, p. 49, § 18. 

` Hammond v. State, 28 P., 334; 3 W., 171. 


§ 1968. [1232.] Duty of prosecuting attorney. It shall be the duty 
of the prosecuting attorney of the proper county to inquire into and make 
full examination of all the facts and circumstances connected with any 
case of preliminary examination, as provided by law, touching the com- 
mission of any offense wherein the offender shall be committed to jail, or 
become recognized or held to bail; and if the prosecuting attorney shall 
determine in any such case that an information ought not to be filed, he 
shall make, describe and file with the clerk of the court a statement in 
writing containing his reasons, in fact and in law, for not filing an informa- 
tion in such case, and that such statement shall be filed at and during the 
session of court at which the offender shall be held for his appearance : Pro- 
vided, Thatin such case such court may examine such statement, together 
with the evidence filed in the case, and if upon such examination the 
court shall not be satisfied with such statement, the prosecuting attorney 
shall be directed by the court to file the proper informaticn and bring the 
case to trial.— Law's of 1889-90, p. 102, § 6. 


A 


CHAPTER CLV. 
REQUISITES OF INDICTMENTS AND INFORMATIONS. 


¢ 1969. First pleading on part of state is the $ 1977. Animals described by common name 
indictment. of their class. 

? 1970. Indictment orinformation—Contents of. ¢ 1978. Words and phrases given legal mean- 

¢ 1971. Form of indictment. ings. 

¢ 1972. Indictment or information to be direct 41979. Language of statute need not be strictly 
and certain. pursued in indictment. 

f 1973. True name of defendant used when ¢ 1980. Indictment is sufficientif essentials can 
known. be understood. 

g 1974. But one crime to be charged and one ¢ 1981. Indictment not to be affected by defects. 
form used. $ 1982. Presumptions nor matters of judicial 

$ 1975. Indictment need not state precise time notice need not be stated. 
when crime was committed. g 1983. Pleading, judgment, etc., how stated. 

f 1976. When erroneous allegation is imma- # 1984. Private statute how pleaded. 


terial. 
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2 1985. Indictment for libel—Facts to be estab- @ 1989. Stolen money, bank notes, etc., need 


lished at trial. not be specifically described. 
3 1986. Mis-description of destroyed instru- ĝ 1990. Charges of lewd or obscene literature 
mentin forgery cases. i are sufficient when. 
3 1987. Indictment for perjury how set forth. ? 1991. Ownership of property—No variance 
¢ 1988. When several charged one may be con- unless defendant is owner. 


victed or acquitted. 


§ 1969. [1233.] First pleading on part of state is the indictment. 
The first pleading on the part of the state is the indictment or information. 


—Laws of 1891, P. 49, § 19. 


§ 1970. [1234.] Indictment or information—Contents of. The in- 
dictment or intormation must contain,—1. The title of the action, specify- 
ing the name of the court to which the indictment or information is pre- 
sented and the names of the parties. 2. A statement of the acts consti- 
tuting the offense, in ordinary and concise language, without repetition, 
and in such manner as to enable a person of common understanding to 
know what is intended.—Laws of 1891, P. 49, § 20. 

Schilling v. Territory, 2 W. T., 283; 5 P., 926. Watts v. Territory, 1 W. T., 409. 
State v. See, 30 P., 327, 746; 4 W., 344. State v. Hanshew, 27 P., 1029; 3 
W., 12. State v. Smith, 27 P., 1028; 3 W., 14. State v. Miller, 28 P., 375; 3 
W., 131. State v. Brew, 29 P., 762; 4 W., 95. State v. Womack, 29 P., 939; 


4 W., 19. 
§ 1971. [1235.] Form of indictment. The indictment may be sub- 
stantially in the following form : . 


for the County of 


qn a ae Gb a m $h m e oe 


The State of Washington, ? Superior Court of the State of Washington, 


+ æ w u — oa e <e rl me e eS = 


A. B. is accused by the grand jury of the ss , by this indictment, 
of the crime of (here insert the namie of the crime, if it have one, such as 
treason, murder, manslaughter, or the like; or if be a crime having no 
general name, such as libel, assault and battery, and the like, insert a 
brief description of it as given by law), committed as follows :— 


The said A B, on the day of , 18..., in the county of. __ 


t å’ -> 2 = Ø+ T y e e y e U ‘M ‘M 


aforesaid, (here set forth the act charged as a crime). 


Dated at ___y , in the county aforesaid, the ______. day of... , A. D 
18. 
(Signed) C D, Prosecuting Attorney. 
(Indorsed) A true bill. 
(Signed) E F, Foreman of the Grand Jury. 


—Laws of 1891, p. 50, § 21. 
State v. Day, 29 P. 984.—4 W. 104. Leonard v. Territory, 2 W. T. 381.—7 P. 872. 
Timmerman v. Territory, 3 W. T. 445, 451.—17 P. 624. 

§ 1972. [1236.] Indictment or information to be direct and certain. 

am indictment or information must be direct and certain as it regards:— 
. The party charged. 

2. The crime charged ; and 

3. The particular circumstances of the crime charged, when they are 
necessary to constitute a complete crime.—Laws of 1891, p. 50 § 22. 


§ 1973. [1237.] True name of defendant used when known. 
When a defendant is designated in the indictment or information by a fic- 
titious or erroneous name, and in any stage of the proceedings his true 
name is discovered, it may be inserted in the subsequent proceedings, re- 
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ferring to the fact of his being indicted or informed against by the name 
mentioned in the indictment or information.—LZaws of 1891, p. 50, § 23. 


§ 1974. [1238.] But one crime to be charged and one form used. 
The indictment or information must charge but one crime, and in one form 
only, except that where the crime may be committed by use of different 
means, the indictment or information may allege the means in the alterna- 
tive.—Laws of 1891, P. 50, § 24. 

Territory v. Heywood, 2 W. T. 180.—2 P. 189. 

§ 1975. [1239.] Indictment need not state precise time when 
crime was committed. The precise time at which the crime was com- 
mitted need not be stated in the indictment or information, but 1t may be 
alleged to have been committed at any time before the finding of the in- 
dictment.or the filing of the information, and within the time in which an 
action may be commenced therefor, except where the time is a material in- 
gredient in the crime.—Laws of 1891, p. 51, § 25. 

People v. Rice, 14 P., 851; 73 Cal., 220. 


§ 1976. [1240.] When erroneous allegation is immaterial. When 
the crime involves the commission of, or an attempt to commit a private 
injury, and is described with sufficient certainty in other respects to 
ifn |dentify the act, an erroneous allegation as to the person injured or 
intended to, be injured is not material.—Code of 1881, § 1010. 


§ 1977. [1241.], Animals described by common name of their 
class. When a crime involves the taking of or injury to an animal, the 
indictment or information is sufficiently certain in that respect if it de- 
scribe the animal by the common name of its class.--Laws of 1891, p. 
51, § 26. 

§ 1978. [1242.] Words and phrases given legal meanings. The 
words used in an indictment or information must be construed in their 
usual acceptation, in common language, except words and phrases defined 
by law, which are to be construed according to their legal meaning.— 
Laws of 1891, p. 51, § 27. 

S 1979. [1243.] Language of statute need not be strictly pursued 
in indictment. Words used in a statute to define a crime need not be 
strictly pursued in the indictment or information, but other words, con- 
veying the same meaning may be used.—Laws of 1891, p. 51, § 28. 

State v: Day, 29 P., 984; 4 W., 104. McLain v. Territory, 25 P., 459; 1 W., 345. 
White v. Territory, 24 P., 447; 1 W., 279. Harland v. Territory, 3 W. T., 
131; 13 P., 453. Foster v. State, 25 P., 459; 1 W., 411. Laschi v. Territory, 
IW. T., 13. Leonard v. Territory, 2 W. T., 381; 7 P., 872. Blanton v. State, 
24 P., 439; 1 W., 265. State v. So Ho Ge, 24 P., 442; 1 W., 275. State v.. 
So Ho Me, 24 P., 443; 1 W., 276. | 


X 1980. [1244.] Indictment is sufficient if essentials can be un- 
derstood. The indictment or information is sufficient if it can be under- 
stood therefrom : 

1. That it is entitled in a court having authority to receive. 

2. That it was found by a grand jury of the county in which the court 
was held. i 

3. That the defendant is named, or if his name cannot be discovered, 
that he is described by a fictitious name, with the statement that his real 
name is to the jury unknown. 

4. That the crime was committed within the jurisdiction of the court, 
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except where, as provided by law, the act, though done without the 
county in which the court is held, is triable therein. 

5. That the erime was committed at some time previous to the finding 
of the indictment or filing of the information, and within the time limited 
by law for the commencement of an action therefor. | 

6. That the act or omission charged as the crime is clearly and dis- 
tinctly set forth in ordinary and concise language, without repetition, and 
in such a manner as to enable a person of common understanding to know 
what 1s intended. 

7. [That] The act or omission charged as the crime is stated with such 
a degree of certainty as to enable the court to pronounce judgment upon 
a conviction according to the right of the case.—Laws of 1891, p. 51, § 29. 


State v. Day, 29 P., 984; 4 W., 104. McClain v. Ter., 25 P., 453; I W., 345. 


§ 1981. [1245.] Indictment not to be affected by defects. No in- 
dictment or information is insufficient, nor can the trial, judgment or other 
proceedings thereon be affected, by reason of any of the following matters, 
which were formerly deemed defects or imperfections: — 

1. For want of an allegation of the time or place of any material fact, 
when the time and place have been once stated. 

2. For the omission of any of the following allegations, namely: ‘‘ With 
force and arms,’’ ‘‘ contrary to the form of the statute or the statutes,” or 
‘‘against the peace and dignity of the state.’’ 

3. For the omission to allege that the grand jury was impaneled, sworn or 
charged. 

4. For any surplusage or repugnant allegation, or for any repetition, 
when there is sufficient matter alleged to indicate clearly the offense and 
the person charged. Nor 

5. For any other matter which was formerly deemed a defect or imper- 
fection, but which does not tend to the prejudice of the substantial nghts 
of the defendant upon the merits.— Laws of 1891, P, 52, Š 30. 


People v. Clark, 7 P., 178; 67 Cal., 99. 


§ 1982. [1246.] Presumptions nor matters of judicial notice need 
not be stated. Neither presumptions of law nor matters of which judi- 
cial notice is taken need be stated in an indictment or information.—Lazws 
of 1891, p. 52, § 31. 


§ 1983. [1247.] Pleading judgment etc., how stated. In pleading 
a judgment or other determination of or proceeding before a court or officer 
of special jurisdiction, it is not necessary to state in the indictment or in- 
formation the facts conferring jurisdiction ; but the judgment, determina- 
tion or proceeding may he stated to have been duly given or made. The 
facts conferring jurisdiction, however, must be established on the trial.— 
Laws of 1891, p. §2, § 32, 

S 1984. [1248.] Private statute, how pleaded. In pleading a private 
statute, or right derived therefrom, it 1s sufficient to refer, in the indict- 
ment or information, to the statute by its title and the day of its passage, 
and the court must thereupon take judicial notice thereof.—Laz's of 1891, 
P. 53, § 33. 


S 1985. [1249.] Indictment for libel—Facts to be established at 
trial. An indictment or information for libel need not set forth any ex- 
trinsic facts, for the purpose of showing the application to the party libeled 
of the defamatory matter on which the indictment or information is founded; 
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but it is sufficient to state generally that the same was published concern- 
ing him ; and the fact that it was so published must be so established on 
the trial.—Zaws of 1891, P. 53, Ñ 34. 


§ 1986. [1250.] Misdescription of destroyed instruments in forg- 
ery cases. When an instrument which is the subject of an indictment or 
information for forgery has been destroyed or withheld by the act or pro- 
curement of the defendant, and the fact of the destruction or withholding 
is alleged in the indictment or information, and established on the trial, 
the misdescription of the instrument is immaterial.— Laws of 1891 P. 53, 


$ 35. 


S 1987. [1251.] Indictment for perjury, how set forth. In an in- 
dictment or information for perjury, or subornation of perjury, it 1s sufficient 
to set forth the substance of the controversy or matter in respect to which 
the crime was committed, and in what court or before whom the oath al- 
leged to be false was taken, and that the court or person before whom it 
was taken had authority to administer it, with proper allegations of the 
falsity of the matter on which the perjury is assigned ; but the indictment 
or information need not set forth the pleadings, record or proceedings with 
which the oath is connected, nor the commission or authority of the court 
or person before whom the perjury was committed.—Zaw's of 1891, P. 53, 


S 36. 


S 1988. [1252.] When several are charged, one may be convicted 
or acquitted. Upon an indictment or information against several defend- 
ie any one or more may be convicted or acquitted,— Laws of 1891, pP. 53, 

37- 

$ 1989. [1253.] Stolen money, securities, etc., need not be specifi- 
cally described. In an indictment or information for larceny or embez- 
zlement of money, bank notes, certificates of stock, or valuable securities, 
or for a conspiracy to cheat or defraud a person of any such property, it 
is sufficient to allege the larceny or embezzlement, or the conspiracy to 
cheat and defraud, to be of money, bank notes certificates of stock, or val- 
uable securities, without specifying the coin, number, denomination or 
kind thereof.—Laws of 1891, P. 53, § 38. 

State v. Henshaw, 27 P. 1029.—3 W. 12. 

$ 1990. [1254.] Charges of lewd or obscene literature are sufficient 
when. An indictment or information for exhibiting, publishing, passing, 
selling or offering to sell, or having in possession with such intent, any 
lewd or obscene book, pamphlet, picture, print, card, paper, or writing, 
need not set forth any of the language used or figures shown upon such 
book, pamphlet, picture, print, card, paper, or writing, but it 1s sufficient 
to state generally the fact of the lewdness or obscenity thereof.—Laz's of 
1891, P. 54, § 39. 

§ 1991. [1255.] Ownership of property—No variance unless de- 
fendant is owner. In prosecutions under the provisions of the Penal 
Code, sections fifty-two, sixty and ninety-one, where the owner of the prop- 
erty is unknown, such property shall, for the purpose of this code, be 
deemed and held to be owned by the state of Washington ; and in all cases 
where the indictment or information alleges the state to be the owner of 
such property, and the proof on the trial discloses the name of the actual 
owner, it shall not be deemed a variance, or failure of proof, unless the 
defendant is the actual owner.—Laz’s of 1891, p. 54, § 40. 
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¢ 1992. When warrants of arrest may issue. ĝ 1999. Officer authorized to execute warrant 
¢ 1993. Amount of bail indorsed on warrant. . may take recognizance, etc. 
¢ 1994. Criminal process—Service. ĝ 2000. Recognizance taken by peace officer. 
¢ 1995. Officer making arrest must show war- ĝ 2001. Money may be deposited in lieu of bail. 

rant if required. ĝ 2002. Bail forfeited if defendant neglect to 
¢ 1996. If defendant resist arrest force may be appear. 

used. ¢ 2003. Indictment for capital crime—Rights of 
g 1997. Officer to pursue escaping prisoner— defendant. 

May command assistance. ĝ 2004. Copy of indictment must be furnished 
¢ 1998. Recognizances may be taken in open free to person charged with felony. 


court. 


§ 1992. [1256.] When warrants of arrest may issue. When an in- 
dictment is found or an information filed the court may direct the clerk to 
issue a warrant for the arrest of the defendant, returnable forthwith ; if 
no order is made the clerk must issue a warrant within ten days after the 
indictment is returned into court or the information filed.—Laws of 1891, 


P. 54, § 41. 


§ 1993. [1257.] Amount of bail indorsed on warrant. The court 
must, at the time of directing the clerk to issue the warrant, fix the amount 
in which persons charged by indictment are to be held to bail, and the 
clerk must indorse the amount on the warrant. If no order fixing the 
amount of bail has been made, the sheriff may present the warrant to the 
judge of the court, and such judge must thereon indorse the amount of the 
bail to be required ; or if there is no such judge in the county, the clerk 
may fix the amount of bail.— Zaws of 1891, P. 54, § 42. 


$ 1994. [1258.] Criminal process-—Service. All criminal process 
issuing out of the district court shall be directed to the sheriff of the county 
in which it is to be served, and be by him executed according to law. 
When there is no sheriff of a county, or he is disqualified from any cause, 
from discharging any particular duty, it shall be lawful for the officer or 
person, commanding or desiring the discharge of that duty to appoint some 
suitable person, a citizen of the county, to execute the same: Provided, 
that final process shall in no case be executed by any person than the le- 
gally authorized officer, or in case he is disqualified, some suitable person 
appointed by the court or judge thereof, out of which the process issues, 
who shall make such appointment in writing, and before such appointment 
shall take effect, the person so appointed shall give security to the party 
interested, for the faithful performance of his duties, which bonds of sure- 
tyship shall be in writing and approved by the court or judge making the 
appointment, and be placed on file with the papers in the case. —Code of 
1881, § 1027. 


S 1995. [1259.] Officer making arrest must show warrant if re- 
quired. The officer making an arrest must inform the defendant that he 
acts under authority of a warrant, and must also show the warrant if re- 


quired.—Laws of 1891, P. 55, § 43. 


§ 1996. [1260.] If defendant resist arrest, force may be used. If 
after notice of the intention to arrest the defendant, he either flee or forci- 
bly resist, the officer may use all necessary means to effect the arrest.— 
Code of 1881, § 1031. 
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§ 1997. [1261.] Officer to pursue escaping prisoner.—May com- 
mand assistance. Ifa person arrested escape or be rescued, the person 
from whose custody he made his escape, or was rescued, may immediately 
pursue and retake him at any time, and within any place in the territory. 
To retake the person escaping or rescued, the person pursuing has the 
same power to command assistance as given in cases of arrest.—Code of 
1881, § 1032. 


§ 1998. [1262.] Recognizances may be taken in open court. Re- 
cognizance in criminal proceedings may be taken in open court and en- 
tered on the order-book.—Code of 1881, § 1033. 


$ 1999. [1263.] Officer authorized to execute warrant may take 
recognizance, etc. Any officer authorized to execute a warrant in a 
criminal action may take the recognizance and justify and approve the 
bail ; he may administer an oath and examine the bail as to its sufficiency. 
— Code of 1881, § 1034. , 


Ainsworth v. Territory, 3 W. T., 270; 14 P. 590. 


§ 2000. [1264.] Recognizance taken by peace officer. Every recog- 
nizance taken by any peace-officer must be certified by him forthwith to 
the clerk of the court to which the defendant is recognized. The clerk 
must thereupon record the recognizance in the order-book, and, from the 
time of filing, it has the same effect as if taken in open court.—Code of 
1881, § 1035. 


§ 2001. [1265.] Money may be deposited in lieu of bail. The de- 
fendant may, in the place of giving bail, deposit with the clerk of the court 
to which he is held to answer, the sum of money mentioned in the order, 
and upon delivering to the shenff the certificate of deposit, he must be 
discharged from custody.—Code of 1881, § 1036. 


§ 2002. [1266.] Bail forfeited if defendant neglect to appear. If 
without sufficient excuse the defendant neglect to appear for trial or judg- 
ment, or upon any other occasion when his presence in court may be law- 
fully required, according to the condition of his recognizance, the court 
must direct the default to be entered upon its minutes and the recognizance 
of bail, or money deposited as bail, as the case may be, is thereupon for- 
feited.— Code of 1881, § 1037. 


§ 2003. [1267.] Indictment for capital crime.—Rights of defend- 
ant. As soon as may be after the finding of an indictment or the filing of 
an information for a capital crime, the party charged shall be served with 
a copy thereof by the sheriff or his deputy at least twenty-four hours before 
trial, and shall, on demand upon the clerk by himself or counsel, have a 
list of petit jurors returned delivered to him at least twenty-four hours 
before trial, and shall also have process to summon such witnesses as are 
necessary to his defense, at the expense of the county.—Laws of 1891, p. 


55, § 44. 


§ 2004. [1268.] Copy of indictment must be furnished. free to per- 
son charged with felony. Every person indicted or informed against 
for an offense for which he may be imprisoned in the penitentiary, if he 
be under recognizance or in custody to answer for such offense, he or his 
attorney shall be furnished with a copy of the indictment or information 
and of all indorsements thereof without paying any fees therefor.—Laws of 
1891, P. 55, § 45.—Const. Art. 1, § 22. 


may plead. 
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when crime punishable by fine. ¢ 2020. Form in which pleas may be entered. 
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signments by court. fendant personally in open court. 
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to answer new indictment. mised. 
g 2015. Order to set aside indictment does not g 2029. Order of discontinuance and discharge 
bar future prosecution. on acknowledgment of satisfaction. 
8 2016. When defendant may demur. ĝ 2030. Compromises and stays not allowed ex- 
ĝ 2017. When judgment upon demurrer is final. cept as in this chapter. 
¢ 2018. When demurrer is overruled defendant 


§ 2005. [1269.] Arraignment of defendant after arrest. When 
the indictment or information has been filed the defendant, if he has been 
arrested, or as soon thereafter as he may be, shall be arraigned thereon 
before the court.—Laws of 1891, p. 55, § 46. 


§ 2006. [1270.] Defendant may appear by counsel when crime 
punishable by fine. If the indictment or information be for a misde- 
meanor punishable by fine only, the defendant may appear upon arraign- 
ment by counsel.—Laws of 1891, p. 55, § 47. 


§ 2007. [1271.] Defendant’s right to have counsel— Assignment 
by court. If the defendant appear without counsel, he shall be informed 
by the court that it is his right to have counsel before being arraigned, and 
he shall be asked if he desire the aid of counsel, and if it appear that he is 
unable to employ counsel by reason of poverty, counsel shall be assigned 
to him by the court.—Code of 1881, § 1063. 

Presby v. Klicitat Co., 31 P. 876. 


§ 2008. [1272.] Proceedings when defendant’s true name unknown. 
When the defendant is arraigned he shall be interrogated; if the name by 
which he is indicted be not his true name, he shall then declare his true 
name or be proceeded against by the name in the indictment or informa- 
tion— Laws of 1891, p. 55, § 48. 


§ 2009. [1273.] Name claimed by defendant must be entered. If 
he alleges that another name is his true name it must be entered in the 
minutes of the court, and the subsequent proceedings on the indictment or 
information may be had against him by that name, referring also to the 
name by which he is indicted or informed against.—Laws of 1891, 


p. 56, § 49. 


§ 2010. [1274.] Defendant entitled to one day in which to move 
or plead. In answer to the arraignment, the defendant may move to set 


Chap. CLVII ARRAIGNMENT AND PROCEEDINGS THEREON 431 


aside the indictment or information, or he may demur or plead to it, and 
is entitled to one day after arraignment in which to answer thereto if he 
demand it.—Laws of 1891, p. 56, § 50. 

Elick v. Territory, 1, W. T. 176. 


§ 2011. [1275.] Grounds of motion to set aside indictment. The 
motion to set aside the indictment can be made by the defendant on one or 
more of the following grounds, and must be sustained:— 

1. When it is not indorsed ‘‘a true bill,’’ and the indorsement signed by 
the foreman of the grand jury as prescribed by this code. 

2. When the names of all the witnesses examined before the grand jury 
are not indorsed thereon. 

3. When it has not been presented and marked ‘‘filed’’ as prescribed by 
this code; 

4. When any person, other than the grand jurors, was present before 
the grand jury when the question was taken upon the finding of the in- 
dictment, or when any person, other than the grand jurors, was present 
before the grand jury during the investigation of the charge, except as re- 
quired or permitted by law. 

5. That the grand jury were not selected, drawn, summoned, impaneled 
or sworn as prescribed by law. 

The ground of the motion to set aside the indictment mentioned in the 
fifth subdivision of the preceding [¢4zs] section is not allowed to a defend- 
ant who has been held to answer before indictment.—Code of 1881, 
Ñ 1046-1047. 

Blanton v. State, 24 P. 439—1 W. 265. 

§ 2012. [1276.] Grounds of motion to set aside information. A 
motion to set aside an information can be made by the defendant on one 
or more of the following grounds, and must be sustained :— 

1. When it is not signed by the prosecuting attorney. 

2. When it is not verified. 

ww 3. When it has not been marked ‘‘ filed’’ by the clerk. 

4. When the names of the witnesses are not indorsed upon it as re- 
quired by section eleven hundred and sixty-three [twelve hundred and 
thirty] [1966] of this code.—Laz's of 1891, p. 56, § 51. 


§ 2013. [1277.] Defendant must demur or plead. If the motion to 
set aside the indictment be denied, the defendant must immediately an- 
swer the indictment or information, either by demurring or pleading 
thereto.— Laws of 1891. 1891, p. 56, § 52. 


§ 2014. [1278.] If case resubmitted, defendant required to an- 
swer new indictment. Ifthe court direct that the case be resubmitted, 
the defendant, if already in custody, must so remain, unless he be admitted 
to bail ; or if already admitted to bail, or money has been deposited instead 
thereof, the bail or money is answerable for the appearance of the defend- 
ant to answer a new indictment or information.—Laws of 1891, p. 56§ 53. 


$ 2015. [1279.] Order to set aside indictment does not bar future 
prosecution. An order to set aside the indictment or information as pro- 
vided in this chapter shall be no bar to a future prosecution for hi same 
ofense.—Laws of 1891, p. 56, § 54. 


§ 2016. [1280.] When defendant may demur. The defendant may 
demur to the indictment or information when it appears upon its face 
either, — 
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1, That it does not substantially conform to the requirements of this 
code. 

2. More than one crime ts charged. 

3. That the facts charged do not constitute a crime. 

4. That the indictment or information contains any matter which, if 
true, would constitute a defense or other legal bar to the action.—L aws of 
1891, P. 56, § 55. 

§ 2017. [1281.] When judgment upon demurrer is final. If the 
demurrer is sustained because the indictment or information contains 
matter which is a legal defense or bar to the action, the judgment shall be 
final, and the defendant must be discharged.—Laws of 1891, p. 57, $ 56. 


§ 2018. [1282.] When demurrer is overruled, defendant may 
plead. If the demurrer is overruled the defendant has a right to put in a 
plea. If he fails to do so, judgment may be rendered against him on the 
demurrer, and, if necessary, a jury may be impaneled to inquire and 
ascertain the degree of the offense.—Code of 1881, § 1053. 


§ 2019. [1283.] Three pleas to indictment or information. ‘There 
are but three pleas to the indictment or information, a plea of,— 

Iı. Guilty. 

2. Not guilty. 

3. A former judgment of conviction or acquittal of the offense charged, 
which may be pleaded with or without the plea of not guilty.—Zaws of 
1891, P. 57, § 57- 

§ 2020. [1284.] Form in which pleas may be entered. The plea 
may be entered on the record substantially in the following form:— 

1. A plea of guilty: The defendant pleads that he is guilty of the 
offense charged in the indictment (or information as the case may be). 

2. A plea of not guilty: The defendant pleads that he is not guilty of 
the offense charged in the indictment (or information as the case may be). 

3. A plea of former conviction or acquittal: ‘The defendant pleads that 
he has formerly been convicted (or acquitted as the case may be) of the 
offense charged in the indictment (or information as the case may be), by | 
the judgment of the court of (naming it), rendered onthe day of 
, A. D. 18___. (naming the time).—Zaws of 1891, P. 57, § 58. 


Palmer v. United States, 1 W. T. 5. 


§ 2021. [1285.] Plea of guilty can only be made by defendant per- 
sonally in open court. The plea of guilty can only be put in by the 
defendant himself in open court.—Code of 1881, § 1056. 


§ 2022. [1286.] Plea of guilty may be withdrawn. At any time 
before judgment, the court may permit the plea of guilty to be withdrawn, 
and other plea or pleas substituted.—Code of 1881, § 1057. _ 


§ 2023. [1287.] Plea of not guilty deemed denial of indictment. 
The plea of not guilty is a denial of every material allegation in the in- 
dictment or information ; and all matters of fact may be given in evidence 
under it, except a former conviction or acquittal.—Zaws of 1891, p. 
57, $ 59- 

§ 2024. [1288.] Conviction or acquittal bars further prosecution. 
A conviction or acquittal by a judgment upon a verdict shall bar another 
prosecution for the same offense, notwithstanding a defect in form or sub- 
stance in the indictment or information on which the conviction or acquit- 
tal took place.—Laws of 1891, p. 57, § 60. 
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§ 2025. [1289.] Judgment on demurrer no bar to further prosecu- 
tion. The judgment for the defendant on a demurrer to the indictment or 
information, except where it is otherwise provided, or for an objection 
taken at the trial to its form or substance, or for variance between the in- 
dictment or information and the proof, shall not bar another prosecution 
for the same offense.—Laws of 1891, p. 58, § 61. 


§ 2026. [1290.] When the defendant fails to answer, plea of not 
guilty must be entered. Ifthe defendant fail or refuse to answer the 
indictment or information by demurrer or plea, a plea of not guilty must 
be entered by the court.—Law's of 1891, p. 58, § 62. 


§ 2027. [1291.] Jury must be impaneled in murder cases—Court 
may hear others. If, on the arraignment of any person, he shall plead 
guilty, if the offense be not murder, the court shall, in their discretion, hear 
testimony, and determine the amount and kind of punishment to be in- 
flicted; but if the defendant plead guilty to a charge of murder, a jury 
shall be impaneled to hear testimony, and determine the degree of murder 
and the punishment therefor.—Code of 1881, § 1062. 


§ 2028. [1292.] When misdemeanor may be compromised. When 
a defendant is prosecuted in a criminal action for a misdemeanor, for which 
the person injured by the act constituting the offense has a remedy by a 
civil action, the offense may be compromised as provided in the next sec- 
tion, except when it was committed :— 

1. By or upon an officer while in the execution of the duties of his office. 

2. Riotously ; or, 

3. With an intent to commit a felony.—Code of 1881, § 1040. 


§ 2029. [1293.] Order of discontinuance and discharge, on ac- 
knowledgment of satisfaction. In such case, if the party injured ap- 
pear in the court in which the cause is pending at any time before the final 
judgment therein, and acknowledge, in writing, that he has received sat- 
isfaction for the injury, the court may, in its discretion, on payment of the 
costs incurred, order all proceedings to be discontinued and the defendant 
to be discharged. ‘The reasons for making the order must be set forth 
therein and entered in the minutes. Such order is a bar to another pros- 
ecution for the same offense.—Laws of 1891, p. 58, § 63. 


§ 2030. [1294.] Compromises and stays not allowed except as in 
this chapter. No offense can be compromised, nor can any proceedings 
for the prosecution or punishment thereof be stayed upon a compromise, 
except as provided in this chapter.—Zaws of 1891, p. 58, § 64. 

28 


§ 2031. [1295.] Preparing the docket of criminal cases. 


tions. 
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¢ 2031. Preparing the docket of criminal cases. ĝ 2048. Court may order view by jury in crim- 
¢ 2032. Grounds for continuance—Afhdavit. inal cases. 
2 2033. Issues of fact to be tried by jury of twelve 2? 2049. Defendant has right to be tried sepa- 
persons. | rately. 
3 2034. Number of peremptory challenges al- ĝ 2050. When defendant discharged to give 
lowed defendant. evidence—Discharge bars to another 
8 2035. Number allowed prosecuting attorney. action. 
2? 2036. When challenges to the panel allowed ĝ 2051. Defendant not discharged because of 
—Requisites of. mistake in charge—Recognizances 
2 2037. Challenges for cause. may be required. 
¢ 2038. Persons having scruples against capital $ 2052. Court may order venue corrected. 
punishment shall not be jurors. é 2053. When jury may be discharged without 
ĝ 2039. Oath administered to jury. prejudice to prosecution. 
ĝ 2040. Trial may be submitted to court ex- ĝ 2054. Conviction or acquittal bars another 
cept in capital cases. prosecution—When. 
g 2041. Defendant must be present during ĝ 2055. Jury may find any degree of offense. 
trial. ĝ 2056. Defendant may be found guilty of an 
@ 2042, Trialin absence of defendant. offense included in charge. 
¢ 2043. Witnesses compelled to attend—Defend- @ 2057. Verdict may be rendered as to one or 
ant may testify in his own behalf. more where several charged. 
¢ 2044. Confession as evidence insufficient. ¢ 2058. Court may direct jury to reconsider. 
g 2045. Rules of evidence same in civil and ĝ 2059. Defendant acquitted for insanity, may 
criminal actions. be committed, 
$ 2046. Court to decide questions of law. ĝ 2060. Rendering of verdict. 
¢ 2047. Jury must be kept together—Excep- ¢ 2061. Punishment fixed by court—Form of 


verdict. 


The clerk 


shall, in preparing the docket of criminal cases. enumerate the indict- 
ments and informations pending according to the date of their filing, 
specifying opposite to the title of each action whether it be fora felony or 
misdemeanor, and whether the defendant be in custody or on bail; and 
shall, in like manner, enter therein all indictments and informations on 
which issues of fact are joined, all cases brought to the court on change of 
venue from other counties, and all cases pending upon appeal from inferior 
courts.— Laws of 1891, p. 58, § 65. 


$ 2032. [1296.] Grounds for continuance—Affidavit. A continu- 
ance may be granted in any case on the ground of the absence of evidence 
on the motion of the defendant supported by afhdavit showing the maten- 
ality of the evidence expected to be obtained, and that due diligence has 
been used to procure it ; and also the name and place of residence of the 
witness or witnesses ; and the substance of the evidence expected to be 
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obtained, and if the prosecuting attorney admit that such evidence would 
be given, and that it be considered as actually given on the trial or offered 
and overruled as improper, the continuance shall not be granted.—Code of 
1881, § 1077. 


§ 2033. [1297.] Issue of fact to be tried by jury of twelve persons. 
Except as otherwise specially provided, issues of fact joined upon an in- 
dictment or information shall be tried by a jury of twelve persons, and the 
law relating to the drawing, retaining, and selecting jurors, and trials by 
jury, in civil cases, shall apply to criminal cases.—Laws of 1891, p. 58, 

66. 

3 State v. Coella, 28 P., 28; 3 W., 99. 


& 2034. [1298.] Number of peremptory challenges allowed defend- 
ant. In prosecution for capital offenses, the defendant may challenge per- 
emptorily twelve jurors; in prosecution for offenses punishable by impris- 
onment in the penitentiary, six jurors; in all other prosecutions, three 
jurors. When several defendants are on trial together, they must join in 
their challenges.— Code of 1881, § 1079. 


§ 2035. [1299.] Number allowed prosecuting attorney. The prose- 
cuting attorney, in capital cases, may challenge peremptorily six jurors; 
in all other cases, three jurors.—Code of 1881, § 1080. 


§ 2036. [1300.] When challenges to the panel allowed—Requisi- 
ties of. Challenges to the panel shall only be allowed for a material de- 
parture from the forms prescribed by law for the drawing and return of the 
jury, and shall be in writing, sworn to, and proved to the satisfaction of 
the court.—Code of 1881, § 1081. 


-8 2037. [1301.] Challenges for cause. Challenges for cause shall be 
allowed for such cause as the court may, in its discretion, deem sufficient, 
having reference to the causes of challenge prescribed in civil cases, as far 
as they may be applicable, and to the substantial rights of the defendant. 
— Code of 1881, § 1082. 

Rose v. State, 26 P., 264; 2 W., 310. Blanton v. State, 24 P., 439; 1 W., 262. 
White v. Territory, 3 W. T., 397; 19 P., 37. 

§ 2038. [1302.] Persons having scruples against capital punish- 
ment shall not be jurors. No person whose opinions are such as to pre- 
clude him from finding any defendant guilty of an offense punishable with 
death shall be compelled or allowed to serve as a juror on the trial of any 
indictment or information for such an offense.—Laws of 1891, p. 59, § 67. 


§ 2039. [1303.] Oath administered to jury. The jury shall be 
sworn or afhrmed well and truly to try the issue between the state and 
the defendant, according to the evidence, and, in capital cases to well and 
truly try, and true deliverance make between the state and the prisoner 
at the bar whom they shall have in charge, according to the evidence.— 
Laws of 1891, p. 59, § 68. 

Leonard v. Territory, 2 W. T., 381, 395; 7 P., 872. Hartigan v. Territory, 1 W. 
T., 447. 

§ 2040. [1304.] Trial may be submitted to court except in capital 
cases. The defendant and prosecuting attorney, with the assent of the 
court, may submit the trial to the court, except in capital cases.---Code of 
1881, § 1085. 


§ 2041. [1305.] Defendant must be present during trial. No per- 
son prosecuted for an offense punishable by death, or by confinement in 
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the penitentiary or in the county jail, shall be tried unless Penny pres- 
ent during the trial.— Code of 1881, § 1086.. 


§ 2042. [1306.] Trial in absence of defendant. No person prose- 
cuted for an offense punishable by a fine only, shall be tried without being 
personally present, unless some responsible person, approved by the court, 
undertakes to be bail for stay of execution and payment of the fine and 
costs that may be assessed against the defendant. Such undertaking must 
be in writing, and is as effective as if ontas into after judgment.— Code 
of 1881, § 1087. 


§ 2043. [1307.] Witnesses compelled to attend—Defendant may 
testify in his own behalf. Witnesses may be compelled to attend and 
testify before the grand jury; and witnesses on behalf of the state, or 
of the defendant in a criminal prosecution, may be compelled to attend and 
testify in open court, if they have been subpcenaed, without their fees be- 
ing first paid or tendered, unless otherwise provided by law; the court 
may recognize witnesses, with or without sureties, to attend and testify at 
the same or the next term of the court, or at the term of a court within the 
state, and any person accused of any crime in this state by indictment, in- 
formation, or otherwise, may, in the examination or trial of the cause, offer 
himself or herself as a witness in his or her own behalf, and:shall be allowed 
to testify as other witnesses in such case, and when accused shall so 
testify, he or she shall be subject to all the rules of law relating to cross-ex- | 
aminations of other witnesses : Provided, That nothing in this act shall be 
construed to compel such accused person to offer himself or herself as a 
witness in such case: And provided further, That it shall be the duty of 
the court to instruct the jury that no inference of guilt shall arise against 
the accused if the accused shall fail or refuse to testify as a witness in his 
or her own behalf.—Laws of 1891, p. 59, § 69. 


Leonard v. Territory, 7 P., 872; 2 W. T., 381, 399. Linbeck v. State, 25 P., 452; 
1 W., 336. Thompson v. Territory, 1 W. T., 547, 555. State v. Coella, 28 
P., 28; 3 W., 99. 


§ 2044. [1308.] Confession as evidence insufficient. The confes- 
sion of a defendant made under inducement, with all the circumstances, 
may be given as evidence against him, except when made under the in- 
fluence of fear produced by threats; but a confession made under induce- 
ment is not sufficient to warrant a conviction without corroborating testi- 
mony.—Code of 1881, § 1070. 

State v. Coella, 28 P., 28; 3 W., 99. 


§ 2045. [1309.] Rules of evidence same in civil and criminal 
actions. The rules of evidence in civil actions, so far as practicable, 
shall be applied to criminal prosecutions.—Code of 1881, § 1071. 


Territory v. Klehn, 21 P., 31; 1 W., 584. Smith v. U.S., 1 W. T., 262. Blanton 
v. State, 24 P., 439; I W., 265. Timmerman v. Territory, 3 W. T., 445; 17 P., 
624. State v. Freidrich, 4 W., 204; 29 P., 1055; 30 P., 328; 31 P., 332. 


§ 2046. [1310.] Court to decide questions of law. The court shall 
decide all questions of law which shall arise in the course of the trial, and 
the trial shall be conducted in the same manner as in civil actions. —Laz's 
of 1891, p, 60, § 70. 

Doctor Jack v. Territory, 2 W. T., 10; 13 P., 832. Miller v. Territory, 3 W. T., 
554; 19 P., 50. Smith v. United States, 1 W. T., 262, Leonard v. Territory, 
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2 W. T., 381; 7 P:; 872. McAlister v. Territory, 1 W. T., 360. White v. 
Tetritory, 24 P., 447; 1 W., 279. Baxter v. Waite, 2 W. T., 228; 6 P., 429. 
Edwards v. Territory, 1 W. T., 195. : 


§ 2047. [1311.] Jury must be kept together—Exceptions. Juries 
in criminal cases shall not be allowed to separate, except by consent of the 
defendant and the prosecuting attorney, but shall be kept together, with- 
out meat or drink, unless otherwise ordered by the court, to be furnished 
at the expense of the county.— Code of 1881, § 1089. 


Lybarger v. State, 2 W., 563; 27 P., 449-1029. 


§ 2048. [1312.] Court may order view by jury in criminal cases. 
The court may order a view by any jury impaneled to try a criminal case. 
— Code of 1881, § 1090. 

Anderson v. State, 26 P., 267; 2 W., 183. Edwards v. Territory, 1 W. T., 195. 
Hartigan v. Territory, 1 W. T., 447." | 


§ 2049. [1313.] Defendant has right to be tried separately. 
When two or more defendants are indicted or informed against jointly, 
any defendant requiring it shall be tried separately.—Zaws of 1891, 


p. 60, § 71. 


§ 2050. [1314.] When defendant discharged to give evidence—Dis- 
charge bars another prosecution. When two or more persons are in- 
cluded in one ‘prosecution, the court may, at any time before the defendant 
has gone into his defense, direct any defendant to be discharged, that he 
may be a witness for the territory. A defendant may also, when there is 
not sufficient evidence to put him on his defense, at any time before the 
evidence is closed, be discharged by the court, for the purpose of giving 
evidence for a co-defendant. The order of discharge is a bar to another 
prosecution for the same offense.— Code of 1881, § 1092. 


Edward v. State, 26 P. 258—2 W. 291. 


§ 2051. [1315.] Defendant not discharged because of mistake in 
charge—Recognizance may be required. When it appears, at any time 
before verdict or judgment, that a mistake has been made in charging the 
proper offense, the defendant shall not be discharged if there appear to be 
good cause to detain him in custody ; but the court must recognize him to 
answer the offense shown, and if necessary, recognize the witnesses to ap- 
pear and testify.—Code of 1881, § 1093. 


§ 2052. [1316.] Court may order venue corrected. When it ap- 
pears, at any time before verdict or judgment, that the defendant is pros- 
ecuted in a county not having jurisdiction, the court may order the venue 
of the indictment or information to be corrected, and direct that all the 
papers and proceedings be certified to the superior court of the proper 
county, and recognize the defendant and witnesses to appear at such court, 
on a day specified in tne order, and the prosecution shall proceed in the 
latter court in the same manner as if it had been there commenced.—Laws 
of 1891, p. 60, § 72. | 

§ 2053. [1317.] When jury may be discharged without prejudice 
to the prosecution. When a jury has been impaneled in either case con- 
templated in sections twelve hundred and forty-eight and twelve hundred 
and forty-nine, [hirteen hundred and fifteen and thirteen hundred and six- 
teen| [2051 and 2052] such jury may be discharged without prejudice to 
the prosecution.—Laws of 1891, p. 60, § 73. 
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2054. [1318.] Conviction or acquittal bars another prosecution 
—When. When the defendant has been convicted or acquitted upon an 
indictment or information of an offense consisting of different degrees, the 
conviction or acquittal shall be a bar to another indictment or information 
for the offense charged in the former, or for any lower degree of that of- 
7 or for an offense necessarily included therein.— Laws of 1891, p. 60, 

74- 

§ 2055. [1319.] Jury may find any degree of offense. Upon an in- 
dictment or information for an offense consisting of different degrees, the 
jury may find the defendant not guilty of the degree charged in the indict- 
ment or information, and guilty of any degree inferior thereto, or of an at- 
tempt to commit the offense. —Laws of 1891, p. 60, § 75. 


Freidrick v. Territory, 2 W., 369; 26 P., 976. 


§ 2056. [1320.] Defendant may be found guilty of an offense in- 
cluded in charge. In all other cases the defendant may be found guilty of 
an offense the commission of which 1s necessarily included within that with 
which he is charged in the indictment or information.—Laws of 1891, p. 


61, § 76. 


Clarke v. Territory, 1 W. T., 68. Timmerman v. Territory, 3 W. T., 445; 17 P., 
624. White v. Territory, 3 W. T., 397; 19 P., 37. 


§ 2057. [1321.] Verdict may be rendered as to one or more where 
several charged. On an indictment or information against several, if the 
jury cannot agree upon a verdict as to all, they may render a verdict as to 
those in regard to whom they do agree, on which a judgment shall be en- 
tered accordingly.—Laws of 1891, p. 61, § 77. 


§ 2058. [1322.] Court may direct jury to reconsider. When there 
is a verdict of conviction in which it appears to the court that the jury 
have mistaken the law, the court may explain the reason for that opinion, 
and direct the jury to reconsider the verdict ; and if after such reconsider- 
ation they return the same verdict it must be entered, but it shall be good 
cause for new trial. When there is a verdict of acquittal, the court cannot 
require the jury to reconsider it.— Laws of 1891, p. 61, § 78. 


§ 2059. [1323.] Defendant acquitted for insanity may be commit- 
ted. When any person indicted or informed against for an offense shall, 
on trial, be acquitted by reason of insanity, the jury, in giving their ver- 
dict of not guilty, shall state that it was given for such cause; and there- 
upon, if the discharge or going at large of such insane person shall be con- 
sidered by the court manifestly dangerous to the peace and safety of the 
community, the court may order him to be committed to prison, or may 
give him into the care of his friends if they shall give bonds, with surety 
to the satisfaction of the court, conditioned that he shall be well and se- 
curely kept, otherwise he shall be discharged.— Law's of 1891, p. 61. $ 79. 


McAlister v. Territory, 1 W..T., 360. 


§ 2060. [1324.] Rendering verdict. When the jury have agreed upon 
their verdict they must be conducted into court by the ofhcer having them 
in charge. Their names must then be called, and if all appear their ver- 
dict must be rendered in open court; and if all do not appear the rest 
must be discharged without giving a verdict, and the cause must be tried 
again.—Laws of 1891, p. 61, § 8o. 

Lybarger v. State, 2 W. 26a: 27 P., 449, 1029. 
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§ 2061. [1325.] Punishment fixed by court—Form of verdict. 
When the defendant is found guilty, the court, and not the jury, shall fix 
the amount of fine and the punishment to be inflicted. ‘The verdict of the 
jury may be substantially in the following form :— 

‘We, the jury in the case of the Territory of Washington, rong 


against st , defendant, find the defendant (guilty or not guilty, as 
case may be). 
(Signed) A B, Foreman.”’ 


—Code of 1881, § 1103. 
Timmerman v. Territory, 3 W. T., 445; 17 P., 624. In ve Permstick, 3 W., 673; 
29 P., 350. 


CHAPTER CLIX. 
ARREST OF JUDGMENT AND NEW TRIAL. 


ĝ 2062. When application for new trial granted. ĝ 2066. Defendant may be recommitted when 
¢ 2063. Cause on which application is based set judgment is arrested. 

out by affidavit. ` ¢ 2067. Exceptions may be taken as in civil 
$ 2064. Judgment may be arrested when. cases. 
¢ 2065. Court may arrest judgment without 

motion. 


§ 2062. [1326.] When application for new trial granted. An ap- 
plication for a new trial must be made before judgment, and may be granted 
for the following causes materially affecting a substantial right of the de- 
fendant :— 

1. When the jury has received any evidence, paper, document or book 
not allowed by the court. 

2. Misconduct of the jury. 

3. Newly discovered evidence material for the defendant, which he could 
not have discovered with reasonable diligence, and produced at the trial. 

4. Accident or surprise. 

5. Error of law occurring at the trial, and excepted to by the defendant. 

6. When the verdict is contrary to law and evidence ; but not more than 
two new trials shall be granted for these causes alone.—Laws of 1891, p. 
61, § 81. 

State v. Coella, 28 P., 28; 3 W., 99. Leshi v. Territory, 1 W. T., 14. State v. 
Stowe, 28 P., 337; 3 W., 206. Smith v. United States, 1 W. T., 262. Tolmie 
v. Dean, 1 W. T., 46. 

§ 2063. [1327.] Cause on which application is based set out by af- 
fidavit. When the application is made for a cause mentioned in the first, 
second, third and fourth subdivisions of the preceding section, the facts on © 
which it is based shall be set out in an affidavit.—Code of 1881, § 1106. 


§ 2064. [1328.] Judgment may be arrested when. Judgment may 
be arrested on the motion of the defendant for the following causes :— 

1. No legal authority in the grand jury to inquire into the offense 
charged, by reason of its not being within the jurisdiction of the court. 

2. That the facts as stated in the indictment or information do not con- 
stitute a crime or misdemeanor.—Laws of 1891, p. 62, § 82. 

State v. Cary, 30 P. 729.—4 W. 424. 
§ 2065. [1329.] Court may arrest judgment without motion. The 


court may also, on its view of any of these defects, arrest the judgment 
without motion.—Code of 1881, § 1108. 


§ 2066. [1330.] Defendant may be recommitted when judgment is 
arrested. When judgment is arrested in any case, and there is reasona- 
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ble ground to believe that the defendant can be convicted of an offense, 
properly charged, the court may order the defendant to be recommitted, or 
admitted to bail anew, to answer a new indictment.—Code of 1881, § 1109. 


§ 2067. [1331.] Exceptions may be taken as in civil cases. Ex- 
ceptions may be taken by the defendant, as in civil cases, on any matter 
of law by which his substantial rights are prejudiced.—Code of 1881, § 


ITIO. f 
Tolmie v. Dean, 1 W. T., 46. Brown v. Forrest, 1 W. T., 201. Clark v. Terri- 
tory, 1 W. T., 68. Seattle v. Buzby, 2 W. T., 25; 3 P., 180. Smith v. United 
States, 1 W. T., 262. Yelm Jim v. Territory, 1 W. T., 63. Thompson v. 


Territory, 1 W. T., 548. 


CHAPTER CLX. 
JUDGMENTS AND THEIR ENFORCEMENT. 


2 2068. When defendant found guilty—Costs. g 2080. Breach of recognizance—Proceedings- 

2 2069. Judgment for fine in criminal cases, g 2081. Defendant may stay execution for sixty 
lien upon defendant’s property. days—Sureties. 

2 2070. Defendant may have stay of execution ĝ 2082. Approval of sureties—Bail—Execution 
same as in civil action. after sixty days. 

8 2071. Fines how disposed of—Receipts—Pen- $ 2083. If judgment not paid in five days de- 
alty for neglect. fendant imprisoned. 

3 2072. Judgment must be pronounced after g 2084. Clerk to issue transcript after sentence 
verdict of guilty. —Mittimus. 

2 2073. Rendition of judgment—When defend- g 2085. Form of sentence—Confinement at 
ant may be present or absent. hard labor—Solitary confinement— 

2 2074. Warrant of arrest to bring in de- Twenty days. 
fendant. ĝ 2086. Fine and costs, how worked out. 

3 2075. Court must inform defendant of ver- ¢ 2087. Death warrant, contents of—Dav of 
dict before pronouncing judgment. execution. 

2 2076. Bench warrant to bring in defendant é 2088. Death penalty to be hanging by the 
for judgment. | neck. 

3 2077. Defendant to be imprisoned until fine 2 2089. Death warrant filed with sheriff's re- 
and costs are paid. turn. 

g 2078. Upon judgment for fine execution may ¢ 2090. Failure to execute on day appointed. 
issue against defendant’s property. ĝ 2091. Final record within six months—Con- 

g 2079. Defendant may in addition to punish- tents. 
ment be recognized to keep the peace ĝ 2092. Governor may commute sentence or 


S$ 2068. [1332.] When defendant found guilty—Costs. 


except in felony. 


grant pardon. 


When the 


defendant is found guilty, the court shall render judgment accordingly, 
and the defendant shall be hable for all costs, unless the court or jury try- 
ing the cause expressly find otherwise.—Code of 1881, § 1104. 

Foster v. Ter., I W., 415; 25 P., 459. 


§ 2069. [1333.] Judgment for fine in criminal cases lien upon 
defendant’s property. Judgments for fines in all criminal actions ren- 
dered, are, and may be made liens upon the real estate of the defendant in 
the same manner, and with like effect as judgments in civil actions. 
— Code of 1881, I11I. | 


$ 2070. [1334.] Defendant may have stay of execution same as in 
civil actions. The defendant may have a stay of execution for the same 
length of time, and in the same manner, as provided by law in civil ac- 
tions, and with like effect, and the same proceedings may be had therein. 
— Code of 1881, § 1112. 


$ 2071. [1335.] Fines—How disposed of—Receipts—Penalty for 
neglect. All fines imposed on any person by the provisions of this code, 
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where the same shall be collected, shall be paid to the county treasurer of 
the county where such conviction shall have been had, to go into the gen- 
eral county fund. The county treasurer shall give duplicate receipts 
therefor, one of which shall be filed with the county auditor; and all off- 
cers refusing or neglecting to pay over any fines within one month after 
they shall have been received, shall, upon conviction thereof, be fined in 
fourfold the amount of such fines so received.—Code of 1881, § 1113. 


$ 2072. [1336.] Judgment must be pronounced after verdict of 
guilty. After verdict of guilty, or finding of the court against the defend- 
ant, if the judgment be not arrested, or a new trial granted, the court 
must pronounce judgment—Code of 1881, § 1114. 


§ 2073. [1337.] Rendition of judgment—When defendant may be 
present or absent. For the purpose of judgment, if the conviction be 
for an offense punishable by imprisonment, the defendant must be person- 
ally present ; if for a fine only, he must be personally present, or some 
responsible person must undertake for him to secure the payment of the 
judgment and costs; judgment may then be rendered in his absence.— 
Code of 1881, § 1115. 


S$ 2074. [1338.] Warrant of arrest to bring in defendant. If in 
any case the defendant is not present when his personal presence is neces- 
sary, the court may order the clerk to issue a warrant for his arrest, which 
may be served in any county in this territory, as a warrant of arrest in 
other cases.—Code of 1881, § 1116. 


§ 2075. [1339-] Court must inform defendant of verdict before 
pronouncing judgment. When the defendant appears for judgment, 
he must be informed by the court of the verdict of the jury, and asked 
whether he have any legal cause to show why judgment should not be 
pronounced against him.— Code of 1881, § 1117. 


§ 2076. [1340.] Bench warrant to bring in defendant for judg- 
ment. If the defendant have been discharged on bail, or have depos- 
ited money instead thereof, and do not appear for judgment when his per- 
sonal appearance is necessary, the court, in addition to the forfeiture of 
the recognizance, or of the money deposited, may direct the clerk to issue 
a bench warrant for his arrest.-—Code of 1881, § 1118. 


§ 2077. [1341.] Defendant to be imprisoned until fine and costs 
are paid. When the defendant is adjudged to pay a fine and costs, the 
court shall order him to be committed to the custody of the sheriff until 
- fine and costs are paid or secured as provided by law.—Code of 1881, | 

II1Q. 

Coffer v. Territory, 1 W., 329; 25 P., 632. 

§ 2078. [1342.] Upon judgment for fine, execution may issue 
against defendant’s property. Upon a judgment for fine and costs, 
and for all adjudged costs, execution shall be issued against the property 
of the defendant, and returned in the same manner as in civil actions.— 
Code of 1881, § 1120. 


S 2079. [1343.] Defendant may, in addition to punishment be rec- 
ognized to keep the peace except in case of felony. Every court be- 
fore whom any person shall be convicted upon an indictment or informa- 
tion for an offense not punishablé with death or imprisonment in the peni- 
tentiary may, in addition to the punishment prescribed by law, require 
such person to recognize with sufficient sureties in a reasonable sum, to keep 
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the peace, or to be of good behavior, or both, for any term not exceeding 
one year, and to stand committed until he shall so recognize.—Laws of 
1891, p. 62, § 83. | 

§ 2080. [1344.] Breach of recognizance—Proceedings. In case of 
the breach of the conditions of any such recognizance, the same proceedings 
shall be had that are by law prescribed in relation to recognizances to keep 
the peace.—Code of 1881, § 1122. 


§ 2081. [1345.] Defendant may stay execution for sixty days— 
Sureties. Every defendant against whom a judgment has been rendered 
for fine and costs, may stay the execution [of ] for the fine assessed and costs 
for sixty days from the rendition of the judgment, by procuring one or 
more sufficient sureties, to enter into a recognizance in open court, ac- 
Paa ma themselves to be bail for such fine and costs.—Code of -1881, 

1123. 

§ 2082. [1346.] Approval of sureties—Bail—Execution after sixty 
days. Such sureties shall be approved\by the clerk, and the entry of the 
recognizance shall be written immediately following the judgment, and 
signed by the bail, and shall have the same effect as a judgment, and if the 
fine or costs be not paid at the expiration of the sixty days, a joint exe- 
cution shall issue against the defendant and the bail, and an execution 
against the body of the defendant, who shall be committed to jail, to be 
released as provided in this act, in committal for default to pay or secure 
the fine and costs.—Code of 1881, § 1124. 


§ 2083. [1347.] If judgment not paid in five days, defendant im- 
prisoned. If any person ordered into custody until the fine and costs 
adjudged against him be paid shall not, within five days pay, or cause the 
payment of the same to be made, the clerk of the court shall issue a war- 
rant to the sheriff commanding him to imprison such defendant in the 
county jail until such fine and costs are paid, or until he has been im- 
prisoned in such jail one day for every three dollars of such fine and costs ; 
but execution may at any time issue against the property of the defendant 
as in other cases.—Laws of 1891, p. 62, § 84. 


§ 2084. [1348.] Clerk to issue transcript after sentence—Mitti- 
mus. When any person shall be sentenced to be imprisoned in the pen- 
itentiary or county jail, the clerk of the court shall, as soon as may be, 
make out and deliver to the sheriff of the county or his deputy, a tran- 
script from the minutes of the court of such conviction and sentence, duly 
certified by such clerk, which shall be sufficient authority for such sheriff 
to execute the sentence, who shall execute it accordingly.—Code of 
1881, § 1126. 


§ 2085. [1349.] Form of sentence confinement at hard labor—Sol- 
itary confinement—Twenty days. In every case where imprisonment 
in the penitentiary is awarded against any convict, the form of the sen- 
tence shall be, that he be punished by confinement at hard labor; and he 
may also be sentenced to solitary imprisonment for such term as the court 
shall direct, not exceeding twenty days at any one time; and in the ex- 
ecution of such punishment the solitary shall precede the punishment by 
hard labor, unless the court shall otherwise order.—Code of 1881, § 1127. 


§ 2086. [1350.] Fine and costs, how worked out. When a defend- 
ant is committed to jail, on failure to pay any fines and costs, he shall, un- 
der the order of the county commissioners, work out the amount of the 
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fine and costs, at the rate of two dollars per day, and in case he shall so 
work out the fine and costs, or in case he shall not be able to work, or the 
county commissioners fail to provide work, and he shall have been con- 
fined in the county jail one day for every two dollars of such fine and 
costs, no execution shall issue therefor. When any defendant is in the 
custody of the sheriff by virtue of a sentence of imprisonment in the 
county jail, and if there be no county jail in the county, he shall, under 
the order of the county commissioners, cause such person to work his un- 
expired term of imprisonment in such manner as said county commis- 
sioners may direct.—Laws of 1883, p. 38, § 1129, of Code of 1881, 
amended. 

NOTE: See § 2083, prescribing three dollars per day. 

Foster v. State, 25 P., 459; 1 W. 4II. 


$ 2087. [1351.] Death-warrant, contents of—Day of execution. 
When judgment of death is rendered, a warrant signed by the judge and 
attested by the clerk under the seal of the court, shall be drawn and deliv- 
ered to the sheriff ; it shall state the conviction and judgment, and appoint 
a day in which the judgment shall be executed, which shall not be less than 
thirty nor more than ninety days from the time of judgment. And the 
sheriff or officer to whom said warrant was delivered shall return the same 
Brae twenty days after the time fixed for the execution.—Code of 1881, 

1130. 

Timmerman v. Territory, 3 W. T., 445; 17 P. 624. 

§ 2088. [1352.] Death penalty to be hanging by the neck. The 
punishment of death prescribed by law must be inflicted by hanging by 
the neck.—Code of 1881, § 1131. 


§ 2089. [1353.] Death-warrant filed with sheriff’s return. The 
sheriff shall return and file with the clerk the warrant, with a statement 
of his doings thereon, and the clerk shall subjoin a brief abstract of such 
statement to the record of conviction and sentence.—Code of 1881, § 1132. 


§ 2090. [1354.] Failure to execute on day appointed. Whenever 
the time appointed for the execution of a prisoner shall have passed, from 
any cause, the court by whom the time was fixed, or the judge or judges 
thereof, shall cause the prisoner to be brought immediately before the said 
court, judge or judges, and proceed to appoint a day for the carrying into 
effect of the sentence of death.—Code of 1881, § 1133, 


$ 2091. [1355.] Final record within six months—Contents. The 
clerk of the court shall make a final record of all the proceedings in a crim- 
inal prosecution within six months after the same shall have been decided, 
which shall contain a copy of the minutes of the challenge to the panel of 
the grand jury, the indictment or information, journal entries, pleadings, 
minutes of challenges to panel of petit jurors, judgment, orders or deci- 
sion, and bill of exceptions.—Laws of 1891, p. 63, § 85. 
Shopoonmash v. United States, 1 W. T. 188. Thompson v. Territory, 1 W. T. 548. 


§ 2092. [1356.] Governor may commute sentence or grant par- 
dons. Whenever a prisoner has been sentenced to death, the governor 
shall have power to commute such sentence to imprisonment for life at 
hard labor; and in all cases in which the governor is authorized to grant 
pardons or commute sentence of death, he may, upon the petition of the 
person convicted, commute a sentence or grant a pardon, upon such con- 
ditions, and with such restrictions, and under such limitations as he may 
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think proper; and he may issue his warrant to all proper officers to carry 
into effect such pardon or commutation, which warrant shall be obeyed 
and executed, instead of the sentence, if.any, which was originally given: 
The governor may also, on good cause shown, grant respites, from time to 
time, as he may think proper.—Code of 1881, § 1136. 
Const. of U. S., Art. II § 2. Const. of Wash., Art. III, §§ 9-11. Mason v. 
Barnett, 28 P., 1025. State v. McIntire, 59 Am. Dec., 575. 


CHAPTER CLXI. 
JUDGMENTS ON FORFEITED RECOGNIZANCES. 


¢ 2093. Judgment against principal and sure- ĝ 2096. Recognizance forfeited. 
ties on forfeiture of recognizances. ĝ 2097. Action on recognizances not barred by 
¢ 2094. Stay of execution for sixty days. neglect or defects. 


3 2095. When judgment may be vacated. 


§ 2093. [1357.] Judgment against principal and sureties on for- 
feiture of recognizance. In criminal cases where a recognizance for the 
appearance of any person, either as a witness or to appear and answer, 
shall have been taken and a default entered, the recognizance shall be de- 
clared forfeited by the court, and at the time of adjudging such forfeiture 
said court shall enter judgment against the principal and sureties named 
in such recognizance for the sum therein mentioned, and execution may 
issue thereon the same as upon other judgments.—Code of 1881, § 1137. 


§ 2094. [1358.] Stay of execution for sixty days. The parties, or 
either of them, against whom such judgment may be entered in the 
superior or supreme courts, may stay said execution for sixty days by 
giving a bond with two or more sureties, to be approved by the clerk, con- 
ditioned for the payment of such judgment at the expiration of sixty days, 
unless the same shall be vacated before the expiration of that time.—Laz's 
of oo p. 63, § 86. 


§ 2095. [1359.] When judgment may be vacated. Ifa bond be given 
and execution stayed, as provided in section [twelve hundred and ninety- 
one] [thirteen hundred and fifty-eight | [2094] and the person for whose 
appearance such recognizance was given shall be produced in court before 
the expiration of said period of sixty days, the judge may vacate such 
judgment upon such terms as may be just and equitable, otherwise execu- 
tion shall forthwith issue as well against the sureties in the new bond as 
against the judgment debtors.—Laws of 1891, p. 63, § 87. 


§ 2096. [1360.] Recognizances forfeited. All recognizances taken 
and forfeited before any justice of the peace or magistrate shall be forth- 
with certified to the clerk of the district court of the county ; and it shall 
be the duty of the prosecuting attorney to proceed at once by action against 
all the persons bound in such recognizances and in all forfeited recogni- 
zances whatever, or such of them as he may elect to proceed against. —Code 
of 1881, § 1166. 


§ 2097. [1361.] Action on recognizance not barred by neglect or 
defects. No action brought on any recognizance given in any criminal 
proceeding whatever shall be barred or defeated, nor shall judgment be 
arrested thereon, by reason of any neglect or omission to note or record the 
default of any principal or surety at the time when such default shall happen, 
or by reason of any defect in the form of the recognizance, if itsufficiently 
appear from the tenor thereof at what court or before what justice the 
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party or witness was bound to appear, and that the court or magistrate 
before whom it was taken was authorized by law to require and take such 
recognizance; and a recognizance may be recorded after execution 
awarded.—Laz's of 1891, p. 63, § 88. 

Ainsworth v. Territory, 3 W. T. 270.—14 P. 590. 


CHAPTER CLXII. 
COSTS AND FEES IN CRIMINAL CASES. 


g 2098. Costs when complaint unfounded—How ĝ 2104. Mileage of jurors, witnesses and offi- 
paid. cers—Clerk’s duties. 
f 2099. Grand jury may order complainant to @ 2105. County to pay costs when itemized bill 
pay costs. is approved by judge—Double pay 
ĝ 2100, Persons convicted of crime must pay not allowed. 
costs, fees etc. @ 2106. County shall provide court house, fur- 
@ 2101. Costs taxed after sentence—Cost bill in nishings, etc. 
triplicates— Procedure. ĝ 2107. All collections from criminals, etc., 
8 2102. Proceedings upon receipt of cost bill. paid into county treasury. 
¢ 2103. Transportation of prisoners—Guards, 
fees, etc. 


§ 2098. [3050.*] Costs when complaint unfounded—How paid. 
When any person shall be brought before a court, justice of the peace or 
other committing magistrate of any district, county, city or town in this 
territory, having jurisdiction of the alleged offense, charged with the com- 
mission of a crime or misdemeanor, and such complaint upon examination 
shall appear to be unfounded, no costs shall be payable by such acquitted 
party, but the same shall be chargeable to the county, city or town for or 
in which the said complaint is triable, but if the court, justice of the peace 
or other magistrate trying said charge, shall decide the complaint was frivo- 
lous or malicious, the judgment or verdict shall also designate who is the 
complainant, and may adjudge that said complainant pay the costs. In 
such cases a judgment shall thereupon be entered for the costs against 
said complainant, who shall stand committed until such costs be paid or 
discharged by due process of law.—Code of 1881, § 2103. 


§ 2099. [3051*] Grand jury may order complainant to pay costs. 
When a grand jury, upon a complaint submitted to them for investigation, 
fail to find a bill of indictment for an offense against the laws of the ter- 
ritory, they shall also inquire whether the complaint is frivolous or mali- 
cious, and decide whether the county or complainant shall pay the costs, 
and make return of their finding in opèn court. Any complainant ad- 
judged by said grand jury as liable for the costs, shall forthwith be brought 
into court, and sentenced to pay the same or stand committed until such 
judgment is satisfied or complied with.—Code of 1881 § 2104. 


§ 2100. [3052*] Persons convicted of crime, must pay costs, fees, 
etc. Every person convicted of a crime or held to bail to keep the peace, 
shall be liable to all the costs of the proceedings against him, including, 
when tried by a jury in the district court, twelve dollars for a jury fee, and 
when tried by a jury before a committing magistrate, six dollars for jury 
fee, for which judgment shall be rendered and collection had as in cases 
of fines. The jury fee, when collected for a case tried by the district court, 
shall be paid to the clerk to be by him applied as the jury fee in civil cases . 
is applied.—Code-of 1881, § 2105. 


§ 2101. [1382a.} Costs taxed after sentence —Cost bill in triplicate 
—Procedure. In all convictions for felony, whether capital or punisha- 
* Vol. I., H. C. 
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ble by imprisonment in the penitentiary, the clerk of the district court shall 
forthwith, after sentence, tax the costs in the case. The cost bill shall be 
made out in triplicate, and be examined by the prosecuting attorney of the 
district embracing the county in which the trial was had. After which 
the judge of the district court shall allow and approve such bill or so much 
thereof, as is allowable by law. The clerk of the district court shall there- 
upon, under his hand, and under the seal of the court, certify said tripli- 
cate cost bills, and shall file one with the papers of the cause, and shall 
transmit one to the territorial auditor and one to the county auditor of the 
county in which said felony was committed.—Laws of 1883, P. 35; § 2106 
of Code of 1881 amended. 


§ 2102. [3053.*] Procedure upon receipt of cost bill. Upon the 
receipt of the cost bill, as provided for in the preceding section, the 
county auditor shall draw warrants for the amounts due each person, 
as certified in said cost bill, which warrants shall be paid as other county 
warrants are paid. On receipt of the certified copy of said cost bill, the 
territorial auditor shall examine and audit said bill and allow the same or 
so much thereof as may be allowable against the territory, and shall credit 
the amount so allowed to the county from whence the bill came as so much 
territorial tax paid. ‘The territorjal auditor shall immediately notify the 
territorial treasurer and county auditor, each of whom shall credit and 
charge accordingly.—Laws of 1883, P. 35, § 2107 of Code of 1881, 
amended. 


§ 2103. [3055.*] Transportation of prisoners—Guards, fees, etc. 
In the necessary and actual transportation of prisoners to await or attend 
trial the sheriff may employ necessary guards, not to exceed one for each 
prisoner. Said guard shall be allowed two dollars per day and mileage. 
The sheriff shall be allowed in conveying prisoners to and from the 
county to the place of trial, or to and from the place of confinement, the 
mileage of officer, guard or guards, and prisoner or prisoners, or else the 
actual expenses incurred.—Code of 1881, § 2108. 


§ 2104. [3049.*] Mileage for jurors, witnesses and officers—Clerk’s 
duties. Whenever a juror, witness or officer is required to attend a 
court, or travel on official business out of the limits of his own county, 
and entitled to mileage, in lieu thereof he may at his option receive his 
actual and necessary traveling expenses by the usual traveled route in 
going to and returning from the place where the court is held, or where 
the business is discharged. At the close of each term of the district 
court, the clerk shall ascertain the amount due each juror for his mileage 
and per diem ; and he shall also certify the amount of fees that may be 
due to the sheriff of any other county than that in which the court is 
held, who may have attended the term, having a prisoner in custody 
charged with or convicted of a crime, or for the purpose of conveying 
such prisoner to or from the county, which, when approved by the court 
or judge, shall be a charge upon the county to which the prisoner belongs ; 
and he shall also certify the amount which may be due witnesses attending 
from another county in a criminal case for their fees, which, when ap- 
proved by the court or judge, shall be a charge upon the county to which 
the case belongs.—Code of 1881, § 2109. 


§ 2105. [3031.*] County to pay costs when itemized bill is ap- 
proved by judge—Double pay not allowed. Each county shall be lia- 
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ble to pay the per diem and mileage, or other compensation in lieu thereof, 
to jurors of the county, attending the district court; the fees of the sheriff 
for maintaining prisoners charged with crimes, and his costs in conveying 
them to and from the district court, as well as their board while there ; 
the per diem and mileage, or such other compensation as is allowed in 
lieu thereof of the sheriff of the county, when in criminal cases he is re- 
quired to attend or travel to the district court out of the limits of his own 
county, costs in criminal cases taken from the county to the district court: 
Provided, That none shall be so paid by the treasurer unless the particular 
items shall be approved by the judge and certified by the clerk under the 
seal of the court: And provided further, That for the time or travel which 
may be paid by the parties or United States, no payment from the county 
fund shall be allowed, and no officer, juror or witness shall receive from 
the county double pay as a per diem for the same time, or as traveling ex- 
penses or mileage for the same travel, in how many different capacities or 
in however many different causes they may be summoned, notified, or 
called upon to testify or attend in.—Code of 1881, § 2110. 


§ 2106. [3051.2*] County shall provide court house furnishings. 
The county in which the court 1s held shall furnish the court house, a jail 
or suitable place for confining prisoners, ,books for record, stationery, lights, 
wood, attendance, and other incidental expenses of the court house and 
court which are not paid by the United States.— Code of 1881, § 2111. 


§ 2107. [3054.*] All collections from criminals etc. paid into the 
county treasury. All costs collected against any person convicted of 
crime or misdemeanor, and all sums collected on recognizances of persons 
accused, or of witnesses in criminal cases for fines and forfeitures, shall 
belong to the county from which the case came.—Code of 1881, § 2112. 


CHAPTER CLXIII. 


SECOND APPEAL IN CRIMINAL, CASES. 
% 2108. Second appeal allowed in felony cases ĝ 2112. Procedure when appeal is not perfected, 


within sixty days. @ 2113. Hearing of motion for dismissal, how 
2 2109. Notice to prosecuting attorney, second controverted. 

appeal—Bill of exceptions and state- g 2114. When second appeal is wrongfully 

ment of facts—Procedure. taken. 


g 2110. Time for taking appeal—Thirty days ĝ 2115. Emergency clause. 
limit. ) 
ĝ 2111. Second appeal shall stay only death 
sentence—Duty of judge concerning 
such appeal. l 


§ 2108. Second appeal allowed in felony cases within sixty days. 
Whenever, heretofore or hereafter, any person shall have been convicted 
of a felony in this state and shall have appealed to the supreme court from 
the judgment entered against him, if his appeal shall have been disposed 
of, and the judgment against him affirmed without a hearing on the 
merits, and if the denial of a hearing upon the merits shall have been 
caused by the supreme court striking out or disregarding his bill of ex- 
ceptions or statement of facts, for want of the lawful, regular or timely 
settlement or certification thereof, such person shall, upon giving the 
notice hereinafter provided for, be entitled to a new and second appeal to 
said supreme court at any time within sixty days after the receipt of the 
remittitur from the supreme court on the determination of the first appeal 

* Vol. I., H.C. 
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by the clerk of the superior court from which the first appeal was taken, 
and it is hereby made the duty of the clerk of such superior court imme- 
diately upon the receipt by him of such remittitur to notify the defendant’s 
attorney of record thereof: Provided, That in every case of the kind herein 
provided for and heretofore determined such new and second appeal may 
be taken within sixty days after the passage of this act.—Laws of 1893, 
p. 52, § I. 

§ 2109. Notice to prosecuting attorney—Second appeal—Bill of 
exceptions and statement of facts—Procedure. In every case by this 
act provided for, the person desiring to take such second appeal shall, 
within the time in the foregoing section provided, by himself or attorney, 
give written notice to the prosecuting attorney of the county wherein the 
judgment was rendered, that he appeals anew from said judgment to the 
supreme court, and shall within said time for taking such new appeal file 
in the office of the clerk of said superior court the original of said notice 
of appeal with a verified proof of service or an admission of service thereon. 
And shall thereupon be entitled to prepare and file a new bill of exceptions 
or statement of facts in the case on such new appeal, or at his election 
may use and have his former bill of exceptions or statement of facts con- 
sidered on such new appeal. And the bill of exceptions or statement of 
facts on such new appegl shall thereupon be settled and certified within 
the time and in the manner prescribed by law for the settlement and certi- 
fication of bills of exceptions and statement of facts on a first appeal from 
such a judgment and for the purpose of determining the time within which 
the bill of exceptions or statement of facts on such second appeal shall be 
filed, settled and certified ; the time therefor shall commence to run from 
the date of filing the notice of such second appeal in the office of the clerk 
of the superior court of the proper county: Provided, In case the judge 
who tried the cause, the judgment wherein is appealed from under the pro- 
visions of this act, is no longer in office as such judge, he is, notwithstand- 
ing, hereby empowered and required to settle and certify the statement of 
facts on such new appeal as if still in office, and such settlement and cer- 
tification shall for all purposes be of the same force and effect as if such 
judge were still in office. —Zaws of 1893, P. 53, § 2. 


$ 2110. Time for taking appeal—Thirty days’ limit. The time for 
taking the appeal in this act provided for may be extended not to exceed 
thirty days by the written stipulation of the prosecuting attorney of the 
proper county and the attorney of record of the defendant in the case filed 
in the office of the clerk of the superior court of said county.—Laws of 
1893, P. 54, $ 3- 

§ 2111. Second appeal shall only stay death sentence—Duty of 
judge concerning such appeal. No sentence to confinement in the pen- 
itentiary shall be stayed by the taking of such second appeal, but every 
sentence to the death penalty shall be stayed thereby until the hearing 
and determination of such second appeal ; and it is hereby made the duty 
of the clerk of the superior court which shall have issued any death war- 
rant, immediately upon the notice of second appeal in such case herein 
provided for being filed in his office, to notifiy the judge of such court 
thereof and to exhibit to said judge such notice. And it is hereby made 
the duty of such court, upon such notice of appeal being to him exhibited, 
to forthwith recall such death warrant, and the execution of such warrant 
shall be thereupon suspended pending the hearing and determination of 
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such second appeal, or in case such appeal is not perfected or prosecuted 
to a final determination until further and final proceedings are had in the 
cause in due course of law.—Law’s of 1893, p. 54, § 4. 


§ 2112. Procedure when appeal not perfected. In any case in 
which a notice of second appeal has been given and a death warrant is by 
reason thereof withdrawn, as herein provided, and the appeal is not per- 
fected as by law required or prosecuted to a final determination, the pros- 
ecuting attorney of the proper county shall, upon the expiration of the 
time for perfecting such appeal, or if such appeal be perfected at any time 
thereafter that it appears that said appeal is not being prosecuted in good 
faith to final determination, serve a written notice on the attorney of record 
for the defendant, or, if such attorney cannot for any reason be served 
with such notice, upon the defendant himself, that said prosecuting attor- 
ney will, at a time in said notice specified and which shall not be less than 
thirty days or more than sixty days from the date of said notice, move the 
supreme court for an order dismissing the proceedings under said notice of 
second appeal. Said notice of motion shall be so served on the defendant 
or his attorney of record not less than thirty days from the time therein 
specified for the hearing [for] [o/ ] the motion for dismissal, and shall briefly 
state the grounds of such motion. And the original of the notice of mo- 
tion for dismissal with verified proof of service or admission of service of 
the same indorsed thereon or thereto attached, shall be immediately, upon 
the service thereof, filed by the county attorney in the office of the clerk 
of the superior court of the proper county. And said clerk shall there- 
upon forthwith transmit to the clerk of the supreme court a full *certified 
transcript of the files and records in his office pertaining to said second 
appeal and not previously transmitted by him to said clerk, which tran- 
script shall be filed by the clerk of the supreme court in his office.—Laws 


of 1893, P. 54, § 5. 


§ 2113. Hearing of motion for dismissal, how controverted. 
Upon the hearing of the motion for dismissal, the defendant may contro- 
vert the grounds for dismissal stated in the notice of such motion by aff- 
davits, copies of which shall be served on the prosecuting attorney not less 
than ten days before the date of hearing such motion specified in the no- 
tice, to which affidavits on behalf of defendant the prosecuting attorney 
may interpose counter affidavits, copies of which shall be served on the 
defendant not less than two days before the specified date of hearing.— 


Laws of 1893, p. 55, § 6. 


$ 2114. When second appeal is wrongfully taken court shall 
quash and dismiss—Provided. If upon the hearing of said motion it 
shall appear to the satisfaction of the supreme court that said second ap- 
peal is wrongfully taken, that the same was not perfected as required by 
law by reason of the culpable neglect of the defendant, or that the same 
is not prosecuted in good faith, the supreme court shall quash and dismiss 
said second appeal, reaffirm the judgment appealed from and remit the 
case back to the superior court with an appropriate order for carrying the 
judgment so reaffirmed into effect : Provided, That the supreme court may 
in its discretion relieve an appellant in any case in this act provided for 
from any default or disability resulting from mistake, inadvertence, sur- 
prise or accident, and shall in the furtherance of substantial justice disre- 
gard any and all technical irregularities and informalities.—Laws of 1893, 


P. 55, $ 7: 
29 


450 CRIMINAL PROCEDURE Part V 


§ 2115. Emergency clause. Whereas, there are at present no adequate 
provisions under the laws of this state for the taking of the appeal in this 
act provided for; and, whereas, legal provision for such an appeal is 
deemed essential to the proper and complete administration of justice and 
the protection of the substantial rights of persons convicted of felony : 
therefore an emergency is hereby declared to exist, and this act shall take - 
effect and be in force from and after its passage and approval by the gov- 
ernor.—Laws of 1893, p. 56, § 8. 

Note: This act relating to second appeals was vetoed by the governor, but 
not returned by him within the time required by law. The following note 
is appended to the enrolled bill. 

‘“ STATE OF WASHINGTON, HOUSE OF REPRESENTATIVES, 
OLYMPIA, March 2, 1893. 
Hon. J. H. Price, Secretary of State, Olympia, Wash.: 

HONORED SIR :—The following order was made by the house of representatives 
this day : ‘The chief clerk be instructed to transmit House Bill No. 332 to the office 
of the Secretary of State, for record, for the reason that the veto message and bill 
were not returned to the house within the time prescribed by the Constitution.’ If 
for any reason you refuse to receive this bill, please return the same with your rea- 
sons in writing. Very respectfully, 

T. G. NICKLIN, Chief Clerk,” 

See House concurrent resolutions Nos. 22 and 23, pp. 492 and 493, laws of 1893; 

but there appear to have been no further proceedings. 


TITLE LV. 
MISCELLANEOUS CRIMINAL MATTERS. 


CHAPTER 164. Miscellaneous Provisions Concerning Criminal Actions. 
CHAPTER 165. Search Warrants. 
CHAPTER 166. Fugitives from Justice. 


CHAPTER CLXIV. 
MISCELLANEOUS PROVISIONS CONCERNING CRIMINAL ACTIONS. 


g 2116. Rights of accused to be heard and to ĝ 2124. Continuance by court where sufficient 
meet witnesses—Depositions. reason shown. 

ĝ 2117. Accused may produce witnesses, and ¢ 2125. When action dismissed, defendant dis- 
have compulsory process, etc.—Five charged. 
days’ limit for felony. ĝ 2126. Court may order dismissal after indict- 

ĝ 2118. No person convicted unless by confes- ment. 
sion or verdict. ĝ 2127. Noille prosequi abolished. 

ĝ 2119. Conviction or acquittal bars further ¢ 2128. Dismissal a bar for misdemeanor but 
prosecution. not for felony. 

2 2120. Acquittal for variance no barto further ĉ 2129. Accused may give bail except for mur- 
prosecution. der in first degree, 

¢ 2121. No one shall be punished before con- g 2130. Accessory after the fact may be tried 
viction. though principal has not been. 

ĝ 2122, Discharge on failure to indict in thirty $ 2131. What constitutes variance as to owner- 
days. ship of property. 

@ 2123. Defendant must be brought to trial ĝ 2132. Truth of matter charged may beé a de- 


within sixty days. fense in libel cases. 
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ĝ 2133. Officer may break into buildings when g 2136. Recompense to prosecutor and keeper 
necessary to make arrests. of stolen property to be paid by 
@ 2134. Arrests criminal process, etc., by tele- county treasurer. 
graph. f 2137. Defendant not liable for costs when 
¢ 2135. Stolen property to be restored to owner charges not sustained. 


—Sale not to divest ownership. 


§ 2116. [1362.] Rights of accused to be heard and to meet wit- 
nesses—Depositions. On the trial of any indictment or information, the 
party accused shall have the right to be heard by himself or counsel, to 
meet the witnesses produced against him face to face: Provided, always, 
That in any case where a witness or witnesses whose deposition or deposi- 
tions have been taken by a committing magistrate pursuant to law are 
absent, and cannot be found when required to testify in such case, so 
much of such deposition or depositions as the court shall decide to be ad- 
missible and competent shall be admitted and read as evidence in such 
case.—Law's of 1891, p. 63, § 89. 


§ 2117. [1363.] Accused may produce witnesses and have compul- 
sory process, etc.—Five days’ limit for felony. On the triat of any 
indictment or information the party accused shall have the right to pro- 
duce witnesses and proofs in his favor, and have compulsory process to 
compel the attendance of witnesses in his behalf, and to a speedy public 
trial by an impartial jury, and no person shall be put upon trial on an 
indictment or information for a felony until the expiration of five days 
from the day of his arrest.—Laws of 1891, p. 64, § 90. Constitution, 
Art. 1, § 22. 

State v. Humason, 32 P., III. 


S$ 2118. [1364.] No person convicted unless by confession or ver- 
dict. No person indicted or informed against for an offense shall be con- 
victed thereof unless by confession of his guilt in open court, or by the 
verdict of a jury accepted and recorded in open court.—Zaws of 1891, 
p. 64, Š 91. | 

§ 2119. [1365.] Conviction or acquittal bars further prosecution. 
A conviction or acquittal by a judgment upon a verdict shall bar another 
prosecution for the same offense, notwithstanding a defect in form or sub- 
stance in the indictment on which the conviction or acquittal took place. 
Code of 1881; 768. 


§ 2120. [1366.] Acquittal for variance no bar to further prosecu- 
tion. A defendant acquitted on the ground of variance between the in- 
dictment or information and the proof may be thereafter prosecuted upon 
a new indictment or information.—Laws of 1891, p. 64, § 92. 


_§ 2121. [1367.] No one shall be punished before conviction. No 
person charged with any offense against the law shall be punished for 
such offense, unless he shall have been duly and legally convicted thereof 
in a court having competent jurisdiction of the case and of the person. 
—Code of 1881, § 770. 


§ 2122. [1368.] Discharge on failure to indict in thirty days. 
When a person has been held to answer, if an indictment be not found or 
information filed against him within thirty days, the court must order the 
prosecution to be dismissed, unless good cause to the contrary be shown. 
—Laws of 1891, p. 64, § 93. 

§ 2123. [1369.] Defendant must be brought to trial within sixty 

gs. If a defendant indicted or informed against for an offense, whose 


452 | CRIMINAL PROCEDURE Part V 


trial has not been postponed upon his application, be not brought to trial 
within sixty days after the indictment is found or the information filed, 
the court must order it to be dismissed, unless good cause to the contrary 
be shown.--Laws of 1891, p. 64, § 94. 


8 2124. [1370.] Continuance by court where sufficient reason 
shown. If the defendant be not indicted, informed against or tried, as 
provided in the last two sections, and sufficient reason therefor shown, the 
court may order the action to be continued from time to time, and in the 
mean time may discharge the defendant from custody on his recognizance 
or on bail for his appearance to answer the charge at the time to which 
the action is continued.—Zaws of 1891, p. 65, § 95. 


§ 2125. [1371.] When action dismissed, defendant discharged. If 
the court direct the action to be dismissed, the defendant must, if in cus- 
tody, be discharged therefrom, or if admitted to bail, his bail must be ex- 
onerated, and if money has been deposited instead of bail it must be re- 
funded to him.—Code of 1881, § 774. 


$ 2126. [1372.] Gourt may order dismissal after indictment. The 
court may, either upon its own motion or upon application of the prosecut- 
ing attorney, and in furtherance of justice, order an action, after an in- 
dictment or information, to be dismissed ; but in such case the reason of 
the dismissal must be set forth in the order, which must be entered upon 
the record.—Laws of 1891, p. 65, § 96. 


$ 2127. [1373.] Nolle prosequi abolished. The entry of a nolle 
prosequt is abolished, and no prosecuting attorney shall hereafter discon- 
tinue or abandon a prosecution except as provided in the last section.—- 
Code of 1881, § 776. 


§ 2128. [1374.] Dismissal a bar for misdemeanor but not for 
felony. An order for dismissal as provided in this chapter, is a bar to 
another prosecution for the same offense, if 1t be a misdemeanor ; but it is 
not a bar if the offense charged be a felony.—Code of 1881, 777. 


§ 2129. [1375.] Accused may give bail except for murder in first 
degree. Every person charged with an offense, except that of murder in 
the first degree, where the proof is evident or the presumption great, may 
be bailed by sufficient sureties, and bail shall justify and have the same 
rights as in civil cases, except as otherwise provided in this chapter: Zro- 
vided, That all persons accused of crime in any court of this territory, 
whether by indictment or otherwise, shall be admitted to bail by the court, 
where the same is pending, or by a judge in vacation, when it shall ap- 
pear to the court or judge that the accused has offered to go to trial in 
good faith and without collusion with witnesses, and has been denied a 
trial by the court, or that the accused is so sick or infirm that further con- 
finement in jail would greatly endanger his life or make his sickness or 
infirmity permanent, and the bail bond in such cases shall be reasonable, 
and at the sound discretion of the court.—Code of 1881, § 778. 


2130. [1376.] Accessory after fact may be tried, though princi- 
pal has not been. Every person who shall become an accessory after the 
fact to any felony may be indicted, convicted and punished, whether the 
principal felon shall or shall not have been convicted previously, or shall 
or shall not be amenable to justice, by any court having jurisdiction to 
try the principal felon.— Laws of 1891, p. 65, § 97. 


Chap. CLXIV MISCELLANEOUS PROVISIONS 453 


§ 2131. [1377.] What constitutes variance as to ownership of 
property. In the prosecution of any offense committed upon, or in rela- 
tion to, or in any way affecting any real estate, or any offense committed 
in stealing, embezzling, destroying, injuring, or fraudulently receiving or 
concealing any money, goods, or other personal estate, it shall be sufficient, 
and shall not be deemed a variance, if it be proved on trial that at the 
time when such offense was committed, either the actual or constructive 
possession, or the general or special property, in the whole, or any part of 
such real or personal estate, was in the person or community alleged in 
the indictment or other accusation to be the owner thereof.—Code of 1881, 
$ 963. 

NOTE: See §§ 2135 and 2136. 


§ 2132. [1378.] Truth of matter charged may be a defense in 
libel cases. In prosecution for libel, the truth thereof may be given in 
evidence to the jury, and if it appear to them that the matter charged as 
libelous was a crime punishable by fine or imprisonment and was true, 
and that the same was published with good motives and justifiable ends, 
the defendant shall be acquitted.—Code of 1881, § 1233. 


§ 2133. [1379.] Officer may break into building when necessary 
to make arrest. To make an arrestin criminal actions, the ofhcer may 
break open any outer or inner door, or windows of a dweiling house or 
other building, or any other inclosure, if, after notice of his office and pur- 
pose, he be refused admittance. —Code of 1881, § 1170. 


§ 2134. [1557.*] Arrests, criminal process, etc., by telegraph. 
: Whenever any person or persons shall have been indicted or accused 
on oath of any public offense, or thereof convicted, and a warrant 
of arrest shall have been issued, the magistrate issuing such warrant, or 
any judge of the supreme court, or of any district or probate court, may 
indorse thereon an order signed by him and authorizing the service there- 
of by telegraph, and thereupon such warrant and order may be sent by 
telegraph to any marshal, sheriff, constable or policeman, and on the re- 
ceipt of the telegraphic copy thereof by any such officer, he shall have 
the same authority and be under the same obligations to arrest, take into 
custody and detain the said person or persons, as if the said original war- 
rant of arrest, with the proper direction for the service thereof, duly en- 
dorsed thereon, had been placed in his hands, and the said telegraphic 
copy shall be entitled to full faith and credit, and have the same force and 
effect in all courts and places as the original; but prior to indictment and 
conviction, no such order shall be made by any officer, unless in his judg- 
ment there is probable cause to believe the said accused person or persons 
guilty of the offense charged: Provided, ‘The making of such order, by any 
officer aforesaid, shall be prima facie evidence of the regularity thereof, 
and of all the proceedings prior thereto. ‘The original warrant and order, 
or a copy thereof, certified by the officer making the order, shall be pre- 
served in the telegraph ofhice from which the same is sent, and in tele- 
graphing the same, the original or the said certified copy may be used. 
— Code of 1881, § 2357. 


§ 2135. [1380.] Stolen property to be restored to owner—Sale not 
to divert ownership. All property obtained by larceny, robbery or burg- 
lary, shall be restored to the owner; and no sale, whether in good faith 
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on the part of the purchaser or not, shall divest the owner of his rights to 
such property ; and it shall be the duty of the officer who shall arrest any 
person charged as principal or accessary in any robbery or larceny, to se- 
cure the property alleged to have been stolen, and he shall be answerable 
for the same, and shall annex a schedule thereof to his return of the 
warrant.—Code of 1881, § 851. 


§ 2136. [1381.] Recompense to prosecutor and keeper of stolen 
property paid by county treasurer. Upon any conviction of burglary, 
robbery or larceny, the court may order a suitable recompense to the 
prosecutor, and also to the officer who has secured and kept the stolen 
property, not exceeding their actual expenses, with a reasonable allowance 
for their time and trouble, to be paid by the county treasurer.—Code of 
1881, § 852. 


§ 2137. [1382.] Defendant not liable for costs when charges not 
sustained. No prisoner or person under recognizance who shall be ac- 
quitted by verdict or discharged because no indictment 1s found against 
him, or for want of prosecution, shall be liable for any costs or fees of 
any officer or for any charge of subsistence while he was in custody, but 
in every such case the fees of the defendant’s witnesses, and of the officers 
for services rendered at the request of the defendant; and charges for 
subsistence of the defendant while in custody shall be taxed and paid as 
other costs and charges in such cases.—Code of 1881, § 1168. 


CHAPTER CLXV. 
SEARCH-WARRANTS. 


¢ 2138. When search-warrant may be issued. ~ § 2141. Property seized by search-warrant re- 
¢ 2139. Search-warrant may issue for counter- turned or destroyed. 

feit or gambling apparatus. 
ĝ 2140. Contents of search-warrant—To whom 

directed. 


§ 2138. [1383.] When search-warrant may be issued. When com- 
plaint shall have been made on oath, to any magistrate authorized to issue 
warrants in criminal cases, that personal property has been stolen or em- 
bezzled, or obtained by false tokens or pretenses, and that the complainant 
believes that it is concealed in any particular house or place, the magis- 
trate, if he be satisfied that there 1s reasonable cause for such belief, “shall 
issue a warrant for such property.—Code of 1881, § 967. Pa 


§ 2139. [1384.] Search-warrants may issue for counterfeit or 
gambling apparatus. Any such magistrate, when satisfied that there 
is reasonable cause, may also, upon like complaint made on oath, issue 
—s warrant in the following cases, to wit:— 

. To search for and seize any counterfeit or spurious coin, or forged in- . 
BE or tools, machines or materials prepared or provided for mak- 
ing either of them. 

2. To search for and seize any gaming apparatus used or kept, and to 
be used in any unlawful gaming-house, or in any building, apartment or 
lace, resorted to for the purpose of unlawful gaming. N of 1881, 

968. 


§ 2140. [1385.] Contents of search-warrant—To whom directed. 
All such warrants shall be directed to the sheriff of the county, or his 
deputy, or to any constable of the county, commanding such officer to 


( 
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search the house or place where the stolen property or other things for 
which he is required to search are believed to be gOncealed, which place 
and property, or things to be searched for shall be designated and de- 
scribed in the warrant, and to bring such stolen property or other things, 
when found, and the person in whose possession the same shall be found, 
before the magistrate who shall issue the warrant, or before some other 
magistrate or court having cognizance of the case.—Code of 1881, § 969. 
Nore: See § 1831 as to form of search-warrant. 


$ 2141. [1386.] Property seized by search-warrant returned or 
destroyed. When any officer in the execution of a search-warrant shall 
find any stolen or embezzled property, or shall seize any other things for 
which a search 1s allowed by this chapter, all the property and things so 
seized, shall be safely kept by the direction of the court or magistrate, so 
long as shall be necessary for the purpose of being produced in evidence 
on any trial, and as soon as may be afterwards, all such stolen and em- 
bezzled property shall be restored to the owner thereof, and all other things 
seized by virtue of such warrant shall be destroyed under direction of the 
court or magistrate.—Code of 1881, § 970. 


. CHAPTER CLXVI. 
FUGITIVES FROM JUSTICE. 


¢ 2142. Governor may demand fugitive from ¢ 2145. Examination of person charged—Com- 
other states—Procedure, mitment or recognizance. 

$ 2143. Duty of governor when extradition ĝ 2146. Discharge, unless demand is made by 
papers are presented. proper person. 

¢ 2144. Warrant of arrest for criminals from ¢ 2147. Complainant answerable for costs in 
other states before demand. advance while fugitive is detained. 


§ 2142. [1387.] Governor may demand fugitives from other 
states—Procedure. The governor of this state may appoint ageuts to 
demand of the executive authority of any state or territory any fugitive 
from justice, or any other person charged with felony or any other crime 
in this state; and whenever an application shall be made to the governor 
for that purpose the prosecuting attorney, when required by the governor, 
shall forthwith investigate the ground of such application and report to 
the governor all material circumstances which may come to his knowledge, 
with an abstract of the evidence and his opinion as to the expediency of 
the demand; but the governor may in any case, appoint such agents with- 
out requiring the opinion of or any report from the prosecuting attorney, 


and the accounts of the ag appointed for such purposes shall in all 
cases be audited by the ME: and paid from the state treasury. 


—Laws of 1891, p. 65, § 98. ™ 


§ 2143. [1388.] Duty of governor when extradition papers are 
presented. When a demand shall be made upon the governor of this 
territory by the executive of any state or territory, in any case authorized 
by the constitution and laws of the United States, for the delivery over of 
any person charged in such state or territory with treason, felony or any 
other crime, the prosecuting attorney or any other prosecuting 
officer, when required by the governor, shall forthwith investigate 
the ground of such demand, and report to the governor all ma- 
terial facts which may come to his knowledge as to the situation and 
circumstances of the person so demanded, especially as to whether he is 
held in custody or is under recognizance to answer for any offense against 
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the laws of this territory or of the United States, or by force of any civil 
process, and also whether such demand is made according to law, so that 
such person ought to be delivered up; and if the governor be satisfied that 
such demand is conformable to law and ought to be complied with, he 
shall issue his warrant under the seal of the territory, authorizing the 
agents who make such demand, either forthwith or at such time as shall 
be designated by the warrant, to take and transport such person to the 
line of the territory at the expense of such agents, and shall also by such 
warrant require the civil officers within this territory to afford all needful 
assistance in the execution thereof.—Code of 1881, § 972. 


S 2144. [1389.] Warrant of arrest for criminals from other states 
before demand. Whenever any person shall be found in this territory 
charged with an offense committed in any state or territory, and liable by 
the constitution and laws of the United States, to be delivered on the de- 
mand of the executive of such state or territory, any court or magistrate 
authorized to issue warrants in criminal cases, may, upon complaint un- 
der oath, setting forth the offense, and such other matters as are necessary 
to bring the offense within the provisions of law, issue a warrant to 
bring the person so charged before the same or some other court, or magis- 
trate, so authorized within the territory, to answer such complaint as in 
other cases. —Code of 1881, § 973. 


§ 2145. [1390.] Examination of person charged—Commitment or 
recognizance. If, upon the examination of the person charged, it shall 
appear to the court or magistrate, by proof in addition to the oath of the 
complainant, that there 1s reasonable cause to believe that the complaint is 
true, and that such person may be lawfully demanded of the governor, he 
shall, if not charged with a capital crime, be required to recognize with 
sufficient sureties, in a reasonable sum, to appear before such court or mag- 
istrate at a future day, allowing a reasonable time to obtain a warrant of 
the executive, and to abide the order of the court or magistrate, and if such 
person shall not so recognize, he shall be committed to prison and there be 
detained until such day, in like manner as if the offense charged had been 
committed in this territory ; and if the person so recognizing shall fail to 
appear according to the conditions of his recognizance, he shall be de- 
faulted, and the like proceedings shall be had as in the case of other 
recognizances entered into before such court or magistrate; but if such 
person be charged with a capital crime, he shall be committed to prison, 
and there be detained until the day so appointed for his appearance before 
the court or magistrate.—Code of 1881, § 974. 


§ 2146. [1391.] Discharge unless demand is made by proper per- 
son. If the person so recognized or committed shall appear before the 
court or magistrate upon the day ordered, he shall be discharged unless 
he be demanded by some persons authorized by the warrant of the execu- 
tive to receive him, or unless the court or magistrate shall see cause to 
commit him, or require of him to recognize anew for his appearance at 
some other day ; and if, when ordered, he shall not so recognize, he shall 
be committed and be detained as before provided. Whenever the person 
so appearing shall be recognized, committed or discharged, any person 
authorized by the warrant of the executive may at all times take him into 
custody, and the same shall be a discharge of the recognizance, if any, 
and shall not be deemed an escape.—Code of 1881, § 975. 
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ah, 2147. [1392.] Complainant answerable for costs in advance 

e fugitive is detained. The complainant in such cases shall be an- 

hekea he for the actual costs and charges, and for the support in prison of 

any person so committed, and shall advance to the jailer one week’s 

board at the time of commitment, and so from week to .week, so long as 

such person shall remain in jail; and if he fails to do so, the jailer may 
forthwith discharge the person from his custody.—Code of 1881, § 976. 


2148. 
2149. 
2150. 
ĝ 21SI. 
ĝ 2152. 
ĝ 2153. 


@ 2154. 


Ê 2155. 
ĝ 2156. 


¢ 2157. 
@ 2158. 
¢ 2159. 
¢ 2160. 
ĝ 2161. 
$ 2162. 


ĝ 2163. 


ĝ 2164, 


§ 2148. [1.] Murder in first degree—Pardoning power. 


PART VI. 


THE PENAL CODE. 


CHAPTER 167. 
CHAPTER 168. 
CHAPTER 169. 
CHAPTER 170. 
CHAPTER I7I. 
CHAPTER 172. 
CHAPTER 173. 
CHAPTER 174. 
CHAPTER 175. 
CHAPTER 176. 
CHAPTER 177. 
CHAPTER 178. 
CHAPTER 179. 


Offenses Against the Person. 

Offenses Against Property. 

Offenses Against Public Peace. 

Offenses Against Public Justice. 
Offenses Against Public Policy. 
Offenses by and Against Public Officers. 
Offenses Against Morality and Decency. 
Offenses Against Public Health. 
Offenses Against Public Convenience. 
Deception, False Pretenses and Fraud. 
Game and Fish Laws. 

Offenses Concerning Telegraphs. 
Attempts to Commit Crime. 


CHAPTER CLXVII. 
OFFENSES AGAINST THE PERSON. 


Murder in first degree — Pardoning 
power. 

Murder in second degree. 

Manslaughter. 

Obstructing railroads may be murder 
in first degree. 

Endangering life by obstructing rail- 
roads. 

Injury to person or property by ob- 
structing railroads. 

Killing in a duel is murder in second 
degree. ° 

When duel is fought outside of state. 

Second at duel is guilty of man- 
slaughter, when death ensues. 

Duelling with deadly weapon or chal- 
lenging— How punished. 

Punishment for sending or accepting 
challenge. . 

Penalty for manslaughter. 

Assisting suicide is manslaughter. 

Overloading vessels whereby death en- 
sues is manslaughter. 

When officers of steamboats are guilty 
of manslaughter. 

Administering poison with intent to 
kill. 

Poisoning food or drink with intent to 
injure. 


ĝ 2165. 
¢ 2166. 
ő 2167. 
@ 2168. 


@ 2169. 
¢ 2170. 


ĝ 2171. 
ĝ 2172. 
ĝ 2173. 
@ 2174. 
¢ 2175. 
ĝ 2176. 


ê 2177. 
¢ 2178. 
ê 2179. 
¢ 2180. 


@ 2r8r. 
¢ 2182. 


2 2183. 
@ 2184. 
¢ 2185. 
é 2156. 


Malicious mayhem defined—Penalty. 

Simple mayhem defined—Penalty. 

Punishment for rape—Age of consent. 

Forcing a woman to marry or be de- 
filed. 

Administering drugs. etc., for rape. 

Enticing girls for purposes of prostitu- 
tion. . 

Seduction—Marriage bars prosecution. 

Feticide, how punished. 

Feticide, a crime except to save life. 

Assault and battery—Punishment. 

Assault defined—How punished. 

Provoking assault a misdemeanor— 
Punishment—Jurisdiction. 

Assault with intent to commit felony. 

Malignant assault to do bodily harm. 

Horsewhipping, a crime, 

Exhibiting deadly weapons in a threat- 
ening manner. 

Libel—Definition and penalty. 

Communicating a libel deemed publi- 
cation. 

Blackmail—Punishment. 

Kidnapping—Punishment. 

Kidnapping child. 

Venue of action—Consent as a defense. 


MURDER, MANSLAUGHTER AND MAYHEM. 


Every 


person who shall purposely, and of deliberate and premeditated malice, 
or in the perpetration, or attempt to perpetrate, any rape, arson, robbery 
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or burglary, or by administering poison, or causing the same to be done, 
kill another, shall be deemed guilty of murder in the first degree, and 
upon conviction thereof shall suffer death, but this shall in no case pre- 
vent the exercise of the pardoning power of the governor or the authority 
to commute the punishment from that of death to imprisonment for life. — 
Laws of 1891, p. 119, $1. 

Leonard v. Territory, 7 P., 872; 2 W. T., 381. State v. Day, 29 P., 984; 4 W., 

104. Blanton v. State, 24 P., 439; I W. 265. 

$ 2149. [3.] Murder in second degree. Every person who shall pur- 
posely and maliciously, but without deliberation and premeditation, kill 
another, every such person shall be deemed guilty of murder in the sec- 
ond degree, and upon conviction thereof shall be imprisoned in the peni- 
tentiary for a term of not less than ten, nor more than twenty years, and 
kept at hard labor.— Code of 1881, 790. 

Leonard v. Territory, 7 P., 872; 2 W. T., 381. Blanton v. State, 24 P., 439; I 
W., 265. 

§ 2150. [7.] Manslaughter. Every person who shall unlawfully kill 
any human being without malice express or implied, either voluntarily 
upon a sudden heat, or involuntarily, but in the commission of some un- 
lawful act, shall be deemed guilty of manslaughter. —Laws of 1891, p. 


119, § 2. 

§ 2151. [2.] Obstructing railroads may be murder in first degree. 
Any person, or persons, who shall willfully and maliciously displace any 
switch or rail, disturb, injure, or destroy any part of a track or bridge of 
any railroad, or place any obstruction thereon, with intent that any person 
or property passing over said railroad should thereby be injured, and 
human life shall thereby be destroyed, such person or persons so offending 
shall be deemed guilty of murder in the first degree, and upon conviction 
thereof shall suffer death. But this shall in no case prevent the exercise 
of the pardoning power of the governor, or authority to commute.—Code 
of 1881, § 787. 

§ 2152. [24.] Endangering life by obstructing railroad. If any 
person or persons shall willfully and maliciously place any obstruction on 
the track of any railroad in this territory, or remove any rail therefrom, 
or in any other way injure such'railroad, or do any other thing thereto, 
whereby the life of any person is or may be endangered, he or they shall 
be punished by confinement in the territorial penitentiary for life, or for 
any term not less than two years.—Code of 1881, § 788. 

§ 2153. [25.] Injury to person or property by obstructing rail- 
road. Any person who shall willfully and.maliciously displace any 
switch or rail, or disturb, injure or destroy any part of a track or bridge 
of any railroad, or place any obstruction thereon, with intent that any per- 
son or property passing: over said railroad shall thereby be injured, and 
thereby endangering and not destroying human life, or thereby causing 
injury or destruction of property, upon conviction thereof shall be pun- 
ished by imprisonment in the penitentiary for a term of not less than one 
nor more than ten years, and shall be kept at hard labor.—Law’s of 1891, 
p. 120, § 4. 

DUELLING. | 

§ 2154. 4] Killing in a duel is murder in second degree. If 
either party to a duel be killed, the survivor shall be deemed guilty of 
murder in the second degree. —Code of 1881, § 791. 
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§ 2155. [5.] When duel is fought outside of state. If any person 
shall, by previous appointment made within, fight a duel without this ter- 
ritory, and in so doing shall inflict a mortal wound upon any person, 
whereof the person so injured shall die, such person so offending shall be 
deemed guilty of murder in the second degree, within any county in this 
territory.—Code of 1881, §-792. 


§ 2156. [6.] Second at duel is guilty of manslaughter when death 
ensues. Any person who shall be present at a duel as second, when 
either party thereto shall be killed, or a mortal wound inflicted, and 
whereof death shall ensue, shall be deemed guilty of manslaughter. 
—Code of 1881, § 797. 


S 2157. [31.] Duelling with deadly weapon or challenging—How 
punished. Every person who shall engage in a duel with any deadly 
weapon, although no homicide ensue, or shall challenge another to fight 
a duel, or shall send or deliver any written or verbal message, purporting 
or intending to be such challenge, although no duel ensue, shall be im- 
prisoned, on conviction thereof, in the penitentiary, not more than ten 
years, nor less than one year.—Code of 1881, 799. 


S 2158. [32.] Punishment for sending or accepting challenge. 
Every person who shall accept such challenge, or who shall knowingly 
carry or deliver any such challenge or message, whether a duel ensue or 
not, and every person who shall be present at the fighting of a duel with 
deadly weapons, as an aid or second, or who shall advise, encourage, or 
promote such duel, shall, on conviction thereof, be imprisoned in the pen- 
sion not more than five years nor less than six months.—Code of 1881, 

800. 


S 2159. [11.] Penalty for manslaughter. Any person convicted of 
manslaughter shall be punished by imprisonment in the penitentiary, not 
less than one year nor more than twenty years, and shall be fined in any 
sum not exceeding five thousand dollars.—Code of 1881, § 798. 


§ 2160. [8.] Assisting suicide is manslaughter. Every person de- 
liberately assisting another in the commission of self-murder, shall be 
deemed guilty of manslaughter.—Code of 1881, § 794. 


§ 2161. [9.] Overloading vessel, whereby death ensues is man- 
slaughter. Any person navigating any boat or vessel for gain, who shall 
willfully or negligently receive so many passengers, or such a quantity of 
other lading, that by means thereof such boat or vessel shall sink or over- 
set, and thereby any human being shall be drowned or otherwise killed, 
shall be deemed guilty of manslaughter.—Code of 1881, § 795. 


§ 2162. [10.] When officers of steamboats are guilty of man- 
slaughter. If the captain, or any other person having charge of any 
steamboat used for the conveyance of passengers, or if the engineer or 
other person having charge of the boiler of such boat or of any other ap- 
paratus for the generation of steam, shall, from ignorance or gross neg- 
lect, or for the purpose of excelling any other boat in speed, create or 
allow to be created, such an undue quantity of steam as to burst or break 
the boiler or other apparatus in which it shall be generated, or any appara- 
tus or machinery connected therewith, by which bursting or breaking any 
person shall be killed, every such captain, engineer or other person, shall 
be deemed guilty of manslaughter.—Code of 1881, § 796. 
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$ 2163. [26.] Administering poison with intent to kill. Every per- 
son who shall administer, or procure to be administered, any poison to 
any other human being, with intent to kill the person to whom the same 
shall be administered, if death do not ensue, upon conviction thereof, 
shall be imprisoned in the penitentiary not more than twenty years nor 
less than two years.—Code of 1881, § 801. 


§ 2164. [27.] Poisoning food or drink with intent to injure. Every 
person who shall mingle poison with any food, drink or medicine, with 
intent to injure any human being, or who shall poison any spring, well or 
reservoir of water, with such intent, shall, upon conviction thereof, be im- 
prisoned in the penitentiary not more than fourteen years nor less than 
- one year.—Code of 1881, § 802. 


§ 2165. [12.] Malicious mayhem defined—Penalty. Every person 
who on purpose, and of malicious aforethought, shall unlawfully disable 
the tongue, put out an eye, cut or bite off the nose, ear, lip, or other mem- 
ber of any person, with intent to disfigure or disable such person, shall be 
deemed guilty of malicious mayhem, and upon conviction thereof, shall be 
imprisoned in the penitentiary not more than fourteen years nor less than 
one year, and be fined in any sum not exceeding one thousand dollars.— 
Code of 1881, § 803. 


§ 2166. [13.] Simple mayhem defined—Penalty. Every person who 
shall violently and unlawfully, but without premeditation, deprive another 
of the use of any bodily member, or who shall unlawfully and willfully, 
but without premeditation, disable the tongue or eye, or bite the nose, ear 
or lip of another, shall be deemed guilty of simple mayhem, and on con- 
viction thereof, shall be imprisoned in the county jail not more than one 
year nor less than one month, and be fined in any sum not exceeding two 
thousand dollars, or fined only.—Code of 1881, § 804. 


RAPE, SEDUCTION AND ABORTION. 


§ 2167. Punishment for rape—Age of consent. If any person 
ravish or carnally know any female of the age of sixteen years or more, 
by force and against her will, or carnally know and abuse any female 
child under the age of sixteen years, he shall be punished by imprisonment 
in the penitentiary for life or any term of years.—Laws of 1885-6, p. 84, 

I. 
3 In re Rafferty, 1 W. 382; 25 P. 465. Whitcher v. State, 2 W. 286; 26 P. 268. 

§ 2168. [36.] Forcing a woman to marry or be defiled. If any per- 
son take any woman unlawfully and against her will, and by force, men- 
ace, or duress compel her to marry him or any other person, or to be de- 
filed, he shall be fined not exceeding one thousand dollars, and imprisoned 
in the penitentiary not exceeding ten years.—Code of 1881, § 813. 


§ 2169. [29.] Administering drugs, etc. for rape. If any person un- 
lawfully have carnal knowledge of any female by administering to her any 
substance or by any other means producing such stupor or such imbecility 
of mind or weakness of body as to prevent effectual resistance, or have 
such carnal knowledge of an idiot or female naturally of such imbecility 
of mind or weakness of body as to prevert effectual resistance, he shall, 
upon conviction, be punished as provided in section eight hundred and 
twelve [2167] of this code.—Code of 1881, § 814. 


§ 2170. [34.] Enticing girls for purposes of prostitution. If any 
person take or entice away any unmarried female under the age of fifteen 


Jb 
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years from her father, mother, guardian or other person having the legal 
charge of her person without their consent, for the purpose of prostitution, 
he shall, upon conviction, be punished with imprisonment in the peni- 
tentiary for not more than three years, or by a fine of not more than one 
thousand dollars and imprisonment in the county jail not more than one 
year.—Code of 1881, § 815. 


§ 2171. [35.] Seduction—Marriage bars prosecution. If any per- 
son seduce and debauch an unmarried woman of previously chaste char- 
acter, he shall be punished by imprisonment in the penitentiary not more 
than five years, or by fine not exceeding one thousand dollars and impris-: 
onment in the county jail not exceeding one year. If before judgment 
upon an indictment the defendant marry the woman thus seduced, it is a bar 
to any further prosecution for the offense.—Code of 1881, § 816. 


§ 2172. [30.] Feticide, how punished. Every person who shall ad- 
minister to any woman pregnant with a quick child, any medicine, drug, 
or substance whatever, or shall use or employ any instrument or other 
means, with intent thereby to destroy such child, unless the same shall 
have been necessary to preserve the life of such mother, shall, in case the 
death of such child or of such mother be thereby produced, on conviction 
thereof, be imprisoned in the penitentiary not more than twenty years nor 
less than one year.—Code of 1881, § 820. 


§ 2173. [33.] Feticide a crime except to save life. Every person 
who shall administer to any pregnant woman whom he supposes to be 
pregnant, any medicine, drug or substance whatever, or shall use or em- 
ploy any instrument or other means thereby to procure the miscarriage of 
such woman, unless the same is necessary to preserve her life, shall on con- 
viction thereof be imprisoned in the penitentiary not more than five years 
nor less than one year, or be imprisoned in the county jail not more than 
twelve months nor less than one month, and be fined in any sum not ex- 
ceeding one thousand dollars.—Code of 1881, § 821. 


ASSAULT AND BATTERY. 


§ 2174. [19.] Assault and battery—Punishment. Assault and bat- 
tery is the unlawful beating of another, and a person duly convicted thereof 
shall be fined in any sum not exceeding one thousand dollars, or imprison- 
ment in the county jail not exceeding one year.—Code of 1881, § 808. 


§ 2175. [20.] Assault defined—How punished. An assaultis an at- 
tempt in a rude, insolent and angry manner unlawfully to touch, strike, 
beat or wound another person, coupled with a present ability to carry such 
attempt into execution, and every person convicted thereof, shall be fined 
in any sum not exceeding five hundred dollars, to which may be added 
imprisonment in the county jail not exceeding six months.—Code of 1881, 
S 805. 

§ 2176. [21.] Pravoking assault a misdemeanor—Punishment— 
Jurisdiction. Every person who shall, by word, sign or gestures, will- 
fully provoke or attempt to provoke another person to commit an assault 
and battery, or other breach of the peace, shall be deemed guilty of a mis- 
demeanor, and upon conviction thereof, shall be fined in any sum not ex- 
ceeding twenty-five dollars, and shall stand committed until such fine and 
costs are paid. -Justices of the peace shall have exclusive original juris- 
diction of prosecutions under this act within their respective counties. — 
Laws of 1885-6, p. 79, $ I. l 
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§ 2177. [22.] Assault with intent to commit felony. An assault 
with an intent to commit murder, rape, the infamous crime against nature, 
mayhem, robbery, or grand larceny, shall subject the offender to imprison- 
ment in the penitentiary for a term of not less than one year nor more 
than fourteen years.—Code of 1881, § 806. 

Watson v. State, 2 W., 504; 27 P., 226. State v. Place, 32 P. 736. 


§ 2178. [23.] Malignant assault to do bodily harm. An assault 
with a deadly weapon, instrument or other thing with an intent to inflict 
upon the person of another a bodily injury, where no considerable provo- 
cation appears, or where the circumstances of the assault show a willful, 
malignant and abandoned heart, shall subject the offender to imprison- 
ment in the penitentiary not exceeding two years, or to a fine not exceeding 
five thousand dollars, or to both such fine and imprisonment.—Code of 
1881, § 807. 


§ 2179. [39.] Horsewhipping, a crime. Every person who shall 
assault and beat another with a cowhide or whip, having with him at the 
time a pistol or other deadly weapon, shall, on conviction thereof, be im- 
prisoned in the county jail not more than one year nor less than three 
months, and be fined in any sum not exceeding one thousand dollars.— 
Code of 1881, § 800. 


§ 2180. [37.] Exhibiting deadly weapons in a threatening man- 
ner. Every person who shall in a rude, angry or threatening manner, in 
a crowd of two or more persons, exhibit any pistol, bowie-knife, or other 
dangerous weapon, shall on conviction thereof, be imprisoned in the 
county jail not exceeding one year, and be fined in any sum not exceed- 
ing five hundred dollars.—Code of 1881, § 810. 


LIBEL AND BLACKMAIL. 


§ 2181. [17.] Libel—Definition and penalty. A libel is a defama- 
tion of a person made public by any words, printing, writing, sign, picture, 
representation or efhgy tending to provoke him to wrath, or expose him 
to public hatred, contempt or ridicule, or to deprive him of the benefits of 
public confidence and social intercourse ; or any defamation made public 
as aforesaid, designed to blacken and vilify the memory of one who is 
dead, and tending to scandalize or provoke his surviving relatives or 
friends. Every person who makes, composes or dictates a libel, or pro- 
cures the same to be done, or who publishes or willfully circulates such 
libel, or in any way. knowingly and willfully aids or assists in making 
publishing or circulating the same, shall be punished by imprisonment in 
the county jail not more than one year, or by fine not exceeding one 
thousand dollars, or by both such fine and imprisonment.—Zaws of 1891, 
p. t19, $ 3. 

State v. McArthur, 32 P., 460. 


S 2182. [18.] Communicating a libel deemed publication. The 
delivering, selling, reading, or otherwise communicating a libel, or causing 
the same to be delivered, sold, read, or otherwise communicated to one or 
more persons, or to the party libeled, shall be deemed a publication thereof. 
—Code of 1881, § 1234. 


§ 2183. [38.] Blackmail—Punishment. If any person, either ver- 
bally or by any written or printed communication, shall maliciously 
threaten any injury to the person or property of another, with intent 
thereby to extort money or any pecuniary advantage whatever, or to con- 
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trol the person so threatened to do any act against his will, he shall, upon 
conviction thereof, be imprisoned in the county jail not more than one year 
nor less than one month, or be fined in any sum not exceeding five hun- 
dred dollars, nor less than one hundred dollars.—Code of 1881, §, 822. 


KIDNAPPING, 


§ 2184. [14.] Kidnapping—Punishment. Every person who shall 
steal and take, or forcibly and unlawfully arrest any person and convey 
such person to parts without the territory of Washington or aid or abet 
therein, or who shall forcibly and unlawfully take or assist, or aid or abet 
in forcibly and unlawfully taking or arresting any person, with intent to 
take such person to parts without said territory, without having first es- 
tablished a claim upon the services of such person, according to the laws 
of this territory or of the United States, shall be deemed guilty of kidnap- 
ping, and upon conviction thereof shall be imprisoned in the penitentiary 
not more than fourteen nor less than one year and be fined not more than 
five thousand dollars nor less than one hundred dollars.—Code of 1881, 
§ 817. 

§ 2185. [15.] Kidnapping child. If any person maliciously, forcibly 
or fraudulently lead, take, decoy or entice away any child under the age 
of twelve years, with the intent to detain or conceal such child from its 
parent, guardian or other person having the lawful charge of such child, 
he shall be punished by imprisonment in the penitentiary not more than 
ten years, or by fine not exceeding one thousand dollars, or. by both such 
fine and imprisonment.—Code of 1881, § 818. 


§ 2186. [16.] Venue of action—Consent as a defense. Every 
offense mentioned in sections 817 and [819] [878] [2184 and 2185] may be 
tried either in the county in which the same may have been committed, 
or in any county in or to which the person so seized, taken, inveigled, kid- 
napped or sold, or whose services shall be sold or transferred shall have 
been taken, confined, held, carried or brought; and upon the trial of any 
such offense, the consent thereto of the person so taken, inveigled, kid- 
napped or confined, shall not be a defense, unless it shall be made satisfac- 
torily to appear to the jury that such consent was not obtained by fraud, 
nor extorted by duress or by threats.—Code of 1881, § 819. 
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ARSON AND BURNING PROPERTY. 


§ 2187. [40.] Arson—If death ensue murder in first degree. 
Every person who shall willfully and maliciously set fire to the dwelling- 
house, tent, cabin, or any structure, no matter of what material con- 
structed, used and occupied as a place of abode by any person or persons, 
any barn, stable, outhouse, ship, steamboat, or other vessel, or any water- 
craft, mill, milk-house, banking-house, distillery, manufactory, mechanics’ 
or artificers’ shop, storehouse-building, or room occupied as a shop or an 
office for professional business, or printing office of another, any public 
bridge, court-house, jail, market-house, seminary or college, edifice or 
building thereto belonging, or other public buildings, of the value of five 
dollars, or any stock of grain, hay or straw of another of the value of 
five dollars, shall be deemed guilty of arson, and upon conviction thereof, 
shall be imprisoned in the penitentiary, not more than ten years nor less 
than one year, or in the county jail not more than syx months nor less 
than one month, and be fined in any sum not exce€ding one thousand 
dollars, and should the death of any person ensue therefrom, known to be 
occupying or present on said premises at the time such premises are will- 
fully and maliciously set fire to, the offender, on conviction thereof, shall 
be deemed guilty of murder in the first degree.—Laws of 1885-6, p. 


77,8 1. 
McClain v. Territory, 25 P., 453; 1 W., 345. 


§ 2188. [41.] Setting fire to lumber, grain, etc.—Punishment. 
Every aia shall willfully and maliciously set fire to any pile or 
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parcel of boards, timber, piles, or other lumber, cord-wood, ricks, stacks, 
or shocks of grain, hay or other vegetable products, or vegetable products 
severed from the soil not in ricks, stacks or shocks, or any standing grass 
or grain, or other cultivated vegetable product of the soil, shall, upon 
conviction thereof, be imprisoned in the county jail not more than one 
year nor less than one month, and be fined in any sum not exceeding five 
hundred dollars.—Code of 1881, § 824. 


§ 2189. Malicious burning of one’s own house and others. 
Every person who shall willfully and maliciously set fire to the dwelling- 
house or any building owned by himself, whereby the dwelling-house or 
building of another shall be burned or injured by fire, and every person who 
shall willfully, purposely, or maliciously set fire to any house, building or 
structure owned by himself or any other person, with intent to obtain any 
insurance thereon,.or any money or thing of value whatever from any 
other person, shall, on conviction thereof, be imprisoned in the peniten- 
tiary not less than one nor more than ten years, or be imprisoned in the 
county jail not less than six months, nor more than one year, and fined 
in any sum not exceeding one thousand dollars, and should the life of any 
person be thereby lost, such offender shall be deemed guilty of murder in 
the second degree, and be imprisoned in the penitentiary not less than ten 
nor more than twenty years.—Laws of 1885-6, p. 80, § 1. 


S 2190. [43.] Arson as to unoccupied dwelling-house—Punish- 
ment for. Every person who shall unlawfully and maliciously set fire to 
the unoccupied dwelling-house owned by himself or by any other person, 
whereby such unoccupied dwelling-house shall be burned or injured by 
fire, shall be deemed guilty of arson, and on conviction thereof shall be 
imprisoned in the penitentiary not more than ten years nor less than one 
year, or in the county jail not more than six months nor less than one 
month, and be fined in any sum not exceeding one thousand dollars. 
—Laws of 1887-8, p. 5, § I. 


S 2191. [44.] Married woman guilty of arson. A married woman 
who shall commit the crime of arson may be convicted thereof, and pun- 
ished therefor, though the property set fire to may belong partly or wholly 
to her husband.—Zaws of 1891, p. 120, § 5. 


§ 2192. [81.] Maliciously setting fire to prairie or other grounds— 
Punishment. If any person shall maliciously or wantonly set on fire any 
prairie or other grounds other than his own or those of which he is in the 
lawful possession, or shall willfully or negligently permit or suffer the fire 
to pass from his own grounds or premises to the injury of another, such 
person, upon conviction thereof, shall be punished by imprisonment in the 
county jail not less than three months nor more than one year, or by fine 
not ie fifty nor more than five hundred dollars.— Laws of 1889-90, 
pP. 127,39 


§ 2193. [82.] Maliciously kindling fire which spreads to another’s 
property. If any person shall maliciously, with intent to injure any 
other person, by himself or any other person, kindle a fire on his own 
land, or the land of another person, and by means of such fire the build- 
ings, fences, crops, or other personal property or wooded timber lands of 
any other person shall be destroyed or injured, he shall, on conviction, be 
punished by a fine not less than twenty dollars nor more than one thou- 
sand dollars, or by imprisonment in the county jail not less than three 
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months nor more than twelve months, according to the aggravation of 
the offense.— Laws of 1891, p. 122, § 13. 


§ 2194. [83.] Kindling fire on another’s land without malice. If 
any person shall, without malice, kindle a fire in any field, pasture, en- 
closure, forest, prairie or timber land not his own, without the consent 
of the owner, and the same shall spread and do damage to any buildings, 
fences, crops, cord-wood, bark, or other personal property not his own, or 
to any wood or timber land, not his own, he shall, on conviction, be pun- 
ished by a fine of not less than ten nor more than five hundred dollars, 
and costs, according to the aggravation of the offense, and shall stand 
committed till the fine and costs are paid.—Laws of 1891, P. 123, § 14. 


§ 2195. [84.| Kindling fire while hunting or fishing—-Punishment. 
Any person who shall enter upon the lands of another person for the pur- 
poses of hunting or fishing, and shall, by the use of fire-arms, or other 
means, kindle any fire thereon, shall be punished by a fine not less than 
ten nor more than five hundred dollars, 1f such fire be kindled without 
malice, and 1f such fire be kindled maliciously, and with intent to injure 
any other person, such offender shall be punished by a fine not less than 
twenty nor more than one thousand dollars, or by imprisonment in the 
county jail not less than three months nor more than twelve months.— 
Laws of 1891, p. 123, § 15. 

§ 2196. [84.a] To prevent the destruction of forests by fire. Any 
person or persons who shall willfully and deliberately set fire to any 
wooded county or forest belonging to this state or the United states within 
this state, or to any place from which fire shall be communicated to any 
such wooded county or forest, or who shall accidentally set fire to any 
such wooded county or forest or to any place from which fire shall be com- 
municated to any such wooded county or forest, and shall not extinguish 
the same or use every effort to that end, or who shall build any fire for 
lawful purposes or otherwise in or near any such wooded county or forest 
and through carelessness or neglect shall permit said fire to extend to and 
burn through such wooded county or forest, shall be deemed guilty of a 
misdemeanor, and on conviction before a court of competent jurisdiction 
shall be punishable by a fine not exceeding one thousand dollars or impris- 
onment not exceeding one year, or by both such fine and imprisonment : 
Provided, That nothing herein contained shall apply to any person who 
in good faith shall set a back fire to prevent the extention of a fire already 
burning. All fines collected under this act shall be paid into the county 
treasury for the benefit of the common school fund of the county in which 
they are collected.— Laws of 1891, p. 226, § 1. 


ROBBERY AND BURGLARY. 


§ 2197. [45.] Robbery defined—How punished. Every person who 
shall forcibly and feloniously take from the person of another, or from his 
immediate presence, any article of value, by violence or putting in fear, 
shall be deemed guilty of robbery, and upon conviction thereof shall be 
punished with imprisonment in the penitentiary for any length of time 
not more than twenty years nor less than one year.—Code of 1881, § 820. 


§ 2198. [79.] Robbing sluice-boxes, flumes, or entering mining 
claims for felony. Any person who shall break or rob in any manner, 
or who shall attempt to break or rob, any flume, rocker, quartz-mill, 
quartz vein or lode, bed-rock sluice, sluice-box or mining claim not his 
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own, or who shall trespass upon such mining claim with the intent to 
commit a felony, shall, upon conviction thereof, be punished by imprison- 
‘ment in the penitentiary of this state not less than one nor more than five 
years, or by fine not less than one hundred dollars nor more than one 
thousand dollars, or by both such imprisonment and fine, as the court or 
judge thereof may direct.— Laws of 1889-90, p. 126, § 6. 


§ 2199. [46.] Burglary deflned—How punished. Every person who 
shall unlawfully enter in the night-time, or shall unlawfully break and 
enter in the daytime, any dwelling-house, or outhouse thereunto adjoining, 
and occupied therewith, or any office, shop, store, warehouse, malt-house, 
still-house, mill, factory, bank, church, schoolhouse, railroad car, barn, 
stable, ship, steamboat, water-craft, or any building in which any goods, 
merchandise, or valuable things are kept for use, sale or deposit, within 
the body of any county, with intent to commit a misdemeanor or felony, 
shall be deemed guilty of burglary, and upon conviction thereof shall be 
imprisoned in the penitentiary for any period not more than fourteen years. 
—Laws of 1887-8, p. 14, § I. 

State v. Miller, 28 P., 375; 3 W., 131%. State v. Anderson, 31 P., 969. 


§ 2200. [47.] Breaking and entering, a misdemeanor. Every per- 
son who shall be guilty of any such unlawful entry, or unlawful breaking 
and entry, as described in the next preceeding section shall be deemed to 
have made such entry or breaking or entry, with intent to commit a mis- 
demeanor or felony, unless such entry or breaking and entry shall be ex- 
plained by testimony satisfactory to the jury trying the case to have been 
made for some purpose without criminal intent.—Code of 1881, § 828. 


LARCENY, STOLEN GOODS, ETC. 


§ 2201. Grand larceny defined—Punishment. Every person who 
shall feloniously steal, take and carry, lead or drive away the personal 
goods or property of another, of the value of thirty dollars or more, shall 
be deemed guilty of grand larceny, and upon conviction thereof shall be 
imprisoned in the penitentiary not more than fourteen years nor less than 
six months.—Laws of 1885-6, p. 81. § 830, Code of 1881, amended. 


§ 2202. Petit larceny defined—Punishment. Every person who 
shall feloniously steal, take and carry, lead gr drive away the personal 
goods or property of another, under the value of thirty dollars, shall be 
deemed guilty of petit larceny, and upon conviction thereof shall be pun- 
ished by a fine of not less than twenty-five dollars nor more than one hun- 
dred dollars, or by imprisonment in the county jail not more than six 
months or by both fine and imprisonment in the discretion of the court.— 
Laws of 1885-6, p. 81, § 831, Code of 1881, amended, 

Norse: Vol. 2, of Hill’s Code contains the following section on larceny of part- 
nership property. See, however, laws of 1869, p. 266, § 319; laws of 1873, p. 
251, § 325 and code of 1881, § 1295. 

[49 a] If any person, being the copartner of another person or persons, shall 
fraudulently conceal or fail to account for any money or property belonging to the 
copartnership, with the fraudulent intent to convert the same to his individual use, 
such person shall be deemed guilty of the larceny of said money or property, and 
shall, if the amount so taken be of the value of thirty dollars or less, be fined in any 
sum not to exceed one hundred dollars, and shall be imprisoned in the county jail 
for a period of not to exceed thirty days; if the value of the copartnership property 


or money aforesaid exceed thirty dollars in value, then the person fraudulently con- 
cealing or failing to account for the same as aforesaid shall be deemed guilty of 
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grand larceny, and shall be fined in any sum not exceeding five hundred dollars, 
and imprisoned in the penitentiary not less than one year nor more than two years. 
—Laws of 1867, p. 98, § 2. 


§ 2203. [68.] Buying, receiving or concealing stolen goods—Pun- 
ishment. Every person who shall buy, receive, or aid in the conceal- 
ment of stolen property, money or goods, knowing the same to have been 
stolen, or who shall bring or aid in bringing into this state from any other 
state or territory of the United States, or from any foreign country, any 
such stolen property, money or goods, knowing the same to have been 
stolen, shall, upon conviction thereof, be imprisoned in the penitentiary 
not more than four years nor less than one year, or be imprisoned in the 
county jail not more than two years nor less than one month, and shall be 
fined not exceeding five hundred dollars nor less than one hundred dollars. 
—Laws of 1889-90, p. 129, § I. 

People v. Rice, 14 P., 851 (Cal.). 


§ 2204. [69.] Procedure when stolen property brought into the 
state. Inany prosecution for the offense of buying, receiving, or aiding 
in the concealment of stolen property, money or goods, known to have 
been stolen, or tor bringing or aiding in bringing into this state any such 
property, money or goods known to have been stolen, it shall not be 
` necessary to aver, nor on the trial thereof to prove, that the person who 
stole such property has been convicted, nor that the larceny of such 
property, nor that any conspiracy or agreement between the defendant 
and any other person or persons concerning the stealing, buying, receiv- 
ing, concealing or bringing of such stolen property was committed or 
entered into within the jurisdiction of the court trying the case.—Laws 


of 1889:90, p. 120, S I. 


S$ 2205. [50.] Bonds, notes or deeds, etc., are subjects of larceny. 
Bonds, promissory notes, bills of exchange, or other bills, orders, drafts, 
checks or certificates, or warrants for or concerning money, goods or prop- 
erty due, or to become due, or to be delivered, and any deed or writing 
containing a conveyance of land, or any valuable contract in force, or 
receipt, release or defeasance, writ, process, or public record, or any other 
instrument whatever, shall be considered personal goods, of which larceny 
may be committed.—Code of 1881, § 832. 


§ 2206. [51.] Dogs are personal property—Stealing, how punished. 
All dogs in this territory are hereby declared to be personal property, 
and shall be as much the subject of larceny as any other kind of personal 
property, and every person stealing and taking away such dog, shall be 
liable to prosecution and indictment as in other cases of larceny.—Code of 
1881, § 837. 


$ 2207. [52.] Stealing horses, cattle, sheep, etc., or receiving or 
buying them to defraud—Punishment. If any person shall steal a 
horse, mare, gelding, foal or filly, ass or mule, or any one or more head of 
neat cattle, or any one or more head of sheep of any value, or if any per- 
son shall receive or buy any horse, mare, gelding, foal or filly, ass or mule, 
or any one or more head of neat cattle, or any one or more head of sheep, 
that shall have been stolen, with intent, by such receiving or buying, to 
defraud the owner, or if any person shall conceal any person guilty of 
stealing any of said property, knowing him to be the person who stole 
the same, or if any person shall conceal any horse, mare or gelding, foal 
or filly, ass or mule, or any one or more head of neat cattle, or any one or 
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more head of sheep, knowing the same to have been stolen, any person so 
offending shall be deemed guilty of an offense against the laws of the 
territory of Washington, and upon conviction thereof, shall be imprisoned 
in the penitentiary and kept at hard labor not more than ten nor less than 
one year; or, in the discretion of the court, the offender may be impris- 
oned in the county jail not exceeding one year, or fined not exceeding 
one hundred dollars, or both.—Code of 1881, § 833. 


§ 2208. [91.] Converting estrays to one’s own use. If the taker 
up of estray property shall convert the same to his own use, before the 
title thereto shall vest in him according to law, or if he shall knowingly 
and willfully violate any of the provisions of the law regulating the taking 
up of estrays, such person so offending shall be fined in any sum not ex- 
ceeding five hundred dollars, and not less than double the value of such 
estray property.—Code of 1881, § 916. 


NOTE: See §§ 2538-2546, code of 1881 and laws of 1885-6, p. 125. Vol. 1, Hill’s 
Code, §§ 2535-2543. 


S 2209. [62.] Taking up stray logs and timber without permission, 
a misdemeanor. That it shall be unlawful for any person or persons to 
take up saw-logs, hewn or other timber of value, found adrift on any bay, 
harbor, or river in the county of Snohomish, Whatcom, Skagit or Island, — 
in this state, that [it] shall be marked with any mark or brand, without 
permission of the owner or agent thereof; Provided, The person claiming 
such mark or brand shall have had a copy thereof recorded in the county 
wherein he resides. Any person violating the provisions of this section 
shall be deemed guilty of a misdemeanor, and on conviction shall be fined 
in any sum not exceeding three hundred dollars, and stand committed un- 
til paid.—ZLaws of 1891, p. 121, § 8. , 


§ 2210. [53.] Falsely representing another for receipt of money 
—Punishment. Every person who shall falsely represent or personate 
another, and in such assumed character shall receive any money or other 
property whatever, intended to be delivered to the party so personated, 
with intent to convert the same to his own use, shall be deemed guilty of 
larceny, and shall, on conviction thereof, be imprisoned in the peniten- 
tiary not more than fourteen years nor less than one year, or imprisoned 
in the county jail any length of time not exceeding one year.—Code of 
1881, § 834. 


§ 2211. [54.] Converting borrowed property to one’s own use is 
larceny. Every person who shall borrow, hire, or in any manner obtain 
the use of the goods, chattels, or personal property of any nature, kind, 
or condition whatsoever, of another for any specific purpose, or for any 
specific time, and who shall at any time after the said purpose has been 
complied with, or the said time has expired, give away, trade, barter, sell, 
convert or secrete, with intent to convert to his own use, without the con- 
sent of the owner, or agent of said owner, any of the goods, chattels, or 
personal property of any nature, kind or condition whatsoever, of an- 
other, which shall have come into his or her possession by virtue of such 
borrowing or hiring, or so obtaining the possession thereof, as aforesaid, 
he or she shall, upon conviction thereof, be adjudged guilty of larceny, 
and shall be punished in the same manner prescribed by law for the lar- 
ceny of property of the kind and value of the goods, chattels, or personal 
property so given away, traded, bartered, sold, converted or secreted 
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with intent so to convert to his or her own use.—Laws of 1887-8, p. 
121, §1. | 
State v. Hasper, 31 P., 636. 


$ 2212. Penalty for commission merchant's making false reports. 
Any person engaged in selling any property as herein specified, who shall 
fail or neglects to comply with any of the provisions of this act, or who 
shall make a false report or statement of the matters herein required, shall 
be deemed guilty of a misdemeanor and upon conviction thereof, by any 
court having jurisdiction, be fined in any sum not less than one hundred 
nor more than five hundred dollars. —Laz's of 1893, p. 30, § 3. 


Note : This is section three of the act of 1893, to prevent commission merchants 
making false reports. The remainder of the act, sections one and two, pro- 
vide that true reports of receipts and sales be made. 


§ 2213. [55.] Larceny by embezzlement, how punished. If any 
agent, clerk, ofhcer, servant or person to whom any money or other prop- 
erty shall be intrusted, with or without hire, shall fraudulently convert to 
his own use, or shall take and secrete the same with intent fraudulently to 
convert the same to his own use, or shall fail to account to the person so 
intrusting it to him, he shall be deemed guilty of larceny, and on convic- 
tion thereof, shall be imprisoned in the penitentiary not more than ten 
years [or] [zor] less than one year, or be imprisoned in the county jail for 
any length of time not exceeding one year.—Laz's of 1891, p. 120 § 6. 


Terry v. State, 24 P. 447; I W. 277. State v. Weydeman 28 P. 749; 3 W. 399. 


§ 2214. [57.] Embezzling of public funds by officers is felony— 
Punishment. If any state, county, township, city, town, village, or other 
officer elected or appointed under the constitution or laws of the state, 
court commissioner, or any officer of any court, or any clerk, agent, ser- 
vant, or employe of such officer, shall, in any manner not authorized by 
law, use any portion of the money intrusted to him for safe-keeping, in 
order to make a profit out of the same, or shall use the same for any purpose 
not authorized by law, he shall be deemed guilty of a felony, and on con- 
viction thereof shall be imprisoned in the penitentiary not less than one 
nor more than ten years.—Laws of 1889-90, p. 113, § I. 


S 2215. [58.] Proof of personal profit sufficient. In prosecutions 
for the offenses named in section one hereof, it shall be sufficient to allege 
generally, in the information or indictment, that any such officer, court 
commissioner, clerk, agent, servant, or employe has made profit out of 
the public money in his possession or under his control, or has used the 
same for any purpose not authorized by law, to a certain value or amount, 
without specifying any further particulars in regard thereto, and on the 
trial evidence may be given of all the facts constituting the offense and . 
defense thereto.—Laws of 1889-90, P. 113, § 2. 


POISONING OR INJURING ANIMALS. 


§ 2216. Maliciously exposing poison or injuring another’s beasts. 
If any person maliciously kill, maim or disfigure any horse, cattle, dog, 
or other domestic animal of another, or maliciously administer poison to 
any such animal or animals, or expose any poisonous substance with in- 
tent that the same should be taken by it or them, he shall be punished by 
imprisonment in the county jail not exceeding one year or by fine not ex- 
‘ceeding $300.—Laws of 1893, p. 236, § I. 
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§ 2217. [60.] Changing mark or brand on another’s cattle with 
intent to steal. Every person who shall mark or brand, or alter or deface 
the mark or brand, of any horse, mare, colt, jack, jennet, mule, or any 
one or more head of neat cattle, or sheep, goat, hog, shoat or pig, not his 
own property, but belonging to some other person, or cause the same to 
be done, with intent thereby to steal the same, or to prevent the identifica- 
tion thereof by the true owner, shall on conviction thereof, be imprisoned 
in the penitentiary not more than five years nor less than one year, or be 
imprisoned in the county jail for any length of time not exceeding one 
year.—Code of 1881, § 839. 


§ 2218. [61.] Cutting off more than one-half of ear of animals, a 
misdemeanor. It shall not be lawful for any person to cut off more than 
one-half of the ear or ears of any domestic animal, such as an ox, cow, bull, 
calf, sheep, goat or hog, and any person cutting off more than one-half of 
the ear or ears of any such animals shall be deemed guilty of a misde- 
meanor, and upon conviction shall be fined 1 in any sum less than twenty 
dollars. — Code of 1881, § 840. 


FORGERY. 


§ 2219. [63.] Definition of forgery—Punishment. Every person 
who shall falsely make, or assist to make, deface, destroy, alter, forge or 
counterfeit, or cause to be falsely made, defaced, destroyed, altered, forged, 
or counterfeited, any record, deed, will, codicil, bond, writing obligatory, 
promissory note for money or property, receipt for property, power of attor- 
ney, certificate of a justice of the peace or other public officer, auditor’s 
warrant, treasury note, county order, acceptance or indorsement of any 
bill of exchange, promissory note, draft or order, or assignment of any 
bond, writing obligatory, or promissory note for money or property, or 
any other instrument in writing, or any brand prescribed by law on 
tobacco, beef, bacon, or pork cask, lard keg or barrel, salt barrel, or hay- 
bale, or any person who shall utter or publish as true any such instrument, 
knowing the same to be false, defaced, altered, forged or counterfeited, 
with intent to defraud any person, body politic or corporate, shall be 
deemed guilty of forgery, and on conviction thereof, shall be imprisoned 
in the penitentiary not more than fourteen years nor less than one year, 
and be fined in any sum not exceeding five thousand dollars.—Code of 
1881, § 854. 

White v. Territory, 24 P., 447; 1 W. 279. 


§ 2220. Destruction of will of deceased person a felony. Any 
person who shall willfully secrete or destroy any last will and testament of 
a person then deceased, shall be deemed guilty of a felony, and upon con- 
viction thereof shall be punished by imprisonment at hard labor in the 
penitentiary of this state for a term of not less than one year, nor more 
than five years, or by a fineof not less than one thousand dollars, or more 
than five thousand dollars, or both such fine and imprisonment.—Laws 
of 1893, P- 50, § 4. 

NoTE : This section of the laws of 1893 has been held to repeal the preceding 
section so far as it applies to wills. Forthe remainder of this act of 1893, 
see $9 1347-49. 

§ 2221. [56.] Altering warehouse receipts, etc. If any ware- 
houseman, miller, storage, forwarding or commission merchant, or his or 
their servants, agents or clerks, shall willfully and fraudulently make or 
alter any receipt or other written evidence of the delivery into the ware- 
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house, mill, store or other building belonging to him, them, or either of 
them, or his or their employers, of any grain, flour, pork, beef or wool, 
or other goods, wares or merchandise, which shall not have been so re- 
ceived or delivered into such mill, warehouse, store or other building pre- 
vious to the making and altering such receipt or other written evidence 
thereof, he shall. upon conviction thereof, be imprisoned in the peniten- 
tiary not more than two years, nor less than six months, or imprisoned in 
the county jail for any length of time not exceeding one year, and fined 
in any sum not exceeding one thousand dollars.—LZaws of 1891, p. 


120, § 7. 
NOTE: See Laws of 1889-90 pp. III-II2, §§ 6 and 7, as to using or changing 
marks upon logs constituting forgery. 


§ 2222. [64.] Having counterfeiting tools with intent to use, etc. 
- Every person who shall cast, stamp, engrave, make, or mend, or shall 
knowingly have in his possession, any mold, pattern, die, puncheon, 
engine, press, or other tool or instrument adapted and designed for coining 
or making any counterfeit coin in the similitude of any gold or silver coin 
current by law or usage in this territory, with intent to use the same, or 
cause or permit the same to be used or employed in coining or making any 
such false or counterfeit coin as aforesaid, shall, on conviction thereof, be 
imprisoned in the penitentiary not more than ten years nor less than one 
year, and be fined in any sum not exceeding five thousand dollars, and all 
such tools and instruments intended for such purposes aforesaid shall be 
destro yed—Code of 1881, § 855. 


S 2223. [65.] Intent to defraud—What proof necessary— Variance 
—Witnesses. In any case where the intent to defraud is necessary to 
constitute the offense of forgery or any other offense that may be prose- 
cuted, it shall be sufficient to allege in the indictment or information an 
intent to defraud, without naming therein the particular person or body 
corporate gntended to be defrauded; and on the trial of such indictment it 
shall be deemed sufficient, and shall not be deemed a variance, if there 
appear to be an intent to defraud the United States, or any state, territory, 
county, city, town or village, or any body corporate, or any public officer 
in his official capacity, or any copartnership, or member thereof, or any 
particular person; and persons of skill shall be competent witnesses to 
prove a forgery.—Laws of 1891, p. 121, § 9. 


S 2224. [66.] Gounterfeiting defined—Punishment. Any person 
who shall counterfeit any kind or species of gold dust, gold bullion or 
bars, lumps, pieces, or nuggets of gold, or any description whatsoever of 
uncoined gold, currently passing in this territory, or shall alter or put off 
any kind of uncoined gold mentioned in this section, for the purpose of 
defrauding any person or persons, body politic or corporate, or shall make 
any instrument for counterfeiting any kind [of] uncoined gold as afore- 
said, knowing the purpose for which such instrument was made, or shall 
knowingly have in his possession and secretly keep any instrument for the 
purpose of counterfeiting any kind of uncoined gold as aforesaid, every 
such person so offending or any person or persons aiding or abetting in or 
about such offense or offenses, shall be deemed guilty of counterfeiting, 
and upon conviction thereof shall be punished by imprisonment in the 
penitentiary for a term not less than one year nor more than fourteen 
years.—Code of 1881, § 857. 
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FORCIBLE ENTRY AND DETAINER AND TRESPASS. 


S 2225. [67.] Forcible entry and detainer defined. Every person 
who shall violently take or keep possession of any house or close with 
menaces, force, and arms, and without the authority of law, shall be 
deemed guilty of forcible entry or forcible detainer, as the case may be, 
and upon conviction thereof shall be fined in any sum not exceeding one 
thousand dollars.—Code of 1881, § 858. 


§ 2226. [70.] Trespass upon lands is misdemeanor when inclosed 
by lawful fences. If any person, other than an officer on lawful busi- 
ness, Shall go or trespass upon any inclosed lands or premises not his own, 
and shall fail, neglect, or refuse to depart therefrom immediately, and re- 
main away until permitted to return, upon the verbal or printed, or wnt- 
ten notice of the owner or person in the lawful occupation of said lands or 
premises, such trespasser shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be punished by fine not less than five nor 
more than fifty dollars, and shall be committed, in default of payment of 
the fine and costs imposed, to the jail of the county in which the offense 
is committed one day for each two dollars of the said fine and costs: Pro- 
vided, That any and all lands and premises enclosed by a lawful fence shall 
be deemed and considered enclosed lands within the meaning of this sec- 
tion; And provided further, That any and all precipices, embankments, 
streams, lakes, or ponds, or other natural obstructions which equally se- 
cure them from trespass of any domestic animals, or shall be made so by 
_ artificial means, constituting any part of such enclosure, shall, for all pur- 
poses of this section, be deemed lawful fences.—Laws of 1889-90, p. 
124, § 1. : 

§ 2227. [71.] Trespass upon uninclosed lands is misdemeanor, ex- 
cept by an officer. If any person, other than an officer on lawful busi- 
ness, Shall trespass upon any unenclosed lands or premises not his own, by 
the erection of any house, tent, or by continuing to camp or live thereon, 
after receipt from the owner or person in the lawful occupation of said 
lands or premises of verbal, written, or printed notice to vacate such lands 
or premises, such trespasser shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be punished as provided in section one of 
this act [2226].—Laws of 1889-90, p. 125, § 2. 


§ 2228. [72.] Notice to trespassers posted in three places, suff- 
clent. Printed or written notices having attached thereto, by authority, 
the name of the owner or person in lawful occupation of said lands or 
premises, and requiring all persons to forbear trespassing on said lands or 
premises, and to depart therefrom, posted in three conspicuous places on 
said lands or premises, shall be held and deemed to be sufficient prima 
facie evidence of notice, as mentioned in sections one and two of this act 
[2226-7].—Laws of 1889-90, p. 128, § 12. 


§ 2229. [73.] Any occupant or owner may post notices—Punish- 
ment for trespassing. Any owner or other legal occupant of any in- 
closed premises, used for meadow, pasture, cultivation, or other use, may 
post at the usual place or places of entering upon the same, wnitten or 
printed notices, forbidding persons to trespass upon said inclosed premises, 
for the purpose of hunting or pursuing game, without first obtaining the 
consent of the owner or legal occupant thereof; any person entering said 
lands for said purposes while said notices are so posted shall be deemed 
guilty of a misdemeanor, and for every such offense shall be punished by 
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a fine of ten dollars, one-half of which shall be paid to the owner or legal 
occupant of such premises, and the other half into the school fund in the 
county in which the act of trespass is committed. For the carrying out 
of the provisions of this section, the owner or legal occupant of the prem- 
ises may arrest the trespasser upon his premises, taken in the act, without 
a warrant, and take him before the nearest justice of the peace for trial, 
or may have a warrant issued as in other cases of misdemeanor ; and any 
natural barrier, as a river, lake or other obstruction to the passage of stock, 
shall, for the purposes of this act, constitute an inclosure.—Laws of 1891, 
p. 121, $ IO. 


S 2230. [74.] Cutting. trees, taking stone, etc., from another's 
land. If any person shall willfully cut down, destroy or injure any 
standing or growing tree upon the lands of another, or shall willfully take 
or remove from any such lands any timber or wood previously cut or sev-. 
ered from the same, or shall willfully dig, take, quarry or remove from 
any such land any mineral, earth or stone, such person, upon conviction 
thereof, shall be punished by imprisonment in the county jail not less 
than one month nor more than one year, or by fine not less than fifty nor 
more than one thousand dollars.—Laws of 1889-90, p. 126, § 5. 


§ 2231. [75.] Stealing fruit, vegetables, etc.—Destroying property, 
—Punishment. If any person shall willfully enter upon the garden, 
orchard or other improved lands of another, or in his possession, with in- 
tent to cut, take, carry away, destroy or injure the trees, grain, grass, 
hay, fruit or vegetable products there growing and being, such person, 
upon conviction thereof, shall be punished by imprisonment in the county 
jail not less than one nor more than six months, or by fine not less than 
five nor more than fifty dollars.— Laws of 1889-90, p. 125, § 3. 


§ 2232. [76.] Willful trespass and destruction on state lands. If 
any person shall willfully cut down, destroy or injure any tree standing 
or growing upon any lands of this state, whether known as school lands 
or otherwise, or shall willfully take or remove from any such lands any 
timber or wood previously cut or severed from the same, or shall dig, 
quarry, take or remove any mineral, earth or stone from such lands, ex- 
cept as provided by law, such person, upon conviction thereof, shall be 
punished by imprisonment in the county jail not less than one month nor 
more than one year, or by fine not less than fifty nor more than one thou- 
sand dollars.—Laws of 1889-90, p. 125, $ 4. 


$2233. [77.] Destroying or injuring trees in streets, or on city 
property a misdemeanor. Every person who shall cut down, girdle, 
destroy, or injure any tree, timber or shrub on the street or highway in 
front of any person’s house, village, town or city lot, or on the commons 
or public grounds of any village, town or city, or on the street or high- 
way in front thereof, without lawful authority, shall be guilty of a misde- 
meanor, and upon conviction thereof shall be punished by a fine of not 
more than fifty dollars, or by imprisonment in the county jail not more 
than twenty days, or by both such fine and imprisonment.—Laws of 1891, 
p. 122, § 11. 
 § 2234. [78.] Malicious injury to fruit trees, shrubs, etc. If any 
person shall maliciously or wantonly cut down, destroy, or injure any 
bush, shrub, fruit, or other tree not his own, standing or growing for 
fruit, ornament, or other useful purpose, or shall willfully break the glass 
in or deface any building not his own, or shall willfully break down or 
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destroy any fence or hedge belonging to or inclosing land not his own, or 
shall willfully throw down, or open and leave down, or open any bars, 
gate, or fence, or hedge belonging to or inclosing land not his own, or 
shall maliciously or wantonly sever from the land of another any produce 
thereof, such person upon conviction thereof, shall be punished by im- 
prisonment in the county jail not less than three months nor more than 
one year, or by fine not less than ten dollars nor more than five hundred 
dollars.—LZaws of 1889-90, p. 127, § 10. 


§ 2235. [89.] Injury to settler’s improvements on unsurveyed 
lands. Any person or persons who shall willfully and maliciously dis- 
turb, or in any wise injure or destroy, the dwelling-house or other build- 
ing, or any fence inclosing or being on the claim, of any settler upon the 
unsurveyed public lands in this state, shall be deemed guilty of mis- 
demeanor, and, upon conviction thereof, shall be fined not less than fifty 
nor more than one hundred dollars for each and every offense, to which 
may be added imprisonment in the county jail not exceeding ninety days. 
--Laws of 1891, p. 124, § 17. 


§ 2236. [80.] Malicious injury to railroad structures a misde- 
meanor. Any person or persons who shall purposely and maliciously 
break down, destroy, or injure any fence, gate, sign-board, mule-post, car, 
or other useful structure upon the line of any railroad, shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be fined in any 
sum not exceeding two hundred dollars, or be imprisoned in the county 
jail not exceeding one year, or by both fine and imprisonment.—Laws of 
I8QI, p. 122, § 12. 


§ 2237. [85.] Willful injury to bridge, mill-dam, canal, ete. 
Every person who shall willfully and maliciously cut, break, injure, or 
destroy any bridge, mill-dam, canal, flume, aqueduct, reservoir, or other 
structure erected to create hydraulic power, or to conduct water for mining 
or agricultural purposes, or to conduct water for the purpose of floating or 
carrying therein logs, timber earth or sand or any embarkment necessary 
to the same, oreither of them, or shall willfully or maliciously make, or 
cause to be made, any aperture in the dam, canal, flume, aqueduct, reser- 
voir, embankment, or structure, with intent to injure or destroy the same, 
shall, on conviction thereof, be fined in any sum not more than one thou- 
sand dollars, or be imprisoned in the penitentiary at hard labor not more 
than i years, or both such fine and imprisonment.—Laws of 1891, p. 
228, S I. 


S 2238. [86.] Malicious injury to vessels, logs, lumber, etc. If any 
person maliciously cut away, let loose, injure, or destroy any boom or raft 
of wood, logs, or lumber, or any boat or vessel fastened to any place, of 
which he is not the owner or legal possessor, he shall be punished by fine 
not exceeding five hundred dollars, and imprisonment in the county jail 
not more than one year, and shall also forfeit to the use of the person so 
injured double the amount of damages by him thereby sustained, to be 
recovered in an action at law.—Code of 1881, $ 843. 


§ 2239. [87.] Driving sheep upon another's land for pasture is 
misdemeanor. Any person being the owner, or having in his possession, 
charge, or control, as herder, or otherwise, any sheep, who shall herd or 
drive such sheep upon the lands of another for the purpose of pasture, 
against the consent of the owner of such land, shall be deemed guilty of 
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a misdemeanor, and upon conviction thereof shall be fined in any sum not 
exceeding three hundred dollars ($300.00), or imprisoned in the county 
jail not exceeding thirty days, or both such fine and imprisonment, which 
fine, when collected, shall go into the county school fund of the county. 
Laws of 1887-8, p. 204, § 2. 


§ 2240. [88.] Destruction of dikes, dams, etc., unlawful. It shall 
be unlawful to cut or damage, break or destroy, any dyke or dam erected 
or maintained in this state for the protection of lands from overflow; and 
any person or persons so offending, upon conviction thereof, shall be fined 
any sum not exceeding three hundred dollars for each and every offense, 
which fine shall be paid over to the school fund of the county wherein the 
offense is committed. The person or persons so offending shall not, by the 
provisions of this section, nor by any judgment under this section, be ex- 
empted from any suit for damages brought by any person or persons in- 
jured by the cutting, breaking, damaging, or destroying of such dyke or 
dam.—Laws of 1891, pP. 123, § 16. 


$ 2241. [90.] Posting advertisements on property, a misde- 
meanor. Every person who willfully commits any trespass by putting 
up, afhixing, fastening, printing or painting upon any property belonging 
to the territory, or to any county, city, town, or village, or dedicated to 
the public, or upon any property of any person or corporation, without 
license from the owner, any notice, advertisement, or designation of, or 
any name for any commodity, whether for sale or otherwise, or any pict- 
ure, sign, or device intended to call attention thereto, shall be guilty of a 
misdemeanor, and upon conviction thereof shall be punished by a fine of 
not more than fifty dollars, or by imprisonment in the county jail not 
more than twenty days, or by both such fine and imprisonment; Provided, 
That nothing contained in this section shall be construed to prohibit the 
posting of legal notices.—Laws of 1885-6, p. 79, § 1, subdivision 5. 
Note: Subdivisions 1, 2, 3,4 and 6 of this section of the laws of 1885-6 are 
superseded by sections 2,230 (1, 2 and 4), 2,234 (3), and 2,233 (6.) 


§ 2242. Removing monuments or marked trees, etc., a misde- 
meanor. Every person who either,— 

1. Maliciously removes any monument, erected or used for the purpose 
of designating any point in the boundary of any lot or tract of land; or 

2. Maliciously defaces or alters the marks upon any such monuments; 
or 

3. Maliciously cuts, or burns down, or removes any tree upon which 
any such marks have been made for such purpose, with intent to destroy 
such marks, shall be guilty of a misdemeanor and upon conviction thereof, 
shall be punished by a fine of not more than one hundred dollars, or by 
imprisonment in the county jail, not more than fifty days, or by both such 
fine and imprisonment.—ZLaws of 1885-6, P. 79, § 2. 
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CHAPTER CLXIX. 
OFFENSES AGAINST PUBLIC PEACE. 


@ 2243. Riot defined—Punishment. i ¢ 2248. Horseracing or boisterous conduct on 
3 2244. When rioters refuse to disperse—Mis- highways is misdemeanor. 
demeanor—Punishment. ĝ 2249. Reckless shooting is a misdemeanor— 
3 2245. Riotous person liable to fine and im- Punishment. 
prisonment. ¢ 2250 Intimidation by flourishing fire-arms— 
g 2246. Disturbing religious meetings—Sale of Punishment. 


intoxicants forbidden within a mile. 
¢ 2247. Injury to property by rioters—Punish- 
ment. 

§ 2243. [92.] Riot defined—Punishment. Ifthree or more persons 
shall do an act in a violent and tumultuous manner, they shall be deemed 
guilty of riot, and upon conviction thereof shall be imprisoned in the 
county jail not exceeding one year, and be fined in any sum not exceed- 
ing five hundred dollars, or be fined only.—Code of 1881, § 859. 


S 2244. [93.] When rioters refuse to disperse—Misdemeanor — 
Punishment. If three or more persons shall be unlawfully, riotously, or 
tumultuously assembled any justice of the peace, sheriff, deputy sheriff, 
constable, or marshal of a city, or mayor or alderman thereof, shall go 
among the persons so assembled, or as near to them as possible and shall 
command them in the name ofthe territory of Washington immediately 
to disperse. If the persons so assembled do: not immediately disperse, it 
shall be lawful for every such officer to command sufficient aid to seize, arrest 
and secure in custody all such persons, and if necessary, an armed force may 
be called out and shall obey the orders of any two of the magistrates, or 
officers mentioned in this [action] [section] and if any such persons shall be 
killed or wounded by reason of their resisting the persons endeavoring to 
disperse or seize them the magistrates or officers shall be held guiltless. 
And if three or more persons shall be unlawfully, riotously, or tumult- 
uously assembled at'or near the residence of other persons, or where such 
other persons may be peaceably assembled, and disturb or annoy such 
persons by loud or unusual shouting, the discharging of fire-arms, or by 
creating any unusual noise which is calculated or intended to annoy or in 
any manner disturb the inmates of said residence or said persons so peace- 
ably assembled, they shall be deemed guilty of a misdemeanor and upon 
conviction thereof be fined not less than twenty dollars, nor more than 
two hundred dollars each; or be imprisoned in the county jail not less 
than twenty days nor more than one year, or both fined and imprisoned. 
— Laws of 1885-6; p. 76; § 1. 

Chapin v. Ferry, 28 P. 754; 3 W. 386. 


S 2245. [94.] Riotous person liable to fine and imprisonment. All 
persons who shall have been commanded peaceably to disperse, who shall 
refuse so to disperse, or shall willfully obstruct or hinder such officer, who 
shall declare himself as such, from commanding them to disperse, shall, 
on conviction, be imprisoned in the county jail not more than one year, 
and be fined in any sum not exceeding two hundred dollars, or fined only. 
—Code of 1881, § 861. 


§ 2246. [95.] Disturbing religious meetings—Sale of intoxicants 
forbidden within one mile. Every person who shall disturb any relig- 
ious society, or any member thereof, when met or meeting together for 
public worship, or shall sell or give away any spirituous liquor at any 
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booth, wagon, shed or open place, or any boat, canoe or other water-craft, 
or in any building temporarily erected for the purpose of selling therein 
such liquors, within one mile of any collection of a portion of the citizens 
of this territory, convened for the purpose of worship, or shall disturb any 
collection of people for any unlawful purpose, such person shall, on con- 
viction thereof, be imprisoned in the county jail not exceeding one month 
and be fined in any sum not exceeding two hundred dollars, or fined only. 
— Code of 1881, § 862. 


§ 2247. [96.] Injury to property by rioters—Punishment. If any 
person or persons unlawfully or riotously assembled, pull down, injure, 
or destroy, or begin to pull down, injure or destroy, any dwelling-house, 
or other building; or destroy or attempt to destroy any boat or vessel; 
or perpetrate any premeditated injury on the person of another, not being 
a felony, he shall be punished by imprisonment in the penitentiary not 
more than five years, or by fine not exceeding five hundred dollars and 
imprisonment in the county jail not more than one year, and shall also be 
answerable to any person injured to the full amount of the damages by 
him sustained in an action at law.—Code of 1881, § 863. 


S 2248. [97.] Horse-racing or boisterous conduct on highways is 
misdemeanor. Anuy persons who shall be guilty of racing horses or driv- 
ing upon the public highway in a manner likely to endanger the persons 
or lives of others, or guilty of loud shouting, or the discharging of fire- 
arms, or any other demonstrations which are calculated or intended to 
frighten, intimidate or in any manner disturb other persons, shall be 
guilty of a misdemeanor, and upon conviction thereof shall be fined in 
any sum not exceeding one hundred dollars, or by imprisonment in the 
county jail not exceeding thirty days.—Laws of 1885-6, p. 77, § I. 


§ 2249. [101.] Reckless shooting is a misdemeanor—Punishment. 
Every person who shall in a reckless, careless or negligent manner dis- 
charge, in the vicinity of an inhabited dwelling-house, or in the 
streets of an incorporated city or unincorporated town, any fire-arm, shall 
be deemed guilty of a misdemeanor, and, upon conviction thereof, shall 
be punished by fine not exceeding one hundred dollars, or by imprison- 


ment in the county jail not exceeding thirty days, or both such fine and | 


imprisonment.—Laws of 1887-8, p. 100, § 1. 


$ 2250. [100.] Intimidation by flourishing fire-arms—Jurisdic- 
tion. Every person who shall, in a manner likely to cause terror to the 
people passing, exhibit or flourish, in the streets of an incorporated city 
or unincorporated town, any dangerous weapon, shall be deemed guilty 
of a misdemeanor, and on conviction thereof shall be punished by a fine 
in any sum not exceeding twenty-five dollars. Justices of the peace shall 
have exclusive original jurisdiction of all offenses arising under this act. 
—Laws of 1887-8, p. 100, §§ 2 and 3. 


CHAPTER CLXX. 
OFFENSES AGAINST PUBLIC JUSTICE. 


¢ 2251. Perjury defined, ĝ 2255. No defense that accused was ignorant 
ĝ 2252. Term oath includes affirmation. of meanings. 

¢ 2253. No defense that oath was irregular. ĝ 2256. Making a deposition is complete when 
$ 2254. No defense that accused was incom- delivered by accused. 


petent to testify. 
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@ 2257. Statement without knowledge equiva- ¢@ 2262. Requesting to be placed on jury list a 
lent to falsé statement. misdemeanor. 

§ 2258. Perjury on trial of criminal and other @ 2263. Officer guilty who makes selection by 
cases. request. 

@ 2259. Violation of official oath, when not g 2264. Failure to appear as witness without 
perjury. excuse is misdemeanor. 

? 2260. Procuring another person to commit g 2265.. Fraud in selecting a jury punishable. 
perjury. g 2266. Receiving compensation for conceal- 

ĝ 2261. Attempt to suborn a crime, though no ment of crime. 
perjury committed. 


§ 2251. [102.] Perjury defined. Every person who, having taken 
an oath that he will testify, declare, depose or certify truly before any 
competent tribunal, officer or person, in any of the cases in which such an 
oath may by law be administered, willfully and contrary to such oath, states 
as true any material matter which he knows to be false, is guilty of per- 
jury.—Code of 1881, § 867. 


State v. Smith, 27 P , 1028; 2 W., 566. 


§ 2252. [103.] Term oath includes affirmation. The term ‘‘oath,’’ 
as used in the last section, includes an affirmation, and every other mode 
authorized by law of attesting the truth of that which is stated.—Code of 
1881, § 868. 


§ 2253. [104.] No defense that oath was irregular. It is no defense 
to a prosecution for perjury that the oath was administered or taken in 
any irregular manner.—Code of 1881, § 869. 


§ 2254. [105.] No defense that accused was incompetent to testify. 
It is no defense to a prosecution for perjury that the accused was not com- 
petent to give the testimony, deposition or certificate of which falsehood 
is alleged. It is sufficient that he did give such testimony or make such 
deposition or certificate.—Code of 1881, § 870. 


§ 2255. [106.] No defense that accused was ignorant of meanings. 
It is no defense to a prosecution for perjury that the accused did not know 
the materiality of the false statement made by him; or that it did not, 
in fact, affect the proceeding in or for which it was made. It is sufficient 
that it was material, and might have been used to affect such proceeding. 
—Code of 1881, § 871. 


§ 2256. [107.] Making of deposition is aaia when delivered 
by accused. The making of a deposition or certificate is deemed to be 
complete within the provisions of this chapter, from the time when it is 
delivered by the accused to any other person, with the intent that it be 
uttered or published as true.—Code of 1881, § 872. 


§ 2257. [108.] Statement without knowledge equivalent to false 
statement. An unqualified statement of that which one does not know 
to be true is equivalent to a statement of that which one knows to be 
false.—Code of 1881, § 873. 


§ 2258. [109.] Perjury on trial of criminal and other cases. Every 
person convicted of the crime of perjury, committed on the trial of, or pro- 
ceedings in a criminal action for a crime punishable with death or impris- 
onment for life, shall be punished by imprisonment in the penitentiary not 
less than five nor more than twenty years. Every person convicted of the 
crime of perjury, committed in any proceeding in a court of justice, other 
than such criminal action, shall be punished by imprisonment in the peni- 
tentiary, not less than three nor more than ten years, and every person 
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convicted of the crime of perjury, committed otherwise than in a proceed- 
ing before a court of justice, or convicted of the crime of subornation of 
perjury, however committed, shall be punished by imprisonment in the 
penitentiary, not less than two nor more than five years.—Code of 1881, 
§ 874. 

§ 2259. [110.] Violation of official oath, when not perjury. So 
much of an oath of office as relates to the future performance of official 
duties is not such an oath as is intended by sections 867 and 868 [2251-2]. 
— Code of 1881, § 875. 


§ 2260. [111.] Procuring another person to commit perjury. 
Every person who willfully procures another person to commit perjury is 
guilty of subornation of perjury, and is punishable in the same manner 
as he would be if personally guilty of the perjury so procured.—Code of 
1881, § 876. 


§ 2261. [112.] Attempt to suborn, a crime, though no perjury 
committed. If any person shall endeavor to procure or incite another to 
commit the crime of perjury, though no perjury be committed, such per- 
son, upon conviction thereof, shall be punished by imprisonment in the 
penitentiary, not less than one nor more than three years.—Code of 1881, 
S 877. 

§ 2262. [113.] Requesting to be placed on jury list a misde- 
meanor. Any person who shall ask ôr request any sheriff, constable or 
other person or persons, whose duty it may be under the law to select or 
summon any jury or juror, to be selected or put upon the jury, or shall 
procure or offer to procure for himself or for another person, or place upon 
any jury, or shall seek to have himself,or another placed upon the list of 
jurors, that is now required by law to be made; shall be deemed guilty of 
-a misdemeanor, and upon conviction, shall be fined in any sum not ex- | 
ceeding three hundred dollars.—Zaws of 1887-8, p. 114, § 1. 


§ 2263. [114.] Officer guilty, who makes selection by request. 
Any sheriff, constable or other person, whose duty it may be under the 
law to select or summon a jury, who shall select, summon or place upon 
any jury any person whom he has been asked or requested to select or 
summon, shall be deemed guilty of a misdemeanor, and upon convic- 
tion, shall be fined in any sum not exceeding three hundred dollars.— 
Laws of 1887-8, p. 114, § 2. 


$ 2264. [115.] Failure to appear as witness without excuse is 
misdemeanor. If any person, who shall have been summoned as a wit- 
ness on the part of the prosecution, shall fail or refuse to attend at the 
time fixed for trial, without a reasonable excuse, the person so failing or 
neglecting shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine not exceeding two hundred dollars, or 
by imprisonment in the county jail not less than twenty-five days, nor 
more than three months, or by both such fine and imprisonment, in the 
discretion of the court.— Code of 1881, § 1261. 


§ 2265. [116.] Fraud in selecting a jury punishable. If any clerk 
of a district court, or any other person, shall be guilty of any fraud, either 
by practicing on a jury-box previously to a draft, or in changing a juror, 
or any way in drawing of jurors, he shall, upon conviction thereof, be 
fined in oom not exceeding’ five hundred dollars.—Code of 1881, § 922. 
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§ 2266. [117.] Receiving compensation for the concealment of 
crime—Punishment. If any person, having knowledge of the commis- 
sion of any crime, shall take any money, gratuity, reward, or any engage- 
ment therefor, upon an agreement or understanding, express or implied, 
to compound or conceal such crime, or not to prosecute therefor, he shall, 
on conviction thereof, be imprisoned in the county jail for any length of 
time not exceeding one year, or be fined in any sum not exceeding one 
thousand dollars.—Code of 1881, § 934. 


a 


CHAPTER CLXXI. 
OFFENSES AGAINST PUBLIC POLICY. 


¢ 2267. Maintaining nuisances. ĝ 2300. Sale of lottery tickets, etc.—Punish- 
2 2268. Malicious prosecution — Imprisonment ment. 
and fine. ĝ 2301. Action to recover money lost at gaming. 
@ 2269. Fraudulent voting. 2 2302. Letting premises for gaming or prosti- 
2 2270. Unqualified persons voting—Fine. tution a misdemeanor, 
3 2271. Penalty for false registration. ? 2303. When rented property used for gam- 
¢ 2272. Intimidating or bribing voter. bling—Immediate possession. 
22273. Marking ballots or attempting to find ê 2304. Permitting unlawful use of building is 
out their contents. a misdemeanor. 
è 2274. Fraudulently attempting to influence ¢ 2305. Duty of officers to prosecute. 
voters. ĝ 2306. Refusal or neglect of officers to obey 
3 2275. Same by officers. 7 this law. 
2 2276. Deception in regard to names on ¢ 2307. Selling active poisons without labels in 
tickets. English. 
32277. Bribing voter by candidate—Punish- ¢ 2308. Intoxicated persons prescribing poi- 
ment. sons. 
3 2278. Molesting and intimidating voters— @ 2309. Sale of poison, etc., to Indiansand irre- 
False assertions concerning candi- sponsible persons. 
dates. 6 ê 2310. Drugygist shall keep record of persons 
#2279. Printing and protecting ballots. buying poison. 
# 2280. Unlawful disposition of ballots a mis- ê 2311. Persons exposing poison must give no- 
demeanor. tice in three places. 
@ 2281. Inducing indians to vote. ĝ 2312. Penalty for violating preceding sec- 
ê 2282. Allowing fraudulent voting. | tions. 
2 2283. Non-feasance or malfeasance of election 2 2313. Penalty forissuing fraudulent marriage 
officers. . license. 
¢@ 2284. Sale of liquors on election day prohib- @ 2314. Performing illegal marriages, or with- 
ited. out authority. 
$2285. Sale of uninspected liquors prohibited. @ 2315. Penalty for performing unlawful mar- 
3 2286. Sale of liquors without license a misde- riages. 
meanor. 2 2316. Persons neglecting to return certificate 
2 2287. Selling liquors to minors prohibited. —Fine. 
ĝ 2288. Allowing minors to play cards. ¢ 2317. Performing marriage and neglecting to 
¢ 2289. Minor misrepresenting his age to ob- to record certificate. 
tain liquor. ĝ 2318. Unauthorized persons performing mar- 
¢ 2290. Selling liquor to Indians a misde- riage. 
meanor. ¢ 2319. When marriage prohibited on account 
ĝ 2291. Selling liquor to habitual drunkards Of relationship. 
prohibited. 3 2320. Cruelty to minors a misdemeanor. 
#2292. List of habitual drunkards must be @ 2321. Inhuman treatment to animals—How 
posted. punished. 
2 2293. Selling tobacco to children is unlawful. ĝ 2322, Corporations bound by preceding sec- 
¢ 2294. Unlawful to manufacture cigarettes. tions. 
ĝ 2295. Disregarding this law is a misde- @ 2323. Railroad companies shall not confine 
meauor. animals more than forty-eight hours. 
3 2296. Liberal construction. $ 2324. Exhibitions of fighting animals pro- 
8 2297. All games for gain are misdemeanors— hibited—Officers’ duty. 
Panel houses, etc., felony. ¢ 2325. Persons so arrested shall be kept in jail. 
$ 2298. Gaming or horse-racing with Indians @ 2326. Seizure of such animals—Forfeiture and 
forbidden. sale. 
8 2299. Games for pastime, not gambling. 
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@ 2327. Misdemeanor to cruelly torture any ¢ 2336. Penalty for violating preceding section. 
foul or bird. ĝ 2337. Payment for labor must be in money— 

8 2328. Person torturing may be arrested with- No compulsory patronage. 
out warrant. g 2338. To prevent the maintenance of armed 

# 2329. Disposition of fines. bodies of men by private parties. 

# 2330. Carrying concealed weapon a misde- f 2339. To prevent excessive freight charges. 
meanor. f 2340. Common barrator. 

2 2331. Sale of toy pistols to children a misde- @ 2341. Transacting business without a license. 
meanor. ĝ 2342. Practicing medicine without a license. 

$ 2332. Enticing seaman to desert a misde- ¢ 2343. Practicing dentistry without a license. 
meanor. $ 2344. Rioting on Sunday. 

$ 2333. Harboring deserting seaman a misde- ¢ 2345. Saloons, theaters, etc., to be closed on 
meanor. Sunday. 

@ 2334. Bringing paupers within the state— @ 2346. Business houses to be closed on Sunday. 
Punishment. $ 2347. Public officers must prosecute offenders 

$ 2335. Public privileges allowed all persons. against Sunday laws. 


§ 2267. [118.] Maintaining nuisances. Every person who shall erect 
or continue and maintain any public nuisance, to the injury of any part of 
the citizens of this territory, shall, upon conviction thereof, be fined in any 
sum not exceeding one thousand dollars.—Code of 1881, § 898. 


§ 2268. [119.] Malicious prosecution—Imprisonment and fine. 
If any person shall maliciously, without probable cause, attempt to cause 
an indictment to be found; or other prosecution for any crime or misde- 
meanor, to be commenced against any person, or if two or more persons 
shall conspire together for that purpose, the person so sought to be in- 
dicted or otherwise prosecuted being innocent, such person or persons so 
offending shall, on conviction thereof, be imprisoned in the county jail not 
exceeding six months, and be fined in any sum not exceeding one thous- 
and dollars.—Code of 1881, § 899. 


CONCERNING VOTING AND ELECTIONS. 


$ 2269. [120.] Fraudulent voting. If any elector shall vote or at- 
tempt to vote more than once at any election, or shall knowingly hand in 
two or more tickets together, or having voted in one township, precinct 
or county, shall afterwards, on the same day, vote or attempt to vote in 
another township, precinct or county, such person shall be fined in any 
sum not exceeding fifty dollars, and be incapable of voting at any election, 
or holding any office for two years thereafter. — Code of 1881, § 903. 


§ 2270. [121.] Unqualified persons voting—Fine. If any person 
knowing that he does not possess the legal qualifications of a voter, at 
any election authorized by law to be held in this territory for any office 
whatever, shall vote at such election, such person so offending shall be 
fined not more than one hundred nor less than five dollars.—Code of 1881, 
§ 905. 

§ 2271. Penalty for false registration. If any person shall falsely 
swear, or affirm, in taking the oath or making the afhrmation prescribed 
in section 8 hereof, or shall falsely personate another, and procure the 
person so personated to be registered, or if any person shall represent his 
name to the city or town clerk, or officer of registration, to be different 
from what it actually is, and cause such name to be registered, or if any 
person shall cause any name to be placed upon the registry list otherwise 
than in the manner provided in this act, he shall be deemed guilty of a 
felony, and upon conviction be punished by confinement and hard labor 
in the penitentiary not more than five years nor less than one year. —Laws 


of 1893, P. 74, § 5. 
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Note: The act here referred to is found in the Laws of 1889-90, p. 414. “ Sec- 
tion eight” of the act prescribes the requirements for registration; it is 
section 3 of the amendatory act of 1893. 


§ 2272. [125.] Intimidating or bribing voter. If any person shall 
use any threats, menaces, force, or any corrupt means, at or previous to 
any election, held pursuant to the laws of this territory, towards any 
elector, to hinder or deter such elector from voting at such election, or 
shall directly or indirectly offer any bribe or reward of any kind, to induce 
any elector to vote contrary to his inclinations, or shall on the day of elec- 
tion give any public treat, or authorize any person to do so, to obtain votes 
for any person, such person so offending, shall be fined in any sum not ex- 
ceeding five hundred dollars.—Code of 1881, § 909. 


§ 2273. [124.] Marking ballots or attempting to find out their 
contents. If any judge, inspector, clerk or any other officer of an elec- 
tion, ‘Shall open or mark by folding or otherwise, any ticket presented by 
such elector at such election, or attempt to find out the names thereon, or 
suffer the same to be done by any other person, before such ticket 1s de- 
posited in the ballot-box, such person, so offending, shall be fined in any 
sum not exceeding one hundred dollars.—Code of 1881, § 906. 


§ 2274. [127.] Fraudulently attempting to influence voters. If 
any person shall fraudulently cause, or attempt to cause, any elector, at 
any election pursuant to law in this territory, to vote for a person different 
from the one he intended to vote for, such person so offending shall be 
fined not more than one hundred, nor less than ten dollars.—Code of 1881, 


S$ 902. 


~§ 2275. [123.] Same by officers. If any inspector, judge, or clerk of 
an election shall attempt to induce, by persuasion, menace, or reward, or 
promise thereof, any elector to vote for any person, such person, so offend- 
ing, shall be fined in any sum not exceedirg one hundred dollars.—Code 
of 1881, § 904. 

§ 2276. [128.] Deception in regard to names on tickets. If any 
person shall furnish any elector wishing to vote at any election held pur- 
suant to law who cannot read, with a ticket, such person informing or 
giving such elector to understand that it contains a name or names written 
or printed thereon, different from the name or names which are written or 
printed thereon, such person shall upon conviction thereof, be fined in any 
sum not less than fifty nor more than five hundred dollars.—Code of 1881, 
S 3141. 

§ 2277. [444*] Bribing voter by candidate—Punishment. If any 
candidate for office, in any election as hereafter mentioned, under the laws 
of this territory, or any other person, shall, directly or indirectly offer, 
promise, procure, confer or give any money, property, thing in action, 
victuals, drink, preferment, or other consideration or valuable thing, by 
way of fee, reward, gift or gratuity, for giving or refusing to give any 
vote in any election of any public officer, territory, county,. or municipal 
[corporation] whatever, or any person who shall carry voters to any polling- 
place, by wagon, steamboat or otherwise, for the purpose of influencing 
their votes, such person shall be deemed and taken to be guilty of a mis- 
demeanor, and on conviction thereof be punished by fine or imprisonment 
or both, at the discretion of the court, said fine not to exceed one thousand 
dollars, nor such imprisonment to exceed six months, and further, such 
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person shall, on such conviction, and as part of the judgment of the court, 
be deprived of the right of suffrage, and such candidate for office be dis- 
qualified to hold any office to which he was elected at such election, and 
further, if any person shall directly or indirectly ask for, accept, receive or 
take any such bribe, or the promise thereof, by giving or refusing to give 
his vote in any such election, he shall be deemed guilty of a misdemeanor 
and punished with the like penalties as hereinbefore prescribed.—Code of 
1881, § 3148. 


§ 2278. [126.] Molesting and intimidating voters—False asser- 
tions concerning candidates. No person shall in any way directly or 
indirectly, by menace or other corrupt means or device, (directly or in- 
directly), attempt to influence any person in giving or refusing to give his 
vote in any such election, or to deter or dissuade any person from giving 
his vote therein, or todisturb, hinder, persuade, threaten or intimidate any 
person from giving his vote therein, nor shall any person at any” such 
election knowingly and willfully make any false assertion or propogate 
any false report concerning any person who shall be a candidate thereat, 
which shall have a tendency to prevent his election, or with a view there- 
to, and it any person shall be guilty of any act forbidden or declared un- 
lawful by this section he shall be deemed and taken to be guilty of a mis- 
demeanor, and on conviction thereof, shall be punished by fine or im- 
prisonment or both at the discretion of the court, before which such con- 
viction shall be had: Provided, That in no case shall such fine exceed the 
sum of two hundred and fifty dollars, or such imprisonment the term of 
six months. — Code of 1881, § 3140. 


§ 2279. Printing and protecting ballots. Any printer, business 
manager or publisher employed by any officer authorized by the laws of 
this state to procure the printing of any ofhcial ballot or any person en- 
gaged in printing the same who shall appropriate to himself or give or 
deliver or knowingly permit to be taken any of said ballots by any other 
person than such officer authorized by law to receive the same, or shall 
willfully print or cause to be printed any official ballot in any other form 
than that prescribed by law or as directed by the officer so authorized to 
procure the said printing, or with any other names thereon or with the 
names spelled otherwise than as directed by such officer, or the names or 
printing thereon arranged in any other way than that authorized and 
directed by law, shall be guilty of a misdemeanor, and upon conviction 
thereof shall be sentenced to pay a fine not exceeding one thousand dol- 
lars nor less than five hundred dollars, or imprisonment in the county jail 
for a term not exceeding one year nor less than six months, or both at the 
discretion of the court.—Laws of 1893, P. 274, § I. 


§ 2280. Unlawful disposition of ballots a misdemeanor. Any per-. 
son other than the officer charged by law with the care of ballots, or a 
person entrusted by any such officer with the care of the same for the pur- 
poses required by law, who shall have in his possession outside of the 
voting room any official ballot, or any person who shall make or have in 
his possession any counterfeit of any official bollot, shall be guilty of a 
misdemeanor, and upon conviction thereof, shall be sentenced to pay a 
fine of not exceeding one thousand dollars nor less than five hundred dol- 
lars, or to undergo imprisonment in the county jail for a term not less 
than six months or more than one year, or both at the discretion of the 
court.—Laws of 1893, p. 274, § 2. 


\ 
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§ 2281. [129.] Inducing Indian to vote. If any person shall induce, 
or attempt to induce, any Indian to vote or offer his vote at any such 
election, such person so offending, upon conviction thereof, shall be fined 
in any sum not exceeding five hundred dollars, to which may be added 
imprisonment in the county jail not to exceed three months; Provided, 
That this section shall not be so construed, as to include Indians, who are 
citizens and entitled to vote under the amendments to the constitution of 
the United States and the laws of Congress.—Code of 1881, § 910. 


§ 2282. [122.] Allowing fraudulent voting. If any inspector or 
judge of any such election shall knowingly permit any elector to cast a 
second vote at any such election, or shall knowingly permit any person 
not:a qualified elector to vote at any such election, such inspector or judge 
of election, upon conviction thereof, shall be imprisoned in the county jail 
not more than thirty nor less than ten days, be fined in any sum not ex- 
ceedin® five hundred dollars, and be incapable of holding any office in 
this territory for five years thereafter.—Code of 1881, § 911. 


§ 2283. [130.] Non-feasance or malfeasance of election officers. 
Every person charged with the performance of any duty under the pro- 
visions of any law of this territory relating to elections, who willfully 
neglects or refuses to perform such duty, or who in the performance of 
such duty, or in his official capacity knowingly or fraudulently acts in 
contravention, or violation of any of the provisions of law relating to such 
duty, shall, on conviction thereof, be fined in any sum not exceeding one 
thousand dollars, to which punishment may be added imprisonment in 
the county jail, for a term not exceeding one year.—Code of 1881, § 912. 


RESTRICTING THE SALE OF LIQUOR AND TOBACCO. 


§ 2284. [131.] Sale of liquors on election day prohibited. Any per- 
son who shall barter, sell, give away, or in any manner dispose of any 
intoxicating liquors on the day of any general or special election of state, 
county or municipal officers within the state, district, county or corpora- 
tion in which said election is held, and before the polls have closed, shall 
upon conviction thereof be punished by a fine of not less than twenty-five 
dollars nor more than two hundred dollars, or by imprisonment in the 
county jail not less than ten nor more than thirty days, or both, in the 
discretion of the court.—Laws of 1891, p. 124, § 18. 


§ 2285. [2805.*] Sale of uninspected liquors prohibited. If any 
person in this territory shall sell, in quantities less than one gallon, any 
spirituous liquors, without first having them inspected and approved by 
the inspector referred to in the first section of this act, he shall be deemed 
guilty of a misdemeanor, and on conviction thereof, shall be imprisoned 
in the county jail not more than six months, and may be fined not more 
than five hundred dollars, according to the verdict of the jury.— Law's of 
1863, P. 447, § 4. 

Note: ‘‘ This act” is the act of January 19 1863, Laws of 1863, p. 447. Itis 
not included in the Code of 1881. 

§ 2286. [133.] Sale of liquors without license is misdemeanor. 
Any person who shall sell or dispose of any spirituous, malt, or other in- 
toxicating liquors without having first obtained a license from the proper 
authorities, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof, shall be fined in any sum not exceeding one thousand dollars or 
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imprisoned in the county jail not to exceed six months, or by both fine 
and imprisonment, for each offense.—Laws of 1887-8, p. 125, § 4. 


§ 2287. [134.] Selling liquors to minors prohibited. Every per- 
son who shall knowingly sell or give to a minor, intoxicating or spirit- 
uous liquors, without the written permission of the parent or guardian of 
such minor, shall on conviction thereof, be fined in any sum not exceed- 
ing five hundred dollars, or be imprisoned in the county jail for a term not 
exceeding three months, or both.—Code of 1881, § 939. 


§ 2288. [135.] Allowing minor to play cards. If any person shall 
allow any minor to play at cards in his house, without the written per- 
mission of the parent or guardian, he shall be liable to the same penalties 
as for furnishing to such minor spirituous liquors.—Laws of 1891, p. 
124, § 19. 

§ 2289. [136.] Minor misrepresenting his age to obtain Mquor. 
Any minor over the age of eighteen years and under the age of twenty- 
one years, who shall represent to any person dealing in spirituous, malt or 
fermented liquors, that he is of lawful age, and by means of such mis- 
representation procure from such dealer spirituous, malt or fermented 
liquors, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof, shall be fined in any sum not exceeding one hundred dollars nor 
less than twenty-five dollars, or imprisoned in the county jail any length 
of time not exceeding three -months.—Code of 1881, § 940. 


§ 2290. [137.] Selling liquor to Indians a misdemeanor. Any 
tavern-keeper, grocery-keeper, brewer, distillers, or person or persons, In- 
dian or Indians, who shall sell, barter, give or in any manner dispose of 
any wines, spirituous liquors, ale, beer, porter, cider or any other intox1- 
cating beverage, to any Indian or Indians within this territory, every such 
person so offending shall be deemed guilty of a misdemeanor, and upon 
conviction thereof, by any court having competent jurisdiction to try the 
same, shall forfeit and pay to the use of the county in which the offense 
may have been committed, a fine of not less than twenty-five dollars and 
not more than one hundred dollars for each and every offense, and in all 
prosecutions under this section, Indians shall be competent as witnesses.— 
Code of 1881, § 942. 


$ 2291. [2527.*] Selling liquor to habitual drunkards prohibited. 
Any person who shall sell or give any intoxicating liquor to any habitual 
drunkard, as defined in the foregoing section of this act [1192] shall be 
deemed guilty of a misdemeanor, and on conviction thereof, by any court 
having criminal jurisdiction, shall be fined in any sum not less than fifty dol- 
lars or more than three hundred dollars, or be imprisoned in the county jail 
not less than one or more than six months, at the discretion of the court. 
— Code of 1881, § 1674. 
NOTE : See chapter CXIII of the code of 1881, concerning habitual drunkards: 
for the remainder of the sections composing it, see §4§ 1189-1195. 


§ 2292. [2529:*] List of habitual drunkards must be posted. It 
shall be the duty of the probate judge of each county to furnish a list of 
the names of all persons adjudged habitual drunkards, to all parties 
licensed to sell, by retail, intoxicating liquors in such county, and such re- 
tail dealers shall keep posted up in some conspicuous place in his place of 
business a list of such habitual drunkards. A person failing to keep such 
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list so posted shall forfeit his license, and if he thereafter sells intoxicating 
liquors he shall be punished as if selling without a license.—Laws of 
1885-6, p. 160, § I. 


$ 2293. [138.] Selling tobacco to children is unlawful. Every per- 
son who shall sell, give, furnish, or cause to be furnished to any person 
under the age of sixteen (16) years, any cigarette, cigar or tobacco in any 
form without the written consent of the parents or guardian of the person 
of such minor, shall be deemed guilty of a misdemeanor, and upon convic- 
tion thereof, shall be fined in any sum, not less than ten (10) dollars, nor 
more than fifty dollars.— Laws of 1883, p. 68, § 2. 


§ 2294. Unlawful to manufacture cigarettes. That it shall be un- 
lawful for any person or persons whomsoever, to manufacture, buy, sell, 
give or furnish to any one cigarettes, cigarette paper or cigarette wrapper. 
—Laws of 1893, p. 82, § I. 


§ 2295. Disregarding this law is misdemeanor. That whoever 
manufactures, buys, sells, gives or furnishes to any person or persons 
cigarettes, cigarette paper or cigarette wrapper, shall be deemed guilty of 
a misdemeanor, and upon conviction thereof shall be fined not more than 
five hundred dollars, or be imprisoned in jail not exceeding six months or 
both for each offense.—Laws of 1893, p. 82, § 2. 


§ 2296. Liberal construction. This act shall be liberally construed 
to the end that its object shall be enforced.—Zaws of 1893, p. 82, § 3. 


GAMBLING, LOTTERIES, ETC. 


§ 2297. [140.] All games for gain are misdemeanors—Panel houses, 
etc., felony. Each and every person who shall deal, or carry on or open 
or cause to be opened, or who shall conduct, either as owner, proprietor, 
employe, whether for hire or not, any game of faro, monte, roullette, 
rouge-et-noir, lansquenette, rondo, vingt-un (or twenty-one), poker, draw- 
poker, brag, bluff, thaw, tan, or any banking or other game played with 
cards, dice or any other device, whether the same be played for money, 
checks, credits, or any other representative of value, shall be guilty of a 
misdemeanor, and upon conviction thereof, shall be punished by a fine of 
not more than five hundred dollars, and shall be imprisoned in the county 
jail until such fine and costs are paid: Provided, That such person so 
convicted shall be imprisoned one day for every two dollars of such fine 
and costs: And provided further, That such imprisonment shall not ex- 
ceed one year: And still further provided, That any one who shall carry 
on any chuck-a-luck, bunko, strap, sling, panel-house or other swindling 
game shall be deemed guilty of a felony, and, upon conviction shall be 
imprisoned in the penitentiary not exceeding five years for such offense. — 
Code of 1881, § 1253. 

NOTE : See § 695, as to gaming debt being void. 
Foster v. State, 25 P., 459. Harland v. Territory, 3 W. T., 131-154. 


§ 2298. [150.] Gaming or horse-racing with Indians forbidden. 
Every white man, negro, half-breed Indian, kanaka or Chinaman who 
shall play at any game of cards or any game of chance with any Indian 
for fun, pleasure, luck, money or anything of value whatever, or for any- 
thing whatever, and every whiteman, negro, half-breed Indian, kanaka, 
or Chinaman who shall run horses, on a wager of any kind or for pastime, 
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with an Indian, shall be subject, on conviction thereof, for each and every 
offense, to a fine of not less than fifty dollars and not exceeding five hun- 
dred dollars, or to imprisonment not exceeding six months, or to both such 
fine and imprisonment ; and it is hereby made the duty of any prosecuting 
attorney having knowledge of the violation of this section to prosecute the 
offender, and of every sheriff or constable having such knowledge to re- 
port the same to a justice of the peace in the county in which such offense 
was committed, or to the prosecuting attorney or grand jury for such 
county.—Laws of 1891, p. 125, § 22. 


§ 2299. [149.] Game for pastime is not gambling. No person shall 
be deemed guilty of gambling who shall play at any game of chance or 
skill for amusement or pastime only, and not for gain to himself or an- 
other.—Code of 1881, § 1262. 


§ 2300. [139.] Sale of lottery tickets—Punishment. Every person 
who shall sell any lottery tickets, or shares 1n any lottery, for the division 
of property to be determined by chance, or shall make or draw any lottery 
or scheme for a division of property not authorized by law, on conviction 
thereof, shall be fined in any sum not exceeding five hundred dollars: 
Provided, That nothing herein contained shall apply to any lottery for 
charitable purposes.—Code of 1881, § 913. 


§ 2301. [142.] Action to recover money lost at gaming. All per- 
sons losing money or anything of value at or on any of said games, shall 
have a cause of action to recover from the dealer or player winning the 
same or proprietor for whose benefit such game was played or dealt, or 
such money or things of value won, the amount of the money or the value 
of the thing so lost.—Code of 1881, § 1255. 

Meling v. Cumming, 31 P. 600. 


S 2302. [141.] Letting premises for gaming or prostitution a 
misdemeanor. Every person who shall let or rent any room or building 
for a gaming-house or house of ill-fame, or for rent or hire shall permit to 
be dealt or carried on upon his premises any game prohibited by the last 
preceding section, [2297] shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be fined in any sum not exceeding one hun- 
dred dollars.— Laws of 1891, p. 124, § 20. 


§ 2303. [143.] When rented property used for gambiing—Im- 
mediate possession. It shall be lawful for any person letting or renting 
any house, room, shop or other building whatsoever, or any boat, booth, 
garden, or other place, which shall, at any time, be used by the lessee or 
occupant thereof, or any other person; with his knowledge or consent, for 
gambling purposes, upon discovery thereof, to avoid and terminate such 
lease, or contract of occupancy, and to recover immediate possession of 
said boat, building or other place as mentioned by an action at law for 
that purpose, to be brought before any justice of the peace of the [of the] 
county in which such use shall be permitted.— Code of 1881, § 1257. 


§ 2304. [144.] Permitting unlawful use of buildings is a misde- 
meanor. Any person who shall suffer or permit any of the acts or things 
forbidden by, or made punishable by this title to be done or carried on in 
any house, room or shop, or other building whatsoever, or any boat, 
booth, garden, or other place of which he is the owner, or in the posses- 
sion of which he is entitled, under sections 1253 and 1256, shall be guilty 
of a misdemeanor and upon conviction thereof shall be punished by a fine 
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of not more than five hundred dollars and be imprisoned in the county 
jail until such fine is paid.—Code of 1881, § 1258. 


Foster v. State, 25 P., 459; 1 W., 4II. 


§ 2305. [145.] Duty of officers to prosecute. It shall be the duty 
of each prosecuting attorney, sheriff, constable, city or town marshal, or 
public officer, to inform against and diligently prosecute any and all per- 
sons whom they shall have reasonable cause to believe guilty of a viola- 
tion of the provisions of this title.—Code of 1881, § 1259. 


S$ 2306. [146.] Refusal or neglect of officers to obey this law. Any 
offcer named in the preceding section, who shall refuse or willfully neg- 
lect to inform against and prosecute offenders against this act, shall be 
deemed guilty of a misdemeanor and on conviction shall be punished by a 
fine of not less than fifty, nor more than five hundred doliars, and the 
court before which such officer shall be tried, shall declare the office, or 
appointment held by such officer vacant for the balance of his term.—Code 
of 1881, § 1260. | 

SALE OF POISONS, ETC. 


§ 2307. [214.] Selling active poisons without label in English. 
Every apothecary, druggist or other person who shall sell and deliver any 
arsenic, corrosive sublimate, prussic acid, strychnine or other active poison, 
without having the word ‘‘poison,’’ and the true name thereof in English 
written or printed upon a label attached to the vial, box or parcel contain- 
ing the same, shall, on conviction thereof, be imprisoned in the county 
jail not more than six months, and be fined in any sum not exceeding one 
hundred dollars, or fined only.—Code of 1881, § 954. 


§ 2308. [215.] Intoxicated persons prescribing poison. If any 
physician or other person, while in a state of intoxication, shall prescribe 
any poison, drug or other medicine to another person, to his injury, he 
shall, on conviction thereof, be imprisoned in the county jail for any 
length of time not exceeding one year, and fined not exceeding five 
hundred dollars, or fined only.— Code of 1881, § 955. 


$ 2309. [151.] Sale of poison, etc., to Indians and irresponsib e 
persons. It shall be unlawful for any druggist, or other person to sell, 
give, or in any manner furnish to any Indian, minor, intoxicated person, 
or person of unsound mind, any poisonous drug, or compound, destructive 
of human or animal life.— Code of 1881, § 935. 


§ 2310. [152.] Druggist shall keep a record of persons buying 
poison. Every druggist shall keep a book in which he shall register the 
name of any person purchasing or receiving from him any such poisonous 
drug or compound, unless the same shall be furnished upon the prescrip- 
tion of a competent physician, together with the name of such drug or com- 
pound, and the time when it was furnished.—Code of 1881, § 936. 


§ 2311. [153.] Person exposing poison must give notice in three 
places. Every person who shall place any poison outside of his own 
building, or out-buildings, for the destruction of noxious animals, or for 
any purpose whatever, shall give notice to all persons, or families residing 
within one mile of the place where such poison is used, by posting notices 
in three of the most public places within one mile of where said poison 1s 
to be put out; but this notice shall not apply to such use of poison within 
the limits of an incorporated town.—Code of 1881, § 937. 
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§ 2312. [154.] Penalty for violating preceding sections. Every 
person violating any of the provisions of sections 935, 936 and 937, [2309- 
2311] shall be fined in any sum not exceeding five hundred dollars, and 
may be imprisoned until the fine and costs are paid.—Code of 1881, g 938 


PENALTIES FOR UNLAWFUL MARRIAGES. 


§ 2313. [1395*] Penalty for issuing fraudulent marriage license. 
Any county auditor who shall issue a license contrary to the provisions of 
this chapter, or chapter 74, section 949, [2317] of the criminal practice 
act, shall, upon conviction thereof, be punished by fine of not more than 
five hundred nor less than one hundred dollars.-—Code of 1881, § 2394. 

Nore: “This chapter’’ refers to chapter CLX XXII of the Code of 1881. 


S 2314. [1396*] Performing illegal marriages or without author- 
ity. Any person who shall undertake to join others in marriage knowing 
that he is not lawfully authorized so to do, or any person authorized to 
solemnize marriage, who shall join persons in marriage contrary to the 
provisions of this chapter, shall, upon conviction thereof, be punished by 
a fine of not more than five hundred, nor less than one hundred dollars.— 
Code of 1881, § 2395. 


$ 2315. [157.] Penalty for performing unlawful marriages. Any 
person authorized by the laws of this territory to join parties in marriage, 
who shall knowingly join in marriage any parties contrary to the pro- 
visions of the law regulating marriages, shall, on conviction. thereof, be 
fined in any sum not exceeding one thousand dollars.— Code of 1881, § 924. 


§ 2316. [158.] Persons neglecting to return certificate—Fine. 
Any person having joined parties in marriage who shall fail to return 
a certificate thereof, within the time prescribed by law, shall be fined in 
any sum not exceeding three hundred dollars.—Code of 1881, § 925. 


§ 2317. Performing marriage and neglecting to record certifi- 
cate.—Any person solemnizing a marriage who shall willfully refuse or 
neglect to make and deliver to the judge of the probate court for record 
the certificate mentioned in section 2385 within the time in such section 
specified, shall be deemed guilty of a misdemeanor, and upon conviction 
shall pay for such refusal or neglect, a fine of not less than twenty-five nor 
more than three hundred dollars.— Laws of 1885-6, p. 66, § 2. 


§ 2318. [159.] Unauthorized persons performing marriage. Every 
person who shall undertake to join parties in marriage, knowing that he 
is not authorized so to do, shall, upon conviction thereof, be imprisoned in 
the county jail not more than three months or fined in any sum not ex- 
ceeding five hundred dollars.—Code of 1881, § 926. 


§ 2319. [197.] When marriage prohibited on account of relation- 
ship—Incest. Marriages in the following cases are prohibited:— 

1. When either party thereto has a wife or husband living at the time 
of such marriage. 

2. When the parties thereto are nearer of kin to each other than second 
cousins, whether of the whole or half-blood computing by the rules of 
the civil law. 

3. It shall be unlawful for any man to marry his father’s sister, moth- 
er’s sister, father’s widow, wife’s mother, daughter, wife’s daughter, son’s 
widow, sister, son’s daughter, daughter’s daughter, son’s son’s widow, 
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daughter’s son’s widow, brother’s daughter or sister’s daugHter; it shall 
be unlawful for any woman to marry her father’s brother, mother’s 
brother, mother’s husband, husband’s father, son, husband’s son, daugh- 
ter’s husband, brother, son’s son, daughter’s son, son’s daughter’s hus- 
band, daughter’s daughter’s husband, brother’s son or sister’s son; and 
if any person[s] being within the degrees of consanguinity or affinity in 
which marriages are prohibited by this section carnally know each other, 
they shall be deemed guilty of incest, and shall be punished by imprison- 
ment in the territorial penitentiary for a term not exceeding ten years and 
not less than one year.— Code of 1881, § 949. 


CRUELTY TO CHILDREN AND ANIMALS 


§ 2320. Cruelty to minors a misdemeanor. Whosoever shall tor- 
ture, maim, cruelly beat, whip or punish, deprive of necessary food or 
clothing, or compel to labor an unreasonable length of time without proper 
rest and nourishment, or otherwise cruelly treat any minor, or being the 
parent or guardian, or having the charge of such minor, shall do, cause or 
permit to be done any of the acts above mentioned, shall be deemed guilty 
of a misdemeanor, and on conviction thereof shall be fined in any sum not 
exceeding one hundred dollars, or imprisoned in the county jail any 
length of time not exceeding three months.—Laws of 1893, p. 40, § I. 


§ 2321. Inhuman treatment to animals—How punished. Whoso- 
ever shall overdrive, overload, or drive when overloaded, overwork, 
cruelly beat, mutilate, torture, torment or deprive of necessary sustenance, 
` cruelly abandon or neglect, or cause the same to be done, any animal, or 
being the owner or custodian thereof, shall inflict unnecessary cruelty, or 
fails to provide it with proper food, drink, or who cruelly works such 
animals when unfit for labor, carries it or causes it to be carried in or up- 
on a vehicle, or otherwise, in an unnecessarily cruel or inhuman manner, 
shall be punished by fine not exceeding one hundred dollars, or by im- 
prisonment in the county jail not exceeding three months.—Laws of 1893, 
p. 41, § 2. 

§ 2322. Corporations bound by preceding sections. A corporation 
violating any of the provisions of either of the two preceding sections shall 
be punished by fine, as therein provided; and corporations in regard to 
‘animals transported, owned or used by them, or in their custody, shall be 
responsible for the knowledge and the acts of their agents and servants.— 
Laws of 1893, P. 41, § 3. 


§ 2323. Railroad companies shall not confine animals more than 
forty-eight hours. Railroad companies in carrying or transporting ani- 
mals shall not permit them to be confined in cars for a longer period than 
forty-eight consecutive hours without unloading them for rest, water and 
feeding for at least two consecutive hours, unless prevented from so un- 
loading them by unavoidable accident. In estimating such confinement, 
the time during which the animals have been confined without such rest 
on connecting roads from which they are received shall be included. 
Animals so unloaded shell, during such rest, be properly fed, watered by 
the owner or person having the custody of them, or in case of his default 
in so doing, then by the railroad company transporting them, at the ex- 
pense of said owner or person in custody thereof, and said company shall 
in such case have a lien upon such animals for food, care and custody fur- 
nished, and shall not be liable for such detention of such animals. If 
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animals are transported where they can and do have proper food, water, 
space and opportunity for rest, the foregoing provision in regard to their 
being unloaded shall not apply. Violators of this section shall be pun- 
ished by fine not exceeding one hundred dollars.—Law’s of 1893, p. 41, § 4. 


§ 2324. Exhibition offighting animals prohibited—Officers duty. 
When a complaint is made to a court or magistrate authorized to issue 
warrants in criminal causes, that complainant has good reasons to believe 
that preparations are making for an exhibition of the fighting of fowls, 
birds, dogs or other animals at or in any place, building or tenement, or 
that such an exhibition is in progress, such court or magistrate, if satisfied 
that there is good cause for such belief, shall issue a search warrant 
authorizing any sheriff, deputy sheriff, constable or police officer to search 
such place, building or tenement, at any hour of the day or night, and 
take possession of all such fowls, birds, dogs or other animals there found, 
and to arrest all persons there present at any such exhibition, or know- 
ingly present when preparations are making for such an exhibition.— 


Law's of 1893, p. 42, § 5. 


§ 2325. Persons so arrested shall be kept in jail. All persons 
arrested under the provisions of the preceding section shall be kept in jail 
or other convenient place not more than twenty-four hours, exclusive of 
Sundays and legal holidays, at or before the expiration of which time they 
shall be brought before a trial justice, or a police or municipal court and 
tried, unless such trial be continued for cause, and if found guilty, pun- 
ished by a fine not exceeding fifty dollars, or by imprisonment in the 
county jail not exceeding one month.—Laws of 1893, p, 42, § 6. 


§ 2326. Seizure of such animals—Forfeiture and sale. After such 
seizure of such fowls, birds, dogs or other animals as provided for in 
section five [2322] of this act, application shall be made to a trial justice 
or municipal court for an order of forfeiture of the same; and if upon the 
hearing of the same, such notice having been given of the hearing as the 
court shall order, it shall be found that such fowls, birds, dogs or other 
animals, or any of them, at the time of such seizure, were engaged in 
fighting at an exhibition thereof, or were owned, kept, possessed or 
trained by any person with intent that they should be so engaged, all such 
fowls, birds, dogs or other animals shall be adjudged forfeit, and such 
justice or court shall thereupon issue an order for selling the same at 
auction to the highest bidder within twenty-four hours, the proceeds to be 
paid into the common school fund of the county where such seizure is 
made. Any fowls, birds, dogs or other animals seized as hereinbefore 
provided which are not adjudged forfeit, shall be delivered to the owner 
or the person entitled to the possession thereof. ‘The necessary costs in 
the aforesaid proceedings shall be allowed and paid as costs in criminal 
prosecutions are paid.—Law’s of 1893, p. 42, § 7. 


8 2327. Misdemeanor to cruelly torture any fowl or bird. Who- 
soever shall wantonly or cruelly pluck, maim, torture, deprive of neces- 
sary food or drink, or wantonly kill any fowl or imsectivorous bird, shall 
be deemed guilty of a misdemeanor, and on conviction thereof shall be 
fined in any sum not exceeding twenty dollars.—Laws of 1893, p. 43, § 8. 


§ 2328. Person torturing may be arrested without warrant. Any 
judge, justice of the peace, police judge, sheriff, constable or police off- 
cer may arrest any person found committing any of the cruelties herein- 
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before enumerated, without a warrant for such arrest, and any officer or 
member of any humane society, or society for the prevention of cruelty to 
animals, may cause the immediate arrest of any person engaged in, or 
who shall have committed such cruelties, upon making oral complaint to 
any sheriff, constable or police officer, or such officer or member of such 
society may himself arrest any person found perpetrating any of the 
cruelties herein enumerated: Provided, That said person making such oral 
complaint or making such arrest shall file with a proper officer a written 
complaint, stating the act or acts complained of, within twenty-four hours, 
excluding Sundays and legal holidays, after such arrest shall have been 
made.—Laws of 1893, p. 43, § 9. 

§ 2329. Disposition of fines. All fines herein provided for shall be 
paid into the common school fund of the county in which such fine shall 
be imposed.—Laws of 1893, P. 43, § 10. 


CONCEALED WEAPONS AND TOY PISTOLS. 


$2330. [166.] Carrying concealed weapon a misdemeanor. If any 
person shall carry upon his person any concealed weapon, consisting of 
either a revolver, pistol or other fire-arms, or any knife (other than an ordi- 
nary pocket knife) or any dirk or dagger, sling-shot or metal knuckles, or 
any instrument by the use of which injury could be inflicted upon the 
person or property of any other person, shall be deemed guilty of a 
misdemeanor, and, upon conviction thereof shall be fined not less than 
twenty dollars, nor more than one hundred dollars, or by imprisonment in 
the county jail not more than thirty days, or by both fine and imprisonment, 
in the discretion of the court: Provided, ‘That this section shall not apply 
to police officers and other persons whose duty it is to execute process or 
warrants or make arrests.— Laws of 1885-6, p. 81, § I. 


§ 2331. [168.] Sales of toy pistols to children a misdemeanor. It 
shall be unlawful for any person, or persons to sell or offer for sale, any 
toy pistols within this territory, and every person who shall sell, give, fur- 
nish or cause to be furnished to any person under the age of sixteen years, 
any pistol, toy pistol or other pocket weapon, in which explosives may be 
used, shall be deemed guilty of a misdemeanor, and upon conviction, 
shall be fined in any sum not less than five, nor more than twenty-five 
dollars.—Laws of 1883, p. 67, § 1. 


ENTICING SEAMEN TO DESERT. 


§ 2332. [160.] Enticing seamen to desert. If any person or persons 
shall entice any seaman to desert from any vessel belonging to any citizen 
or citizens of the United States or any foreign country, while lying within 
the waters of this territory, and on board of which said seaman shall 
have shipped for a term or voyage unexpired at the time of such entice- 
ment, such person or persons shall be deemed guilty of a misdemeanor, 
and on conviction by any court of competent jurisdiction, shaÑ be sen- 
tenced for the first offense to imprisonment in the county jail not less than 
two months, nor more than six months, or to a fine of not less than fifty 
dollars nor more than five hundred dollars; and for each subsequent of- 
fense, to imprisonment not less than six months, nor more than two 
years, ora fine of not less than five hundred dollars, nor more than one 
thousand.—Code of 1881, § 1222. 


§ 2333. [161.] Harboring deserting seamen a misdemeanor. Any 
person or persons who shall harbor or secrete [a] seaman shipped as 
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aforesaid, knowing him to be so shipped, and with a view to persuade or 
enable said seaman to desert, shall be deemed guilty of a misdemeanor, 
and punished as provided in section twelve hundred and twenty-two [2332]. 
—Code of 1881, § 1223. | 


MISCELLANEOUS. 


§ 2334. [162.] Bringing paupers within the state—Punishment. 
If any person knowingly bring within this territory any pauper or poor 
person, with the intent of making him a charge on any county or coun- 
ties therein, he shall be punished by fine not exceeding five hundred dol- 
lars and stand charged with his support.—Code of 1881, § 932. 


§ 2335. [2959*.] Public privileges allowed all persons. All per- 
sons within the jurisdiction of the state of Washington shall be entitled 
to the full and equal enjoyment of the public accommodations, advantages, 
facilities and privileges of inns, public conveyances on land or water, 
theaters and other places of public amusement and restaurants, subject 
only to the conditions and limitations established by law and applicable 
alike to all citizens of whatever race, color or nationality.— Laws of 1889- 
90, P. 524, § 1. 

8 2336. [2960*] Penalty for violating preceding section. Any 
person who shall violate the foregoing section by denying to any citizen, 
except for reasons by law applicable to citizens of whatever race, color or 
nationality, the full enjoyment of any of the public accommodations, ad- 
vantages, facilities or privileges in said section enumerated, or by aiding 
or inciting such denial, shall, for every such offense be deemed guilty of a 
misdemeanor, and upon conviction thereof, shall be fined in a sum not 
less than fifty dollars nor more than three hundred dollars, or shall be 
imprisoned not less than thirty days nor more than six months.—Laws of 
1889-90, P. 524, S 2. 

8 2337. [2532*] Payment for labor must be in money—No com- 
pulsory patronage., Any officer or agent of any corporation, or any 
person, firm or company engaged in the business of manufacturing of any 
kind in this territory, mining, railroading, constructing railroads, or any 
other business or enterprise of whatsoever kind in this territory, who by 
themselves or agent shall issue or circulate in payment for wages of 
labor, any order, check, memorandum, token or evidence of indebtedness, 
payable in whole or in part otherwise than in lawful money of the United 
States, without being payable as required by the first section of this act, 
or who shall fail to redeem [this] [¢4e] same when presented for payment 
or demand on said company or its agent, at his or their office or place of 
business, in lawful money of the United States, where the said order, 
check, memorandum, token or evidence of indebtedness was issued, or 
who shall compel or attempt to coerce any employee of any such corpora- 
tion, person, firm or company to purchase goods, wares, merchandise or 
supplies from any particular person, firm or corporation, shall be guilty of 
a misdemeanor, and on conviction thereof shall be fined in any sum not 
exceeding three hundred dollars, and upon failure to pay such fine to be im- 
prisoned in the jail of the county where the misdemeanor is committed, 
until the said fine is exhausted by imprisonment, as provided by the laws 
of this territory, for each and every offense.—Laws of 1887-8, p. 234, § 2. 

NOTE: See § 694. 
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§ 2338. To prevent the maintenance of armed bodies of men. 
That it shall be unlawful for any person, corporation or association of per- 
sons, or agents of any person, or member, agent or officer of any corpora- 
tion or association of persons, to organize, maintain or employ an armed 
body of men in this state for any purpose whatever; and all parties so of- 
fending shall be deemed guilty of a misdemeanor, and on conviction there- 
of shall be punished by fine of not less than one thousand dollars nor 
more than five thousand dollars, and in a like sum for each day they shall 
continue to offend after having been once fined, and in addition to such 
fine such offender, if a person, may be imprisoned in the county jail not 
exceeding one year, at the discretion of the court. The fines shall be 
paid into the general fund of the county in which the offense was com- 
mitted. And all arms, uniforms, accoutrements and any other property 
of a military character in possession of such person, member, agent, ofh- 
cer, corporation, or armed bodies of men shall be seized by the officer 
making the arrest under the provisions of this section, [and ] be forfeited 
to the state of Washington.—ZLaws of 1893, P. 450, § I. 


§ 2339. To prevent excessive freight charges. In no instance shall 
any individual, company or corporation, lessee or other person, charge or 
receive any greater rate of compensation for carrying freight on any rail- 
road or railroads in this state than hereinbefore provided, and any individ- 
ual, company or corporation violating or in any way evading the provis- 
ions of this act, shall forfeit all right to recover or receive any compensa- 
tion whatever for the services rendered wherein such violation is attempted, 
and every agent of such corporation, lessee or other individual operating 
any railroad within this state who shall refuse to receive for transporta- 
tion over the railroad for which he is agent, in the usual way, any of the 
articles hereinbefore mentioned on account of the compensation hereinto- 
fore prescribed being too low, or receiving any such articles of freight, 
shall charge or attempt to charge for the transportation of the same any 
greater sum than herein allowed, or shall in any manner violate or evade 
the provisions of this act, shall be deemed guilty of a misdemeanor, and on 
conviction thereof shall pay a fine of not exceeding five hundred dollars 
for each and every offense, and the injured party shall have the nght of 
action against the railroad company or other person operating the railroad, 
or both, in which he shall be entitled to recover the amount taken or re- 
ceived from him in excess of the rates prescribed by this act, together 
with attorney’s fees and cost of suit, and in all prosecutions for violation 
of this act by any person, company or corporation, such person, company 
or corporation making the complaint is authorized to sue in any court of 
competent jurisdiction in this state-—Laws of 1893, P. 211, § 5. 


§ 2340. [167.] Common barrator. Every person who shall excite 
quarrels or lawsuits among the citizens of this territory shall be deemed a 
common barrator, and, upon conviction thereof, shall be imprisoned in the 
county jail any length of time not exceeding six months, and be fined in 
any sum not exceeding five hundred dollars, or fined only.—Code of 1881, 
§ 90!. 

§ 2341. [132.] Transacting business without license. Every per- 
son who shall, by himself or agent, transact any business, or do any act, 
without a license therefor, where such license 1s required by any law in 
this territory, shall, on conviction thereof, be fined in any sum not exceed- 
ing five hundred dollars, and in all such cases where the principal is prose- 
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cuted, his agent may be compelled to testify ; and when the agent 1s prose- 
cuted the principal may be compelled to testify.—Code of 1881, § goo. 


4 

§ 2342. [2851.*] Practicing medicime without a license. Any per- 
son practicing medicine or surgery within this state without first having 
obtained the license herein provided for, or contrary to the provisions of 
this act, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof, shall be fined not less than fifty ($50) dollars nor more than one 
hundred ($100) dollars, or by imprisonment in the county jail not less 
than ten nor more than ninety days, or by both such fine and imprison- 
ment. All such fines shall be paid into the state treasury for the use and 
benefit of the common schools. Any person shall be regarded as practic- 
ing within the meaning of this act who shall append the letters ‘“‘ M. D.” 
or ‘‘ M. B.” to his or her name, or for a fee prescribe, direct or recom- 
mend for the use of any person any drug or medicine or agency for the 
treatment, care or relief of any wound, fracture or bodily injury, infirmity 
or disease: Provided, however, The act shall not apply to dentists. Jus- 
tices of the peace and the respective municipal courts shall have jurisdiction 
of violations of the provisions of thisact. It shall be the duty of the respec- 
tive county or district attorneys to prosecute all violations of this act. In 
cases of appeals to the superior court as hereinbefore provided, 1t shall be the 
duty of the district attorney of the county wherein such appeal shall be 
tried, to represent said board upon said appeal, and in all cases of 
appeal to the supreme court under the provisions of this act, the attor- 
ney general shall represent said board upon such appeal.—Laws of 1889- 
90, P. 119, § 8. 

S 2343. Practicing dentistry without a license. Any person who, 
as principal, agent, employer, employe, assistant, or in any manner what- 
ever shall practice dentistry, or who for reward or hire shall do any act of 
dentistry without having first filed for record and had recorded in the 
ofħce of the auditor of the county wherein he shall so practice or do such 
act, a certificate from said board of dental examiners entitling him to so 
practice, shall be deemed guilty of a misdemeanor, and upon conviction 
shall be fined in any sum not less than fifty dollars nor more than two 
hundred dollars, or be confined for any period not exceeding six months 
in the county jail for each and every offense: Provided, The foregoing 
provisions of this section shall not, prior to the 2d day of July, A. D. 
1893, apply to any person who shall be a duly licensed and practicing 
dentist in this state at the time of the passage of this act, and whose name 
shall be registered as such in the records of said board. After said 2d 
day of July, A. D. 1893, all the provisions of this section shall apply to 
all persons whomsoever. . All fines recovered under this act shall be paid 
into the common school fund of the county in which the conviction is 
had.—LZaws of 1893, p. 92, § 8. 


SUNDAY LAWS. 


S 2344. [98.] Rioting on Sunday. If any person be found on the 
first day of the week, commonly called Sunday, engaged in any riot, fight- 
ing, or offering to fight, horse-racing or dancing, whereby any worship- 
ing assembly, or private family are disturbed, every person so offending, 
shall on conviction, be fined in the sum of not to exceed one hundred dol- 
lars, to be recovered before any justice of the peace in the county where 
such offense is committed, and shall be committed to the jail of said 
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county until the said fine, together with the costs of prosecution, shall be 
paid.—Code of 1881, § 865. 


§ 2345. [210.] Saloons, theaters, etc., to be closed on Sunday. 
Any person who shall keep open any play-house or theater, race-ground, 
cock-pit, or play at any game of chance for gain, or engage in any noisy 
amusements, or keep open any drinking or billiard saloon, or sell or dis- 
pose of any intoxicating liquors as a beverage, on the first day of the 
week, commonly called Sunday, shall, upon conviction thereof, be pun- 
ished by a fine not less than thirty dollars nor more than two hundred and 
fifty dollars. All fines collected for violation of this section shall be paid 
into the common school fund.—Laws of 1891, p. 127, § 25. 


S$ 2346. [211.] Business houses to be closed on Sunday. It shall be 
unlawful for any person or persons of this state to open on Sunday for the 
purpose of trade or sale of goods, wares and merchandise, any shop, store 
or building, or place of business whatever: Provided, That this section 
shall apply to hotels only in so far as the sale of intoxicating liquors is 
concerned, and shall not apply to drug-stores, livery-stables or under- 
takers. Any person or persons violating this section shall be guilty of a 
misdemeanor, and on conviction thereof shall be fined in any sum not less 
than twenty-five dollars nor more than one hundred dollars.—Laws of 
1891, P. 127, § 26. 

§ 2347. [212.] Public officers must prosecute offenders against 
Sunday laws. It shall be the duty of any and all public officers of this 
state, knowing of any violation of this chapter, to make complaint, under 
oath, to the nearest justice of the peace of the county in which the offense 
was committed. Any public officer who shall refuse or willfully neglect 
to inform against and prosecute offenders against the last preceding sec- 
tion shall be deemed guilty of a misdemeanor, and on conviction shall be 
punished by a fine of not less than twenty-five dollars nor more than one 
hundred dullars, and the court before which such officer shall be tried shall 
declare the office or appointment held by such officer vacant for the re- 
mainder of his term.—Laws of 1891, p. 127, § 27. 


CHAPTER CLXXII. 
OFFENSES BY AND AGAINST PUBLIC OFFICERS. 


by Officer. 


S$ 2348. [172.] Court officers receiving 
tice of the peace, Juror, commissioner, auditor, referee, arbitrator, or per- 


@ 2348. Court officers receiving bribes. ĝ 2361. Failure to pay fees into the treasury, 
é@ 2349. Executive or legislative officers receiv- embezzlement. 
| ing bribes. ¢ 2362. Officers discounting state or county 
2 2350. Bribing or attempting to bribe un- orders. 
lawful. è 2363. Ferrymen and toll keepers receiving 
g 2351. Assisting prisoner to escape— How pun- extra fees. 
ished. 8 2364. Extorting greater fees. 
¢ 2352. Officer voluntarily suffering prisoner to $ 2365. Issuing illegal warrants. 
escape 3 2366. Usurpation of official authority. 
2? 2353. Officer allowing prisoners to escape— ĝ 2367. Performing official duties before filling 
Refusing to receive prisoners. oath and bond. 
¢ 2354. Penalty for breaking jail. ĝ 2368. Duty of school officials to make com- 
g 2355. Resisting arrest. plaint of violations of law — Road 
3 2356. Refusing to assist officers. superintendent’s duty. 
¢ 2357. Officers refusing to serve process. ¢ 2369. Refusal to perform such duty a misde- 
¢ 2358. Inhumanity to prisoners. meanor. 
2 2359. Official non-feasance and malfeasance. @ 2370. Conviction of officer vacates the office. 
3 2360. Failure to pay over moneys collected 


bribes. If any judge, jus- 
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son summoned as a juror, shall accept, receive or agree for in any way, 
any bribe, present or reward to him offered for the purpose of obtaining 
or influencing his opinion, judgment, verdict, sentence, report or award, 
in any matter or cause depending or to be tried before him alone, or be- 
fore him with others, he shall, on conviction thereof, be imprisoned in the 
penitentiary not more than seven years nor less than one year, or be 
imprisoned in the county jail not more than one year nor less than one 
month, and be fined 1n any sum not exceeding one thousand dollars.— 
Code of 1881, § 878. 


§ 2349. [173.] Executive or legislative officer receiving bribe. If 
any executive, judicial or ministerial officer, or member of the legislative 
assembly, shall accept or receive 1n any way, any bribe, present, or reward 
to him offered, for the purpose of inducing or influencing such officer to 
appoint any person to office, to give any vote or to execute any of the 
powers in him vested, or perform any duty of him required, with partial- 
ity or favor, or otherwise than is required by law, or in consideration that 
such officer has appointed any person to any ofhce, or voted or exercised 
any power in him vested, or performed any duty of him required with 
partiality or favor, or otherwise, contrary to law, he shall, on conviction 
thereof, be imprisoned in the penitentiary not more than ten years nor less 
than one year, or in the county jail not more than one year nor less than 
three months, and be fined in any sum not exceeding five thousand dol- 
lars.—Code of 1881, § 879. 


S 2350. [174.] Bribing or attempting to bribe unlawful. Every 
person who shall bribe or attempt to bribe, or offer any present, bribe or 
reward to any judge, justice of the peace, Juror, commissioner, referee, 
auditor, arbitrator or person summoned as a Juror, or to any executive, 
judicial or ministerial officer, or member of the legislature, for the purpose 
of influencing him in the exercise of any of the powers in him vested, or 
the performance of any duty of him required, shall on conviction thereof 
be imprisoned in the county jail any length of time not exceeding one year, 
and fined in any sum not exceeding two thousand dollars, or fined only. 
-—Laws of 1891, p. 125, § 23. 


§ 2351. [175.] Assisting prisoner to escape—How punished. Every 
person who shall convey into any penitentiary, jail or house of correction, 
or house of reformation, any disguise, or any instrument, tool, weapon or 
other thing adapted to or useful in aiding any prisoner there lawfully com- 
mitted or detained, to make escape, or shall by any means whatever aid 
or assist any such prisoner in his endeavor to escape therefrom, whether 
such escape be attempted or effected or not; and every person who shall 
aid or assist any prisoner in escaping, or in attempting to escape from any 
officer or person who shall have the lawful custody of such prisoner, or 
who shall forcibly rescue any prisoner from lawful custody of such persons, 
shall, on conviction thereof, be imprisoned in the penitentiary not more 
than four years nor less than one year, or imprisoned in the county jail 
any length of time not exceeding one year, and be fined in any sum not 
exceeding five hundred dollars.—Code of 1881, § 881. 


§ 2352. [176.] Officer voluntarily suffering prisoner to escape. 
If any jailor or other officer shall voluntarily suffer any prisoner in his 
custody, charged with or convicted of any criminal offense, to escape, he 
shall suffer, unless the prisoner so escaping be charged with or convicted 
of any capital offense, the like punishment and penalties as the prisoner 
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so suffered to escape was sentenced to, or would be liable to suffer upon 
conviction for the crime or offense wherewith he stood charged; and if the 
prisoner was charged with or convicted of a capital offense, he shall be 
imprisoned in the penitentiary not more than twenty years nor less than 
five years.—Code of 1881, § 882. 


§ 2353. [177.] Officer allowing prisoners to escape—Refusing to 
receive prisoners. If any jailor or other officer shall, through negli- 
gence, suffer any prisoner in his custody, upon conviction or upon any 
criminal charge to escape, or shall willfully refuse to receive into his cus- 
tody any prisoner lawfully committed thereto, on any criminal charge or 
conviction, or on any lawful process whatever, he shall on conviction 
thereof, be imprisoned in the county jail not more than two years, and be 
fined not more than five hundred nor less than one hundred dollars, or 
fined only.— Code of 1881, § 883. > 


§ 2354. [178.] Penalty for breaking jail. If any person confined in 
any county jail upon any conviction for a criminal offense, break such jail 
and escape therefrom, he shall be imprisoned in such prison not exceeding 
one year, to commence from and after the expiration of the former sen- 
tence, and fined not exceeding three hundred dollars.—Code of 1881, 
S 884. 

§ 2355. [179.] Resisting arrest. If any person knowingly and will- 
fully resist or oppose any officer of this territory or any other person 
authorized by law, in serving or attempting to execute any legal writ, 
rule, order or process whatsoever, or shall knowingly and willfully resist 
any such ofħìcer in the discharge of his duties, without such writ, rule, 
order or process, he shall be punished by imprisonment in the county jail 
not exceeding one year, or by fine not exceeding one thousand dollars nor 
less than fifty dollars, or by both fine and imprisonment at the discretion 
of the court.—Code of 1881, § 885. 


§ 2356. [180.] Refusing to assist officer. If any person, being law- 
fully required by any sheriff, deputy sheriff, coroner, constable, or other 
officer, willfully neglect or refuse to assist him in the execution of 
his office in any criminal case, or in any case of escape or rescue, he shall 
be punished by imprisonment in the county jail not more than six months, 
or by fine not more than one hundred dollars.—Code of 1881, § 886. 


§ 2357. [181.] Officer refusing to serve process. If any officer 
authorized to serve process shall willfully and corruptly refuse to execute 
any lawful process to him directed, and requiring him to apprehend or 
confine any person charged with or convicted of any offense, or shall will- 
fully and corruptly omit or delay to execute such process, whereby such 
person shall escape and go at large, he shall, on conviction thereof, be im- 
prisoned in the county jail not more than one year, or be fined not ex- 
ceeding three hundred, nor less than fifty dollars.—Code of 1881, § 887. 


§ 2358. [182.] Inhumanity to prisoners. If the sheriff, jailor or 
other officer shall be guilty of willful inhumanity or oppression to any 
prisoner under his care or custody, he shall, on conviction thereof, be im- 
prisoned in the county jail not more than one year nor less than one day, 
and be fined in any sum not exceeding one thousand dollars.—Code of 
1881, § 888. 


§ 2359. [183.] Official non-feasance and malfeasance. If any off- 
cer shall willfully fail to perform any duty within the time and in the man- 
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ner prescribed by law, or shall do any act which he shall be specially pro- 
hibited from doing by law, he shall, on conviction thereof, be fined in any 
sum not exceeding one thousand dollars, to which may be added impris- 
onment in the county jail for any length of time not exceeding six months. 
— Code of 1881, § 889. 


S 2360. [184.] Failure to pay over moneys collected by officer. If 
any ofhcer or person required by law to collect, disburse, receive or keep 
any public money, shall willfully neglect or refuse to pay over such money 
at the time prescribed by law, or shall willfully refuse to pay any warrant 
lawfully drawn, or shall pay over a less valuable kind of money than that 
collected or received by him, or scrip, or county or territorial orders in lieu 
of money so collected or received by him in any sum whatever, he shall, 
on conviction thereof, be imprisoned in the county jail not exceeding one 
year nor fess than one month, or be fined in any sum not exceeding five 
thousand dollars, or both.—Code of 1881, § 890. 


S 2361. Failure to pay all fees into the treasury, embezzlement. 
Any county ofhcer who is paid a salary, who shall fail to pay to the 
county treasury all the sums that shall have come into his hands for fees 
and charges in his office, or by virtue of his ofhce, whether under the laws 
of this state or of the United States, shall be deemed to be guilty of em- 
bezzlement in ofhce, and upon conviction thereof shall be punished by im- 
prisoninent in the penitentiary not less than one year nor more than three 
years: Provided further, Upon conviction, his office shall be declared to be 
vacant by the court pronouncing the sentence.—Laws of 1893, p. 184, $ 2. 


$ 2362. [155.] Officers discounting state or county orders. If any 
auditor, treasurer, sheriff, assessor, or county commissioner shall purchase, 
exchange, or receive in payment, during his term of office, any territorial- 
or county order, or demand, for less than the amount of such order or de- 
mand, he shall, on conviction thereof, be fined in any sum not exceeding 
one thousand dollars.—Code of 1881, $ 920. 


§ 2363. [156.] Ferryman and toll keepers receiving extra fees. 
If any ferryman, ferry owner, ferry keeper, or keeper of a toll bridge, or 
toll gate, himself, or by any person in his employment, shall demand or 
receive any greater fees on account of ferriage or toll, than is or may be 
fixed by law, or by the proper board doing county business, as the rates 
of ferriage or toll to be received by such person, upon conviction thereof, 
he shall be fined in any sum not exceeding one hundred dollars, or be 
imprisoned in the county jail not exceeding one month.—Code of 1881, 
Š 923. 

§ 2364. [188.] Extorting greater fees. If any officer, whose fees are 
stated by law, shall corruptly exact or extort any greater fees for any ser- 
vice than by law are stated and allowed, or shall levy, demand, receive, 
or take under color of his office, any bond, bill or note, or other assurance 
or promise whatever, securing the payment of a greater sum of money for 
any service than he 1s by law authorized to demand or receive, he shall, 
on conviction thereof, be imprisoned in the county jail not exceeding one 
year, and be fined in any sum not exceeding one thousand dollars.—Code 
of 1881, § 894. 

§ 2365. [185.] Issuing illegal warrants. If any auditor shall know- 
ingly issue any warrant not authorized by law, he shall, on conviction 
thereof, be imprisoned in the county jail not exceeding one year, and be 
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fined in any sum not exceeding one thousand dollars, or be fined only. 
— Code of 1881, § 891. 


§ 2366. [186.] Usurpation of authority. Every person who shall 
officiate in any place of authority, without being legally authorized, shall 
be deemed guilty of usurpation, and upon conviction thereof, be fined in 
any sum not exceeding one thousand dollars.--Code of 1881, § 892. 


§ 2367. [187.] Performing official duties before filing oath and 
bond. If any person elected or appointed to an office, or his deputy, 
shall perform any of the duties of such office, without having taken an 
oath as prescribed by law, or before having given and filed the bond re- 
quired of him, and in the manner prescribed by law, he shall, upon con- 
viction thereof, be fined in any sum not exceeding one thousand dollars. 
—Code of 1881, § 893. 


§ 2368. [189.] Duty of school officials to make complaint of viola- 
tions of law—Road supervisor’s duty. It shall be the duty of all 
county school superintendents and school directors to make complaint in 
all cases which shall come to their knowledge of a criminal violation of 
the laws relating to schools and education. It shall be the duty of road 
supervisors to make complaint in all cases which shall come to their 
knowledge of a criminal violation of the laws relating to roads and high- 
ways. It shall be the duty of all constables and sheriffs to make com- 
plaint of all violations of the criminal law which shall come to their 
knowledge within their respective jurisdictions.—Code of 1881, § 895. 


§ 2369. [190.] Refusal to perform such duty is misdemeanor. 
Any officer who shall willfully and knowingly violate or refuse to perform 
the duty imposed by section 895 [2368], shall be guilty of a misdemeanor, 
and, on conviction thereof, be punished by a fine of not less than one 
hundred dollars nor more than five hundred dollars, or by imprisonment 
in the county jail for not less than one month nor more than six months, 
or by fine and imprisonment, in the discrétion of the court having juris- 
diction thereof.—Code of 1881, § 896. 


§ 2370. [191.] Conviction of officer vacates the office. A convic- 
tion of any officer, under the foregoing section, shall operate as a vacation 
of the office of the officer so convicted, and the office so vacated shall be 
filled in accordance with law.—Code of 1881, § 897. 


CHAPTER CLXXIII. 
OFFENSES AGAINST MORALITY AND DECENCY. 


Part VI 
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any beast, shall be deemed guilty of sodomy, and upon conviction thereof 
shall be punished by imprisonment at hard labor in the state penitentiary 
for not less than ten nor more than fourteen years.—Laws of 1893, P. 
470, Š 1. 


X 2372. What sufficient to complete crime. Any sexual penetration 
however slight is sufficient to complete the crime against nature.—Laws 
of 1893, P. 471, $ 5. 

§ 2373. [192.] Punishment for living in adultery. Every person 
who shall live in open and notorious adultery or fornication, shall, upon 
conviction thereof, be imprisoned in the county jail not exceeding two 
years, or be fined in any sum not exceeding five hundred dollars, or fined 
only.—Code of 1881, § 943. 


§ 2374. [193.] Adultery defined. Every person who commits the 
crime of adultery, shall be punished by imprisonment in the penitentiary 
not more than three years, or by fine not exceeding three hundred dol- 
lars, and imprisonment in the county jail not exceeding one year; and 
when the crime is committed between parties only one of whom is mar- 
ried, both are guilty of adultery and shall be punished accordingly.— 
Code of 1881, § 944. 


§ 2375. [194.] Bigamy defined. If any person who has a former 
husband or wife living marry another person, or continue to cohabit with 
such second husband or wife in this territory, he or she, except in the cases 
mentioned in the following section, 1s guilty of bigamy, and shall be pun- 
ished by imprisonment in the penitentiary not more than five years, or by 
fine not exceeding five hundred dollars and imprisonment in the county 
jail not more than one year.—Code of 1881, § 945. 


§ 2376. [195.] Exceptions. The provisions of the preceding section 
do not extend to any person whose husband or wife has continually re- 
mained beyond seas or who has voluntarily withdrawn from the other 
and remained absent for the space of five years together, the party marry- 
ing again not knowing the other to be living within that time; nor to any 
person who has good reason to believe such husband or wife to be dead; 
nor to any person who has been legally divorced from the bonds of matri- 
mony.—Code of 1881, § 946. 


§ 2377. [196.] Knowingly marrying the husband or wife of 
another. Every unmarried person who knowingly marries the husband 
or wife of another, when such husband or wife is guilty of bigamy there- 
by, shall be punished by imprisonment in the penitentiary not exceeding 
three years, or by fine not more than three hundred dollars, or imprison- 
ment in the county jail not exceeding one year.—Code of 1881, § 947, 


§ 2378. [198.] Open lewdness defined. If any man or woman, not 
being married to each other lewdly and viciously associate and cohabit to- 
gether, or if any man or woman, married or unmarried, 1s guilty of open 
or gross lewdness, or designedly make any open and indecent or obscene 
exposure of his or her person, or of the person of another, every such 
person shall be punished by imprisonment in the county jail not exceed- 
ing six months or by fine not exceeding two hundred dollars.—Code cf 
1881, § 948. 


§ 2379. [199.] Person keeping house of ill-fame is guilty of mis- 
demeanor. Every person who shall keep a house of ill-fame in this ter- 
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ritory, resorted to for the purposes of prostitution and lewdness, or who 
shall reside in such house for the purposes aforesaid, shall be deemed 
guilty of a misdemeanor, and, on conviction thereof, shall be punished by 
imprisonment in a common jail for a term not exceeding six months or by 
a fine not exceeding five hundred dollars, or by both such fine and im- 
prisonment at the discretion of the court.—Code of 1881, § 1210. 


§ 2380. [200.] Conviction terminates lease. Whenever the lessee of 
any house shall be convicted of the offense of keeping such house of ill- 
fame as aforesaid, the lease or contract for letting such house shall, at the 
option of the lessor, become void, and such lessor shall thereupon have 
the like remedy to recover the possession of such house as is provided 
against a tenant holding over after the termination of his lease.—Code of 
1881, § 1211. 


§ 2381. [201.] Suspected party may be required to give bond. 
Every justice of the peace may, on complaint of any citizen of the county 
require sureties of the peace and good behavior from any person who shall 
be guilty of keeping or maintaining houses reputed to be houses of bawdy 
and ill-fame; and every person being so ordered to find sureties of the 
peace and good behavior, who shall neglect or refuse to comply with such 
order, may, by said justice, be committed to the common jail in the 
county where the offense was committed for a term not exceeding thirty 
days; and the bond required as aforesaid, shall be filed with the county 
auditor of the county where the offense was committed, and from said or- 
der the accused shall have the right of appeal to the next district court in 
the county within which the offense was committed.—Code of 1881, 
S 1212. 


§ 2382. [202.] Keeper of house of ill-fame, when put under bonds, 
must pay costs. When any person prosecuted under section twelve hun- 
dred and twelve, shall be required to procure sureties of the peace and 
good behavior, such person shall pay costs of prosecution ; and on failure 
so to do, shall be imprisoned in the county jail, at the discretion of the 
court having cognizance thereof, until such costs be paid and satisfied.— 
Code of 1881, § 1213. 


§ 2383. [216.] Resort for oplum-smoking. Any person or persons 
who shall hereafter keep a house, cellar or any other place in which such 
person or persons, or any other person or persons, smoke or inhale opium 
shall be deemed guilty of a misdemeanor, and upon conviction thereof, in 
any court of competent jurisdiction, shall be fined in any sum not exceed- 
ing one thousand dollars or imprisonment not more than one year, or 
both, in the discretion of the court.—Code of 1881, § 2072. 


§ 2384. [217.] Opium-smoking prohibited. Any person or persons, 
who shall smoke or inhale opium or who shall visit such house, cellar or 
other place for the purpose of smoking or inhaling opium, shall be 
deemed guilty of a misdemeanor and upon conviction thereof shall, for 
the first offense, be fined in any sum not exceeding one hundred dollars, or 
imprisonment not to exceed one month, or both in the discretion of the 
court; and for any subsequent offense, such person or persons, so offend- 
ing, shall be imprisoned, not to exceed three months: Provided always, 
That all opium, pipes or other apparatus used for smoking or inhaling 
opium, that may be taken by any officer, the judge or justice of the 
peace trying the cause shall as additional penalty order the same to be de- 
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stroyed by the officer so taking the same, n after the trial. 
—Laws of 1883, p. 30, § I. 


` 2385. [218.] Finding person in such house sufficient. It shall 
not be necessary, in order to prove the guilt of any person or persons 
keeping such house or other place for smoking or inhaling opium, that 
any one should be found smoking or inhaling therein; but the finding of 
the pipes, opium or other appliances used for the purpose of smoking or 
inhaling opium therein shall be deemed sufficient evidence of the violation 
of this act. Nor shall it be deemed necessary, in order to prove the guilt 
or to convict any person or persons of smoking or inhaling opium that 
they shall be found in the act of smoking or inhaling, but evidence that 
such person or persons were found in such house or other place in posses- 
sion of opium pipes or under the influence of opium shall be deemed sufh- 
cient evidence for conviction.—Code of 1881, § 2074. 


PRIZE FIGHTING. 


§ 2386. [99.] Persons prize-fighting are guilty of affray. If two 
or more persons by agreement fight in any public place, the person so 
offending shall be deemed guilty of an[y] affray, and upon conviction 
thereof shall be imprisoned in the county jail not more than six months, 
and be fined in any sum not exceeding three hundred dollars, or be fined 
only.—Code of 1881, § 866. 

§ 2387. [207.] Duty of peace-officers as to prize-fighting. It shall 
be the duty of every peace-officer in this territory, to see that this act is 
faithfully enforced, and when any such officer has reason to believe this 
act is being violated, or is about to be violated, it shall be his duty forth- 
with, to arrest any person or persons violating the provisions of this act, 
with or without warrant, and take him or them before the nearest com- 
mitting magistrate of the county, to be dealt with according to law, and 
such peace-ofhcer may pursue and arrest any person or persons whom he 
has reason to believe have violated or are attempting to violate any of the 
provisions of this act, into any county in the territory, and take such 
offenders into the county from whence they were pursued, before the 
proper magistrate. It shall be the duty of every judge on charging the 
grand j jury to read this act, and charge such grand jury to diligently in- 
quire into any and all violations of the provisions of the same.—Laws of 
1885-6, p. 83, § 3. 

§ 2388. [203.] Participation in prize-fight, etc., is misdemeanor. 
Any person who, within this state, engages iu, instigates, aids or en- 
courages, or does any act to further a contention or fight, with or without 
weapons, between two or more persons, or a fight commonly called a spar- 
ring match, in which the combatants are provided with gloves, or who 
sends or publishes a challenge, or acceptance toa challenge, for such a 
contention, prize-fight, sparring match, with or without gloves, or carries 
or delivers such a challenge or acceptance, or trains or assists any person 
or persons in training or preparing for such contention, prize-fight or spar- 
ring match, shall be deemed guilty of a misdemeanor, and upon convict- 
ion thereof, shall be punished by imprisonment in the county jail for a 
term of not less than thirty days nor more than one year, and by a fine of 
not less than fifty dollars nor more than one thousand dollars: Provided, 
That nothing in this section shall be so construed as to interfere with 
members of private clubs sparring or fencing for exercise among them- 
selves.—Laws of 1889-90, p. 109, § 1 
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§ 2389. [204.] Betting or holding money on prize-fights. Any per- 
son who bets, stakes or wagers money or other property upon the result of 
such a fight, encounter or contention, or holds or undertakes to hold money 
or property so staked or wagered, to be delivered to or for the benefit of 
the winner thereof, shall be deemed guilty of a misdemeanor, and upon 
conviction thereof, shall be punished by imprisonment in the county jail 
for a term not less than thirty days nor more than one year, or by a fine 
of not less than fifty dollars nor more than one thousand dollars, or by 
both fine and imprisonment, at the discretion of the court.—Laws of 1889- 
gO, p. 109, § 2. 

§ 2390. [205.] Circulating demoralizing literature. If any person 
shall import, print, publish, sell, lend, give away, distribute, or show, or 
have in his possession with intent to sell, or give away, or to show or ad- 
vertise, or otherwise offer for loan, gift, sale, or distribution, any obscene 
or indecent book, magazine, pamphlet, newspaper, story-paper, writing- 
paper, picture, engraving, drawing or photograph, or if any person shall 
design, copy, draw, photograph, print, utter, publish, or otherwise pre- 
pare any of the articles mentioned in this section, or shall write or print, 
or cause to be written or printed a notice of any kind, giving information, 
or shall give information stating when, where and how, or of whom, or 
by what means, any of the articles mentioned in this section could be pur- 
chased or obtained, or if any person sells, lends, gives away, or shows, or 
has in his possession with intent to sell or give away, or to show, or ad- 
vertise, or otherwise offers for loan, gift, sale, or distribution, to any minor 
child, any book, pamphlet, magazine, newspaper, or other printed paper, 
devoted to the publication or principally made up of criminal news, police 
reports, or accounts of criminal deeds, or pictures and stories of deeds of 
bloodshed, lust, or crime or if any person exhibits upon any street or high- 
way, or in any other place within the view or which may be within the 
view of any minor child, any book, magazine, pamphlet, newspaper, 
writing-paper, picture, engraving, drawing, photograph or other article 
coming within the description of the articles mentioned in this section, or 
any of them, or if any person, in any manner hires, uses or employs any 
minor child to sell or give away, or in any manner to distribute, or who, 
having the care, custody, or control of any minor child, permits such 
child to sell, give away, or in any other manner to distribute, any book, 
magazine, pamphlet, newspaper, story-paper, writing-paper, picture, en- 
graving, drawing, photograph or other article or thing coming within the 
description of articles and matter mentioned in this section, or any of them, 
upon conviction thereof shall be punished by imprisonment in the peniten- 
tiary not exceeding three years, or by a fine not exceeding two thousand 
dollars: Provided, however, That if such obscene or indecent matter is cir- 
culated in any school or institution of learning, or in any charitable or re- 
formatory institution, or in any jail or penitentiary, supported in whole or 
in part by public money, or moneys raised by taxation, then the minimum 
of imprisonment shall not be less than thirty days, and in all such cases 
imprisonment shall follow conviction.—Laws of 1891, p. 126, § 24, amend- 
ing laws of 1885-6, p. 123, § I. 

$ 2391. [206.] Jury to decide whether matter is obscene. The 
jury in all prosecutions under this act shall be the sole and exclusive 
judges, as to whether or not the matter circulated is obscene or indecent. 
—Laws of 1885-6, p. 123, § 2. 


Nore: ‘‘ This act ” consists of the two foregoing sections. 


Chap. CLXXIV 
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§ 2392. Physicians duty to report contagious diseases. Whenever 
any physician residing and practicing in the state shall know that any per- 
son whom he shall be called upon to visit is sick with smallpox, scarlet 
fever, diphtheria, Asiatic cholera or other dangerous contagious diseases 
he shall immediately give notice thereof to the board of health of the 
town, village or city in which such sick person shall be at the 
time, and any person who shall refuse or neglect to give such notice 
for a period of forty-eight hours shall, on conviction thereof, be lable 
to a penalty of not less than five nor more than twenty-five dol- 
lars for each day of such refusal or neglect after the expiration of said 
forty-eight hours: Provided, That the notices herein required may be sent 
by mail, or except in the case of cities, may be given to or left at the resi- 
dence of any member of the board of health, and notices so mailed or 
given within the time specified shall be deemed a compliance with the 
provisions of this section.—Laws of 1893, p. 80, § 3. 


§ 2393. [219.] Protecting health of female employes. It shall be 
the duty of every agent, proprietor, superintendent or employer of female 
help in stores, offices or schools within the state of Washington to provide 
for each and every such employe a chair, stool or seat, upon which such 
female worker or workers shall be allowed to rest when their duties will 
permit, or when such rest shall or does not interfere with a faithful dis- 
charge of their incumbent duties. —Laws of 1889-90, p. 104, $ I. 


§ 2394. [219.] Penalty for violating preceding section. A viola- 
tion of any of the provisions of section 1 of this act shall be deemed a 
misdemeanor, and upon conviction thereof by any court of competent 
jurisdiction, shall subject the person offending to a fine of not less than 
ten dollars nor more than fifty dollars.—Laws of 1889-90, p. 103, § 2. 


§ 2395. [220.] Sale of unwholesome dairy products prohibited. 
No person or persons shall sell or exchange, or expose for sale or ex- 
change, any unclean, unwholesome or adulterated milk, nor any article of 
food manufactured therefrom, or of cream from the same.—Laws of 1889- 
90, P. 103, § I. 

§ 2396. [242.] Adulterated dairy products must be labeled— 

ining rooms, etc. No person or persons shall sell, supply, or offer for 
sale or exchange any oleaginous substance, or any compound of the same, 
purporting to be butter or cheese or having the semblance of butter or 
cheese other than that produced from wholesome and unadulterated milk or 
cream of the same, unless the said oleaginous substance, and the package 
containing the same, shall be marked so as to plainly indicate its true char- 
acter and distinguish it from pure and genuine dairy products; and in any 
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public dining or eating room where imitation dairy product or products 
are commonly or knowingly used as an article of food, the bill of fare used 
in such dining or eating room shall state the fact in the same sized type 
as is used in printing the body of said bill of fare; or if no bill of fare is 
used, then, ina conspicuous place of said dining or eating room, easily 
seen by any one entering said room, shall be posted a notice stating the 
name or names of such imitation dairy products: Provided, That the addi- 
tion of harmless coloring matter to any product manufactured from pure 
unadulterated milk, or the cream thereof, shall [zot ] come within the pro- 
visions of this act: Provided further, That milk drawn from cows within 
fifteen days before and five days after parturition shall be construed to be 
unclean, impure, and unwholesome.—Laws of 1891, p. 129, § 34. 


§ 2397. [220.] Penalty for violating preceding sections. Any per- 
son violating any of the provisions of this act shall be deemed guilty of 
a misdemeanor, and upon conviction thereof, shall be punished by a fine 
of not less than fifty dollars ($50), nor more than two hundred dollars, 
($200), or by not less than one month nor more than three months im- 
prisonment in the county jail, or by both such fine and imprisonment.— 
Laws of 1891, p. 129, § 34, and of 1889-90, p. 103, § 3. 


NOTE: ‘‘This act” consists of the three preceding sections. 


S 2398. [213.] Selling diseased or unwholesome provisions. 
Every person who shall knowingly sell any kind of diseased, corrupted or 
unwholesome provisions, whether for meat or drink, without making the 
same fully known to the buyer, shall, on conviction thereof, be imprisoned 
in the county jail not more than one year, and be fined not exceeding one 
thousand dollars, or fined only.—Code of 1881, § 953. 


S 2399. Fish packages must be labeled stating exact condition. 
It shall be deemed a misdemeanor to sell, or offer for sale within the State 
of Washington, any cases or packages of fish packed in other states that 
are not plainly marked or branded on their exterior, explanatory of the 
exact nature or finished condition of the preparation contained, thereby 
preventing misrepresentation and sale of inferior or imitative brands of fish 
for the genuine article packed or prepared within said state.—Laws of 
1893, P. 63, Š I. 


$ 2400. Violation how punished. Each violation of this act shall be 
punishable by a fine not to exceed ninety-nine dollars, nor less than twen- 
ty-five dollars.—Laws of 1893, p. 64, § 2. 


S 2401. [163.] Diseased horses, etc.—Importing or selling unlaw- 
ful. If any person knowingly import or bring within this territory any 
horse, mule or ass, affected by the disease known as nasal gleet. glanders, 
or button farcy, or suffer the same to run at large upon any common, 
highway, or uninclosed land, or use or tie the same in any public place, 
or off his own premises, or sell, trade, or offer for sale or trade any such 
horse, mule or ass, knowing the same to be so diseased, he shall be 
deemed guilty of a misdemeanor, and shall, on conviction, be punished by 
a fine of not less than fifty dollars nor more than five hundred dollars; and 
if any horse, mule or ass, reasonably supposed to be diseased with nasal 
gleet, glanders or button farcy, be found running at large without any 
known owner, it shall be lawful for the finder thereof to take such horse, 
mule or ass, so found, before some justice of the peace, who shall forth- 
with cause the same to be examined by some veterinary surgeon, or other 
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person skilled in such diseases, and if, on examination, it is ascertained to 
be so diseased, it shall be lawful for such justice of the peace to order 
such diseased animal to be immediately destroyed and buried; and the 
necessary expense accruing under the provisions of this section shall be 
defrayed out of the county treasury.—Code of 1881, § 933. 


§ 2402. [2518*] Diseased cattle, penalty for introduction of. Any 
person or persons introducing or bringing into said territory any Texas 
cattle or cattle infected with the Texas cattle disease, or Spanish fever, shall 
be deemed guilty of a misdemeanor, and upon conviction thereof shall 
be imprisoned in the county jail for a term not exceeding twelve months, 
or fined in a sum not [less] [sore] than five thousand dollars or be both 
fined and imprisoned, at the discretion of the court.—Laws of 1869, p. 404, 


S 2. 


CHAPTER CLXXV. 
OFFENSES AGAINST PUBLIC CONVENIENCE. 
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roads, etc. ¢ 2420. Discharge of ballast in less than twenty 
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boards, etc. 
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teries. 


$ 2403. [232.] Penalty for neglect to keep roads in repair. If 
any supervisor of roads fail to keep the highways and bridges in his road 
district in as good repair as the available labor or other means of such 
district will enable him to do, or fail to discharge any other duty required 
of him by law, he shall, on conviction thereof, be fined in any sum not ex- 
ceeding two hundred dollars, and upon prosecution for neglecting to keep 
a highway in good repair, it shall be sufhcient to prove that such high- 
way is commonly reputed as such.—Code of 1881, § 921. 


$ 2404. Penalty for neglect of duty by commissioners. If an 
engineer, clerk of the board of county commissioners, member of the 
board of construction, or appraiser, neglect or refuse to perform any duty 
imposed upon him by the provisions of this act, he shall forfeit and pay a 
fine of twenty-five dollars for every such neglect or refusal, to be recovered 
before any officer having competent jurisdiction, in the name of the state, 
tor the benefit of the common schools of the county, at the suit of any 
person aggrieved thereby.—Laws of 1893, p. 319, § 42. 

§ 2405. [233.] Management of traction engine on public highway. 
Whenever any person in charge of and running any traction engine pro- 
pelled by steam upon any country road or public highway, except in 


* Vol. I., H.C. 
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towns, cities, or villages, shall meet or come in close proximity to any 
person driving a team of horses, it shall be the duty of the person in 
charge of such engine to come to a full stop, and remain standing until 
the team has passed. Any person violating the provisions of this act 
shall be deemed guilty of a misdemeanor, and on conviction shall be fined 
not less than ten nor more than fifty dollars.—Laws of 1889-90, P. 523, 
S $ 1-2. 

$ 2406. [165.] Fast driving on bridges over thirty feet long. Any 
person or persons riding or driving faster than a walk over any bridge 
located on any county or territorial road composed of one or more spans, 
upon conviction thereof, shall be fined in any sum not to exceed ten dol- 
lars nor less than five dollars, to be collected by any court having compe- 
tent jurisdiction thereof; and all moneys so collected shall be paid into the 
county treasury and become a part of the school fund: Provided, That this 
section shall apply only to bridges over thirty feet long.— Code of 1881, 
$ 931. 

$ 2407. [221.] Obstructing highways, injuring bridges, etc. 
Every person who shall in any manner obstruct any public highway, 
turnpike, plank road, or bridge, or injure any material used in the con- 
struction of such road or bridge, shall, on conviction thereof, be fined in 
any sum not exceeding five hundred dollars.— Code of 1881, § 917. 


§ 2408. [222.] Driving stock along highway, stones and other ob- 
structions. Any person or persons who shall, by driving stock along 
or near public highways, cause such highway to be obstructed with 
stones, earth, or other debris, and shall permit such obstruction to remain 
for more than twenty-four hours, shall be deemed guilty of a misdemeanor, 
and upon conviction shall be fined in any sum not exceeding two hundred 
dollars.—Laws of 1891, p. 128, § 28. 

§ 2409. [223.] Injury to bridges, telegraphs, gates, roads, etc. 
If any person shall willfully break down, injure, or remove or destroy any 
free or toll bridge, railway, plank road, macadamized road, or any gate 
upon any such road, or any lock or embankment of any canal, or any 
telegraph post or wire, such person, upon conviction thereof, shall be 
punished by imprisonment in the penitentiary not less than six months 
nor more than two years, or by fine not less than fifty nor more than one 
thousand dollars.—Zaws of 1891, p. 128, § 29. : 


S$ 2410. [228.] Destruction of mile-stones, guide-boards, etc. If 
any person shall willfully break down, injure, remove or destroy any 
monument erected or used for the purpose of designating the boundary-._.’ 
any town, tract, or parcel of land, or any tree marked for that purpose, 
or shall willfully break down, injure, remove, or destroy any miule-stone, 
board, or post, or any guide or finger-board, erected or placed upon any 
road or highway, or shall willfully alter or deface the inscription upon any 
such stone, post or board, or shall willfully extinguish any lamp, or 
break, injure, destroy, or remove any lamp, lamp-post, sign or sign-post, 
or any railing or posts erected upon any street, highway, side-walk, court 
or passage, such person, upon conviction thereof, shall be punished by 
imprisonment in the county jail not less than three months nor more than 
one year, or by fine not less than ten dollars nor more tban five hundred 
dollars.— Laws of 1889-90, p. 127, § II. 


$ 2411. [208.] Removing human bodies from cemeteries. If any 
person, not being lawfully authorized, shall willfully dig up, disinter, re- 
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move, or convey away any human body, or the remains thereof, or shall 
knowingly aid in such disinterment, removal, or conveying away, every 
such offender, and every person accessory thereto, either before or after 
the fact, shall, upon conviction thereof, be imprisoned in the county jail 
not exceeding one year, and be fined not exceeding one thousand dollars, 
or fined only.—Code of 1881, § 951. 


$ 2412. [209.] Injury to cemetery—Removal or injury to monu- 
ments, etc. Every person who shall willfully disfigure, injure, or remove 
any tombstone, monument, fence, tree, or shrubbery around or within any 
cemetery, or shall use such cemetery for another purpose than a burying- 
ground, he shall, upon conviction thereof, be imprisoned in the county 
jail not exceeding six months, and be fined in any sum not exceeding five 
hundred dollars, or shall be fined only.—Code of 1881, § 952. 


§ 2413. [229.] Malicious injury to public property. Any person 
who shall willfully or maliciously cut, carve, otherwise deface or injure 
any guide-board, bridge, building, column, monument, or structure, 
grounds or trees, belonging to the public, or any incorporated, charitable, 
religious, or scientific institution, shall on conviction thereof, be fined in 
any sum not greater than five hundred nor less than ten dollars.—Laws of 
I8gI, p. 128, § 31. 

§ 2414. [230.] Injury to grounds, buildings, etc., belonging to the 
United States. Any malicious, willful, reckless, or voluntary injury to 
or mutilation of the grounds, buildings or other property of the United 
States within this state shall subject the offender or offenders to a fine not 
greater than five hundred dollars nor less than twenty dollars, to which 
may be added, for an aggravated offense, imprisonment not exceeding six 
months in the county jail or work-house, to be prosecuted before any 
court of competent jurisdiction.—ZLaws of 1891, p. 129, § 32. 


§ 2415. [231.] Obstruction of ditches or drains. If any person 
place any obstruction in any of the public ditches or drains made for the 
purpose of draining any of the swamp lands in this territory, he shall, 
upon conviction, be compelled to remove such obstructions, and be fined 
not less than five dollars nor more than one hundred dollars, or be im- 
prisoned in the county jail not more than thirty days at the discretion of 
the court.—Code of 1881, § 846. 


§ 2416. [224.] Mooring vessels, booms of logs, etc., to bridges, 
piers, etc. Every person who shall moor or chain any steamer; sloop, 
scow or other vessel, or raft, or boom of logs to the piling, piers, abut- 
ments or other supports of any bridge within this territory, shall, on con- 
viction thereof, be fined in any sum not exceeding three hundred dollars 
nor less than fifty dollars.—Code of 1881, § 928. - 


§ 2417. [225.] Mooring vessels, rafts, etc., to buoys or beacons. 
Any person or persons who shall moor any vessel or vessels, of any kind 
or name whatever, or any boat, skiff, barge, scow, raft or part of raft to 
any buoy or beacon placed in the navigable waters of- this territory, or in 
any bay, river or arm of the sea bordering upon this territory by authority 
of the United States light-house board, or shall in any manner hang on 
with any vessel, boat, skiff, barge, scow, raft or part of a raft, to any such 
buoy or beacon, or shall willfully remove, damage or destroy any such 
buoy or beacon, or shall cut down, remove, damage or destroy any bea- 
con or beacons erected on land in this territory by the authority of the 
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said United States light-house board, shall, for every such offense, be 
deemed guilty of a misdemeanor, and upon conviction thereof before any 
court of competent jurisdiction shall be punished by a fine not less than 
one hundred nor more than two hundred dollars, or by imprisonment in 
the county jail, not less than one or more than six months, or by both 
such fine and imprisonment, in the discretion of the court. —Code of 1881, 

S$ 1208. 


§ 2418. [225.] Disposition of fines. One half of all fines under the 
preceding section shall be paid by the court to the informer, and the other 
half shall be paid into the common school fund of the county in which the 
offense shall be committed.—Code of 1881, § 1209. 


§ 2419. [226.] Obstructing navigation in bay, harbor or river 
—Punishment. Every person who shall in any manner obstruct the 
navigable portion or channel of any bay, harbor, or river or stream, with- 
in or bordering upon this territory, navigable and generally used for the 
navigation of vessels, boats or other water crafts, or for the floating down 
of logs, cord-wood, fencing posts or rails, shall, on conviction thereof, be 
fined in any sum not exceeding three hundred dollars: Provided, That the 
placing of any mill dam or boom across a stream used for floating saw- 
logs, cord-wood, fencing posts, or rails shall not be construed to be an ob- 
struction to the navigation of such stream, if the same shall be so con- 
structed as to allow the passage of boats, saw-logs, cord-wood, fencing 
posts or rails without unreasonable delay.—ZLaws of 1887-8, p. 190, § 1. 


§ 2420. [227.] Discharge of ballast in less than twenty fathoms 
—unlawful. Every master or mate, or other officer or other person, be- 
longing to or in charge of any vessel, who shall discharge or cause to be 
discharged the ballast of such vessels into the navigable portions or chan- 
nels of any of the inlets, bays, harbors or rivers within or bdrdering on 
this state, where the water is less than twenty fathoms deep, shall on 
conviction thereof, be fined in any sum not less than seventy-five dollars 
nor more than five hundred dollars: Provided, That nothing in this sec- 
tion shall be so construed as to prevent any such person from discharging 
ballast from such vessel on the beach at or above ordinary high tide in all 
waters where the tide ebbs and flows, and that no ballast shall be dis- 
charged on any of the flats included within the boundary of any city or 
town site, or extension thereof.—Laws of 1891, p. 128, § 30. 


CHAPTER CLXXVI. 
DECEPTION, FALSE PRETENSES AND FRAUD. 


ĝ 2421. 


f 2422. 


Falsely-representing bank to be incor- 
porated. 

Receiving deposits after bank is in- 
solvent. 


f 2429. 


@ 2430. 
ĝ 2431. 


Interference with samples or changing 
certificate. 

Making false samples of ore or bullion. 

Violations of preceding sections felony. 


$ 2423. Penalty for same. $ 2432. Wearing badge or button of G. A.R. 
2? 2424. Obtaining money under false pretenses, without right. 
$ 2425. Fraudulent representation that labor or ? 2433. Misrepresenting the pedigree of breed- 
material is paid for. ing animals. 
ê 2426. Using weights or measures knowing ¢ 2434. Same, when selling. 
them to be false. ĝ 2435. Punishment for misdemeanors when 
3 2427. Giving light weight is misdemeanor. penalty not prescribed. 
? 2428. Use of foreign ores or misrepresenta- 


§ 2421. 


tion in selling mines. 


[245.] Falsely representing bank to be incorporated. 


Any person or persons now or hereafter engaged in the business of bank- 
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ing who shall put up or cause to be put up, orexhibit, any sign or advertise- 
ment, purporting thereby to be an incorporated bank, or shall do business 
under a corporate name, when they are not such, shall on conviction there- 
of be adjudged guilty of a misdemeanor, and punished by a fine not ex- 
ceeding two hundred dollars.—Laws of 1891, p. 130, § 36. 


§ 2422. Receiving deposits after bank isinsolvent. Any president, 
director, manager, cashier or other officer of any banking institution who 
shall receive or assent to the reception of deposits after he shall have 
knowledge of the fact that such banking institution is insolvent or in fail- 
ing circumstances, shall be guilty of felony and punished as hereinafter 
provided.—Laws of 1893, p. 271, § I. 


§ 2423. Penalty for same. Any person violating the provisions of 
section 1 of this act, upon conviction thereof shall be punished by impris- 
onment in the penitentiary for a period of not less than two nor more than 
twenty years.—Law’s of 1893, p. 271, $ 2. 


$ 2424. [234.] Obtaining money, etc., under false pretenses. If 
any person, with intent to defraud another, shall designedly, by color of 
any false token or writing, or any false pretense, obtain from any person 
any money, transfer, note, bond or receipt, or thing of value, such person 
shall, upon conviction thereof, be imprisoned in the penitentiary not 
more than five years, nor less than one year, or imprisoned in the county 


jail for any length of time not exceeding one year.—Code of 1881, § 853. 


§ 2425. [235.] Fraudulent representation that labor or material 
is paid for. Any person, firm or corporation contracting with another to 
supply labor or material for any purpose whatever, who shall fraudulently 
represent that the labor or material supplied has been paid for, and shall, 
upon such fraudulent representation, collect the price thereof, shall be 
deemed guilty of a felony, and upon conviction thereof, shall be fined in 
any sum not exceeding one thousand dollars, or imprison[ment] [ed] in the 
penitentiary for any term not exceeding two years, or both.—Laws of 
1889-90, p. 128, § I. 


$ 2426. [236.] Using weights or measures knowing them to be 
false. Every person who uses any weight or measure, knowing it to be 
false, by which use another is defrauded or otherwise injured, is guilty of a 
misdemeanor. A false weight or measure is one which does not conform 
to the standard established by the laws of the United States.—Laws of 


1891, p. 129, § 33. 


$ 2427. [237.] Giving light weight a misdemeanor. In all sales of 
coal, hay and other commodities usually sold by the ton or fractional part 
thereof, the seller must give to the purchaser full weight, at the rate of 
two thousand pounds to the ton; and in all sales of articles which are sold 
in commerce or trade, by avoirdupois weight, the seller must give to the 
purchaser full weight at the rate of sixteen ounces to the pound. Any 
person violating this section is guilty of a misdemeanor.—Laws of 1885-6, 
p. 122, § 2. 


& 2428. [238:] Use of foreign ores or misrepresentation in selling 
mines is felony. Any person who shall, with intent to cheat, wrong or 
defraud, place in or upon any mine or mineral claim any ores or speci- 
mens of ores not extracted therefrom, or exhibit any ore or certificate of 
assay of = extracted therefrom, for the purpose of selling any mine 
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or mining claim, or any interest therein, or who shall obtain any money or 
property by any such false pretenses or artifices, shall be deemed guilty of 
a felony.— Laws of 1889-90, P. 99, § I. 


§ 2429. [239.] Interference with samples or changing certificate. 
Any person who shall interfere with or in any manner change samples of 
ores or bullion produced for sampling, or change or alter samples or pack- 
ages of ores or bullion which have been purchased for assaying, or who 
shall change or alter any certificate of sampling or assaying, with intent 
to cheat, wrong or defraud, shall be deemed guilty of a felony.—Laws of 


1889-90, P. 99, § 2. 


§ 2430. [240.] Making false samples of ore or bullion. Any per- 
son who shall, with intent to cheat, wrong or defraud, make or publish 
a false sample of ore or bullion, or who shall make or publish or cause to 
be published a false assay of ore or bullion, shall be deemed guilty of a 


felony.—Laws of 1889-90, P. 99, § 3- 


§ 2431. [241.] Violation of preceding sections felony. Any person 
violating any of the provisions of this act shall be deemed guilty of a 
felony, and upon conviction thereof, shall be fined in any sum not less than 
fifty nor more than one thousand dollars, or by imprisonment in the peni- 
tentiary for not less than one year nor more than five years, or by both 
such fine and imprisonment.—Laws of 1889-90, P. 99, § 4. 


NoTE: This act consists of the four preceding sections. 


§ 2432. [246.] Wearing badge or button of G. A. R. without 
right, is a misdemeanor. Any person who shall willfully wear the 
badge or button of the Grand Army of the Republic, or who shall use or 
wear the same within this state, unless he shall be entitled to use or wear 
the same under the rules and regulations of the department of Washing- . 
ton and Alaska Grand Army of the Republic, shall be guilty of a misde- 
meanor, and upon conviction shall be punished by imprisonment for a 
term not to exceed thirty (30) days in the county jail or a fine not exceed- 
ing twenty dollars, or by both such fine and imprisonment.—Laws of 


1889-90, P. 477, $ I. 


S 2433. [243.] Misrepresenting the pedigree of breeding animals. 
Any person who is the owner, agent or keeper, or in any way interested 
in the ownership or the keeping of any stallion, bull, ram or boar, that 
may be kept for the use of the general public for pay, and who shall 
knowingly and willfully misrepresent the pedigree or blood of any such 
stallion, bull, ram or boar, shall be guilty of a misdemeanor, and upon 
conviction thereof shall be fined in any sum not exceeding one hundred 
dollars, and shall be liable for all damages that may be sustained by 
reason of such misrepresentation.—Laws of 1891, p. 130, § 35. 


§ 2434. [244.] Same, when selling. Any person who shall sell any 
horse, horned cattle, hog or sheep, and shall have knowingly and will- 
fully misrepresented the blood or pedigree of the same, shall be deemed 
guilty of a misdemeanor, and upon conviction thereof, shall be fined in 
any sum not exceeding fifty dollars, and shall also be liable for all dam- 
age sustained by reason of such sale by miusrepresentation.—Laz's of 
1887-8, p. 123, § 2. 


§ 2435. [301.] Punishment for misdemeanor when penalty not 
prescribed. Every person who is convicted of a misdemeanor, the pun- 
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ishment of which is not otherwise prescribed by any statute of this territory, 
shall be punished by imprisonment in the county jail not more than one 
year, or by fine not exceeding five hundred dollars, or by both such fine 
and imprisonment.— Code of 1881, § 785. 


CHAPTER CLXXVII. 
GAME AND FISH LAWS. 


@ 2436. Deer hunting with dogs prohibited. @ 2467. Taking salmon near racks for propoga- 
$ 2437. Hunting deer, elk, etc., for their hides tion. 
and horns. ĝ 2468. Protection of salmon in Shoalwater 
? 2438. Deer, elk, etc., to be hunted for sale in Bay and Gray's harbor. 
December only. f 2469. Salmon fishing in streams of Puget 
2 2439. Penalty for violating preceding sections. Sound prohibited in April October and 
? 2440. Game warden—Term of office four years November. 
— Duties. f 2470. Shall not fish for young salmon except 
@ 2441. Fines how disposed of. with hook and line. 
$ 2442. Fire-hunting prohibited—Fines. ¢ 2471. Puget Sound defined. 
¢ 2443. Elk, deer, etc., not to be killed between g 2472. Nets, traps, etc., may extend how far. 
January and August. f 2473. To regulate and license the catching of 
$2444. Hunting Elk and Moose with dogs salmon. 
from December to October prohibited. $ 2474. Net meshes not to be less than three 
ê 2445. Water foul not to be killed between inches. 
April and August. f 2475. Length of nets, traps. etc. 
$ 2446. Grouse, pheasants, etc., not to be killed @ 2476. Traps to be numbered and lighted. 
between January and August. $ 2477. Passages between nets. 
@ 2447. Quail and bob-whites not to be killed ¢ 2478. Prohibited appliances subject to execu- 
between January and October. tion. 
8 2448. Grouse and quail not tobe trapped. ê 2479. Term person includes corporation, etc. 
ĝ 2449. Robbing game bird’s nests prohibited. @ 2480. Justice of peace has jurisdiction. 
$ 2450. Unlawful to sell or kill feathered game g 2481. Fish ladders must be provided for dams. 
except in December. @ 2482. Corrupting waters or using explosives 
ĝ 2451. Kindsof game specified. forbidden. 
@ 2452. Unlawful to sell or have in possession $ 2483. Casting sawdust, etc,, into streams. 
except December. g 2484. ‘Salmon ” includes what. 
3 2453. Unilawfulto export game. $ 2485. Taking fish for propagation allowed. 
é 2454. Unlawful to kill quail or pheasants for @ 2486. Citizens only allowed to fish for profit. 
five years. ¢ 2487. Proof of citizenship required — How 
ê 2455. Disposition of fines. made. 
2? 2456. Violation of this act a misdemeanor. ¢ 2488. Penalty for violations. 
$ 2457. Unlawful to kill sea-gulls. $ 2489. Certificates, fees and record. 
@ 2458. Violation a misdemeanor. ¢ 2490. Citizens of other states and Indians. 
@ 2459. Jurisdiction. $ 2491. Non-resident shall not take oysters. 
2 2460. Possession a misdemeanor and prima f 2492. Dredging for oysters below lowest ebb- 
facie evidence. tide prohibited. 
22461. Night shooting prohibited. ĉ 2493. Taking oysters prohibited from April 
$ 2462. Sink boxes, floating blinds, etc., a mis- to September. 
demeanor. ¢ 2494. Small oysters to be returned. 
@ 2463. Penalty for violating preceding sections. ¢ 2495. Discovery of oyster. beds. 
@ 2464. Trout not to be taken from November f 2496. Gathering oysters from anuther’s bed 
to April. unlawful. 
22465. Trout fishing except with hook and f 2497. Taking lobsters, when prohibited. 
line forbidden. 
@ 2466. Taking salmon trom Columbia river, 


§ 2436. [247.] Deer hunting with dogs prohibited. 


when unlawful. 


It shall be un- 


lawful to hunt or chase deer with dogs.—Laws of 1889-90, p. 105, § 1. 


§ 2437. [248.] Hunting deer, elk, etc., for their hides or horns. 
It shall be unlawful to hunt deer, mule-deer, carribou, elk, mountain sheep 
or goats for the purpose of securing their hides or horns.—Laws of 1889- 


gO, p. 105, § 2. 


516 THE PENAL CODE Part VI 


§ 2438. [249.] Deer, elk, etc., to be hunted for sale in December 
only. It shall be unlawful to hunt or kill for sale, or offer for sale, any 
deer, mule deer, carribou, mountain sheep, goats, or elk after the first day 
of y or before the first day of December.—Laws of 1889—90, pP. 
105, 3 3- 

§ 2439. [250.] Penalty for violating preceding sections. Any per- 
son or persons violating either of the sections of this act [2436-2441 } 
shall be fined, in any court of competent jurisdiction, not less than fifty 
dollars nor more than two hundred dollars for each offense, and in case of 
non-payment of said fine, to be imprisoned in the county jail not to exceed 
thirty days.— Laws of 1889-90, p. 105, § 4. 


§ 2440. [251.] Game-warden—Term of office four years—Duties. 
The governor of the state shall have the power to appoint a game warden, 
who shall serve four years without pay, and he in turn shall, by the ad- 
vice and consent of the governor, appoint a deputy game warden in each 
county of the state, whose duties shall be to inquire into all violations 
and prosecute all violators of this act [2436-2441 ].— Law's of 1889-90, p. 
105, § 5. ; 

§ 2441. [252.] Fines, how disposed of. Upon the arrest and con- 
viction of any person or persons violating any of the provisions of this 
act, one-half of the fine shall be paid to the game-warded of the county, 
and the other half into the school fund of the county in which the offense 
may be committed.—Laws of 1889-90, p. 105, § 6. 


§ 2442. [253.] Fire-hunting prohibited—Fines. Every person who 
shall fire-hunt for deer, moose or elk, except within the bounds of his own 
inclosure, or by the permission of the owner of any other inclosure, shall 
upon conviction thereof be fined twenty dollars for each and every offense, 
one-half. of said fine to go to the informer, and the other half into the 
common school fund of the county where such act is done.—Law's of 1891. 
p. 130, $ 37. 

§ 2443. [254.] Blk, deer, etc., not to be killed between January 
and August. Every person who shall, within the state of Washington, 
between the first day of January and the fifteenth day of August, pursue, 
hunt, take, kill or destroy any elk, moose, deer, fawn, mountain-sheep or 
mountain-goat, shall be deemed guilty of a misdemeanor. Every person, 
who shall take, kill or destroy any elk, moose, deer, fawn, mountain sheep 
or goat, at any time, unless the carcass of such animal is used or preserved 
for food by the person slaying it, shall be deemed guilty of a misdemeanor. 
Every person who shall, between the first day of January and the fifteenth 
day of August, sell or offer for sale any hides or horns of any elk, moose, 
deer, fawn, mountain sheep or goat, shall be deemed guilty of a misde- 
meanor.—Laz's of 1891, p. 130, § 38. 


S 2444. [255.] Hunting elk and moose with dogs from December 
to October forbidden. Every person who shall, within the state of 
Washington, chase, pursue, drive or hunt any elk or moose, with dog or 
dogs, at any time except during the months of October, November and 
December, shall be guilty of a misdemeanor.—Law's of 1891, p. 131, § 39. 


S 2445. [256.] Water-fowl not to be killed between April and 
August. Every person who shall, within the territory of Washington, 
between the first day of April and the fifteenth day of August of each 
year, take, kill, injure or destroy any wild swan, mallard-duck, wood- 
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duck, widgeon, teal, butter-ball, spoon-bill, blue-bill, red-head, gray duck, 
black duck, sprig-tail or canvas-back duck, shall be guilty of a mis- 
demeanor.—Laz's of 1887-8, p. 97, § 3. 


§ 2446. [257.] Grouse, pheasants, etc., not to be killed between 
January and August. Every person who shall, within the territory of 
Washington, betweer the first day of January and the first day of August 
of each year, take, kill, injure or destroy any mountain-grouse, blue or 
dusky grouse, ruffed grouse, [of ] [ov] pheasant, pintail grouse, or prairie 
chicken, or sage-hen, shall be guilty of a misdemeanor.—Laws of 1887-8, 
P. 97, $4- 

§ 2447. [258.] Quail or bob-white not to to be killed between Jan- 
uary and October. Every person who shall, within the territory of 
Washington, between the fifteenth day of January and the first day of 
October of each year, take, kill, injure or destroy any California quail or 
bob-white, shall be guilty of a misdemeanor.—Lawis of 1887-8, p. 98, § 5. 


X 2448. [259.] Grouse and quail not to be trapped. Every person 
who shall, within the state of Washington, at any time, trap, net or 
ensnare, or attempt to trap, net or ensnare, any quail, prairie chicken, 
grouse, or pheasant, except for the purposes of propagation, shall be deemed 
guilty of a misdemeanor, —Laz's of 1891, p. 131, § 40. 


§ 2449. [260.] Robbing game birds’ nests forbidden. Every per- 
son who shall, within the state of Washington, remove or destroy any 
egg or eggs from the nest of any mallard-duck, widgeon, wood-duck, teal, 
butter-ball, spoon-bill, gray duck, black duck, sprig-tail, blue-bill, red- 
head or canvas-back duck, or prairie chicken, blue or dusky grouse, 
mountain grouse, ruffed-grouse, or pheasant, sage-hen, quail or partridge, 
or willfully molest or destroy the nest of any such fowls or birds, shall 
be guilty of a misdemeanor.—Laws of 1891, p. 131, § 41. 


§ 2450. [261.] Unlawful to sell or kill feathered game except in 
December. That it shall be unlawful for any person in the state of 
Washington to kill, trap, or in any way take or kill, any feathered game 
for the market or sale in any month in the year except the month of 
December.—Laws of 1891, p. 365, § I. 


$ 2451. [262.] Kinds of game specified. Such game shall be of the 
several kinds as follows: Swan, geese, brants, sand-hill cranes, grouse, 
pheasants, partridges, prairie chicken, snipe and all the various and dif- 
ferent kinds of ducks.—/Law's of 1891, p. 366, $ 2. 


§ 2452. [263.] Unlawful to sell or havein possession except in De- 
cember. It shall be unlawful for any person or persons to sell or dispose 
of, except in the month of December, or have in their possession for the 
purpose of sale, any of the game mentioned in section two, for money, or 
for any pay whatever.—Laws of 1891, p. 366, § 3. 


§ 2453. [264.] Unlawful to export game. That it shall be unlawful 
to ship any kind or kinds of game out of this state for the market any 
month in the year.—Laws of 1891, p. 366, § 4. 


§ 2454. [265.] Unlawful to kill quail or pheasants for five years. 
That it shall be unlawful for any person or persons to kill, trap or in any 
manner cause to be killed, quail and golden, silver, China or Mongohan 
pheasants for the period of five years after this act becomes a law.—Laws 


of 1891, p. 366, § 5. 
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$ 2455. [266.] Disposition of fines. That all fines or moneys col- 
lected under this act be paid to the county treasurer and held in and 
made a sinking fund for a game commissioner.—Laws of 1891, p. 
366, § 6. 


S 2456. [267.] Violation of this act a misdemeanor. Any person 
violating any of the provisions of this act shall be guilty of a misde- 
meanor, and on conviction thereof shall be fined for each offense in a sum 
not less than ten dollars nor more than one hundred dollars.—Laws of 
1891, p. 366, § 7. 

S 2457. L169.] Unlawful to kill sea-gulls. It shall be unlawful for 
any person in this state, or upon or about any of the waters or shores of 
this state, to take, injure or kill, or endeavor to take, injure or kill, any 
sea-gull of any kind or species.—Zaws of 1891, p. 29, § 1. 


$ 2458. [170.] Violation a misdemeanor. Any person violating any 
of the provisions of this act shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be punished by fine of not less than five nor 
more than twenty-five dollars, and in default of payment of the fine im- 
posed, shall be imprisoned in the county jail for the period of one day for 
each two dollars of the fine so imposed.—Laws of 1891, p. 29, § 2. 


S 2459. [171.] Jurisdiction. Police justices or other magistrates of 
incorporated cities or towns, and justices of the peace (not excluding the 
jurisdiction of other courts), shall have jurisdiction over all proceedings 
under this act.—Laws of 1891, p. 29, § 3. 


§ 2460. [270.] Possession a misdemeanor and prima facie evidence. 
Every person who shall, within the state of Washington, have in his pos- 
session any of the animals, fowls, birds or. fish mentioned in sections one, 
two, three, four, five or eight of the act hereby amended [2443-2447 and 
2464], at any time when by any of said sections it is made unlawful to 
take or kill the same, shall be guilty of a misdemeanor; and proof of the 
possession by any person of any of the aforesaid animals, fowls, btrds or 
fish, when it is unlawful to take or kill the same, shall be prima facie evi- 
dence that the animals, fowls, birds or fish were unlawfully taken or killed 
by the person having possession of the same, within the county wherein 
the same may be found: Provided, That nothing in this chapter shall pro- 
hibit any person from taming or keeping for the purpose of propagation 
or curiosity any of the animals, fowls or birds mentioned therein.—Laws 
of 1891, p. 132, § 43. 

§ 2461. [271.] Night-shooting prohibited. Every person who shall, 
within the state of Washington, take, kill, shoot at, or injure or destroy any 
mallard-duck, widgeon, teal, butter-ball, spoon-bill, wood-duck, gray 
duck, black duck, blue-bill, red-head, sprig-tail or canvass-back duck, at 
any season of the year, between the hours of eight o’clock, P. M., and five 
o'clock, A. M., shall be guilty of a misdemeanor.—Zazx's of 1891 p. 132, 
S44. 

S 2462. [272.] Sink boxes, floating blinds, etc., a misdemeanor. 
Every person who shall, within the state of Washington, use any sink-box, 
floating blind, rafts, sneak-boat, punt or any other device for approaching 
any of the water fowl mentioned in this chapter, while the same are rest- 
ing on the waters of this state, shall be guilty of a misdemeanor: Provided, 
That nothing in this chapter shall be construed to prevent the shooting of 
any of the water fowl mentioned therein from shore blinds, or over decoys, 
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with any gun which is fired from the shoulder of the shooter.—Laws of 
1891, p. 132, § 45. 


§ 2463. [273.] Penalty for violating preceding sections. Every 
person who shall, within the territory of Washington, be convicted of a 
violation of any of the provisions of this act, shall be punished by a fine 
of not less thari ten dollars and not more than three hundred dollars, to- 
gether with the costs of prosecution, or imprisonment in the county jail 
where the offense is committed not less than five days nor more than three 
months, or both such fine and imprisonment. One-half of all moneys 
collected from such fines for a violation of any of the provisions of this 
act shall be paid to the informer, and one-half to the prosecuting attorney 
e the county in which the case is prosecuted.. -Laws of 1887-8, P. 99, 

14. 

NOTE: . “This act” as originally passed and amended consists of §§ 2443-2459, 


2464, (1-8) 2460 and 2461 (10 and 11) and 2462-3 (13 and 14) sections 9 and 
12 of the act are superseded by §§ 2465 and 2229 respectively. 


§ 2464. [268.] Trout not to be taken from November to April. 
Every person who shall, within the state of Washington, during the 
months of November, December, January, February, March and April of 
each year, take, catch, kill or have in their possession any brook-trout, 
mountain-trout, bull-trout or salmon-trout, shall be guilty of a misde- 
meanor. Every person who shall take, catch, kill or have in their posses- 
sion any of the food fishes implanted 1n the creeks, rivers, lakes or bays 
of the state of Washington, except for propagating the same, for a period 
of three years after the same shall have been implanted, shall be guilty of 
a misdemeanor.—Laws of 1891, p. 178, § 1 and p. 131, § 42. 

NOTE: The act on page 131 is earlier in date and-does not include the month 
ot April in its prohibition. — 

S 2465. [269.] Trout fishing except with hook and line forbidden. 
Every person who shall, within the state of Washington, take, catch or 
destroy, with any seine, net, weir, trap or other device, other than hook 
and line, any mountain trout, brook trout, bull trout or salmon trout, in 
any of the waters of the state ot Washington, shall be guilty of a misde- 
meanor.—Laws of 1891, p. 179, § 2. 


§ 2466. [274.] Taking salmon from Columbia river, when unlaw- 
ful. It shall not be lawful to take or fish for salmon in the Columbia 
river or its tributaries, by any means whatever, in any year hereafter, be- 
tween the first day of March and the tenth day of April, or between the 
tenth day of August and the tenth day of September, or in any of the 
rivers and bays of the state, or the Columbia river, during the weekly 
close time, that is to say, between the hours of six o’clock, P. M., 
on each and every Saturday and six o’clock in the afternoon of the follow- 
ing Sunday; and any such person or persons fishing for or catching 
salmon in violation of this section, or catching salmon by leaving or hav- 
ing any fishing gear in the water in a condition to take fish, or purchasing 
salmon sounlawfully caught, or having in his or their possession any such 
salmon, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof be fined in a sum not less than fifty dollars nor more than two 
hundred and fifty dollars; and it shall be unlawful for any person or per- 
sons to receive or have in his possession, or to offer for sale or transporta- 
tion, or to transport, during the close season in the spring, namely, from 
March first to April tenth and from August tenth to September tenth, any 
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of the following varieties or kinds of fresh fish: Chinook 'sałmon, silver 
salmon, steel-head or blue-back, and any person or persons violating any 
of the provisions of this section shall be deemed guilty of a misdemeanor 
and be fined in a sum not less than sixty dollars, nor more than two hun- 
dred and fifty dollars.— Laws of 1891, p. 134, § I. 


§ 2467. [275.] Taking salmon near racks for propagation. It 
shall be unlawful to catch, kill, or in any manner destroy any salmon on 
or within one mile below any rack or other obstruction erected across any 
river or stream for the purpose of obtaining fish for propagation, and any 
person or persons violating any of the provisions of this section shall be 
deemed guilty of a misdemeanor, and upon conviction thereof, be fined in 
a sum of not less than fifty dollars nor more than two hundred and fifty 
dollars, and any and all appliances used in the violation of this act, viz., 
boats, nets, traps, wheels, seines or other appliances, shall be subject to 
execution for the payment of the fine herein imposed.—Zaws of 1889-90, 
p. 106, § 2. 


§ 2468. [276.] Protection of salmon in Shoalwater Bay and Gray’s 
Harbor. It shall not be lawful for any person or persons to take or fish 
for salmon on the waters of Shoalwater Bay and the rivers with their trib- 
utaries flowing into said bay, and also on the waters of Gray’s Harbor and 
the rivers with their tributaries flowing into said Gray’s Harbor, from the 
fifteenth day of November until the fifteenth day of December during any 
year hereafter, and any person or persons violating any of the provisions 
of this section shali be deemed guilty of a misdemeanor, and upon convic- 
tion thereof, be fined in a sum not less than fifty dollars nor more than 
two hundred and fifty dollars.— Laws of 1889-90, p. 106, § 3. 

Nore: Section 4 of the act of 1890 (§ 277, H. P. C.), has been repealed. See 
laws of 1893, p. 31, § I. 


§ 2469. Salmon fishing in streams of Puget Sound prohibited in 
April October and November. It shall not be lawful to take or fish for 
salmon by any means whatever in the month of April nor from the first 
day of October to the fifteenth day of November in any year hereafter, in 
any of the streams flowing into Puget Sound. [Any person] violating any 
of the provisions of this section shall be deemed guilty of a misdemeanor, 
and upon conviction thereof shall be fined in a sum not less than fifty dol- 
lars nor more than ninety-five dollars for each and every offense. — Laz's of 
1893, p. 220, Ñ 1. 

S 2470. Shall not fish for young salmon except with hook. Every 
person who by seine or any means whatever, except by hook and line, 
shall catch young salmon of ten inches in length cr less, in the waters of 
Puget Sound or in any of the streams flowing into Puget Sound, and who 
shall not return the same immediately alive to the water, or who shall sell 
or offer for sale any such fish, or shall willfully destroy any small fish not 
merchantable, shall be deemed guilty of a misdemeanor, and upon con- 
viction thereof shall be fined in a sum not less than twenty-five dollars 
nor more than seventy-five dollars for each and every offense.—Lax's of 
1893, p. 220, § 2. 


§ 2471. [278.] Puget Sound defined. For the purpose of more clearly 
defining the provisions of section four of this act, all that portion of 
the tide waters emptying into the Straits of Fuca, and the bays, inlets, 
streams and estuaries thereof, shall be known and designated in this act 
as Puget Sound.—ZLau's of 1889-90, p. 107, § 5. 
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§ 2472. [279.] Nets, traps, etc., may extend how far. It shall not 
be lawful for any pound net, set net, trap, weir, wheel or other fixed ap- 
pliance for taking fish, to extend more than one-half of the way across the 
breadth of any stream, channel or slough of waters mentioned in this act at 
the time and place of such fishing, and any person or persons violating any 
of the provisions of this section shall be deemed guilty of a misdemeanor, 
and upon conviction thereof, be fined in a sum not Jess than fifty dollars nor 
more than two hundred and fifty dollars.—Lazws of 1889-90, p. 107, Š 6. 


§ 2473. To regulate and license the catching of salmon—Penalty 
for violations, No person or persons shall own, operate or construct and 
own, or cause to be constructed and operated any pound net, trap, set net, 
weir, fish wheel or other fixed appliances for catching salmon on the 
waters of the Columbia river and its tributaries, and Puget Sound, in the 
state of Washington, without first obtaining from the fish commissioner a 
license for each trap, pound net, weir, set net, fish wheel or any other 
fixed appliances, which license shall be numbered and dated, and shall 
specify the number of the pound net, trap, set net, weir, fish wheel or 
other fixed appliance or appliances, which shall be designated by the 
commissioner, and it shall also contain the name of the person or persons 
to whom such license shall be granted. No license shall be issued to any 
one who is not a resident and citizen of this state. No more than three 
licenses shall be issued to any one person or corporation, and no person, 
persons or corporations shall own or operate more than three traps, pound 
nets, weirs, set nets, fish wheels or other fixed appliances: Provided, 
That to non-residents now owning weirs, traps, pound nets, fish wheels 
and other fixed appliances in actual use for the season of 1892, licenses 
may be issued. Any person violating any of the provisions of this sec- 
tion shall be guilty of a misdemeanor, and upon conviction thereof shall 
be fined in any sum not less than fifty (50) and in any sum above that 
less than one hundred (100) dollars. Licenses may be assigned or trans- 
ferred to any resident and citizen of this state when any of the aforemen- 
tioned appliances for fishing are sold or transferred, but notice must be 
given to the fish commissioner of said transfer or assignment within 
eel days of the date of said transfer or assignment.—Laz's of 1893, P. 
15, Ñ I. 


S 2474. Net meshes not to be less than three inches. No person 
or persons shall own, operate or construct and own, or cause to be con- 
structed and operated, any pound net, trap, set net, weir, fish wheel or 
other fixed appliances for catching salmon on the waters of the Columbia 
river or its tributaries in the state of Washington, the meshes of which 
are less than three inches stretch measure. Any person violating any of 
the provisions of this section shall be guilty of a misdemeanor, and upon 
conviction thereof shall be fined not less than fifty (50) dollars and in any 
sum above that less than one hundred (100) dollars for each and every 
offense.—Lazx's of 1893, p. 16, § 2. 


§ 2475. Length of net, trapz, etc. No lead of any pound net, trap, 
set net, fish wheel or other fixed appliance used or operated in the waters 
of the Columbia river or its tributaries in this state for catching salmon, 
shall exceed eight hundred (800) feet in length, and in the waters of 
Puget Sound, two thousand five hundred (2,500) feet in length.— Laws of 


1893, P. 16, § 4. 
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8 2476. Traps to be numbered and lighted. Any person owning, 
operating or using any pound net, trap or weir shall cause to be placed in 
a conspicuous place on said net, trap or weir the number designated by 
the fish commissioner at the time of issuing the license for the construc- 
tion or operation thereof, said number to consist of black figures not less 
than six inches in length, painted on white ground; and each pound net, 
trap or weir bordering upon or along the channels of the above named 
waters shall also show conspicuously at nignt, during the fishing season, 
between sunset and sunrise, a bright white light, and any person violating 
any of the provisions of sections four or five shall be deemed guilty of a 
misdemeanor and shall, upon conviction thereof, be fined in any sum not 
exceeding one hundred dollars for each and every offense.—Laws of 1893, 


p. 16, § 5. 


S 2477. Passages between nets. There shall be an end passage way 
of at least thirty (30) feet and a lateral passage way of at least nine hun- 
dred (g00) feet between all pound nets, traps, set nets, weirs, fish wheels 
or Other fixed appliances hereafter constructed and placed within the 
waters of the Columbia river and its tributaries within this state, and 
there shall be an end passage way of at least six hundred (600) feet and a 
lateral passage way of at least twenty-four hundred (2,400) feet between 
all pound nets, traps, set nets, weirs, fish wheels or other fixed appliances 
hereafter constructed and placed within the waters of Puget Sound, in this 
state: Provided, That this section shall not affect the pound nets, traps, 
weirs, fish wheels or other fixed appliances heretofore constructed and 
placed within the waters of the Columbia river and its tributaries within 
the State of Washington : Provided, That this section shall not affect the 
pound nets, traps, weirs, fish wheels or other fixed appliances numbered, 
operated and fished in the year 1892, within the waters of the Columbia 
river and its tributaries, except that the owners of the same shall within 
thirty days after the taking effect of this act, at their option, either shorten 
the lead to any pound net, trap, weir, fish wheel or other fixed apphances 
so owned, used or operated so that there shall be an end passage way of 
at least thirty (30) feet between all pound nets, traps, set nets, weirs, fish- 
wheels or other fixed appliances, or so to move the said pound nets, traps, 
set nets, weirs, fish wheels or other fixed appliances so that there shall be 
a lateral passage way of at least sixty (60) feet between the same; and 
any person violating any of the provisions of this section shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be fined in 
any sum not less than fifty (50) and in any sum above that less than one 
hundred dollars ($100) for each and every offense.—Laws of 1893, P. 


17, § 7. 


S$ 2478. Prohibited appliances subject to execution. Any and all 
appliances used in violation of any of the provisions of this act, viz., boats, 
traps, nets, weirs, fishwheels or other appliances, shall be subject to execu- 
tion for the payment of the fines herein provided.—Laws of 1893, P. 
18,$ 8 | 

S 2479.. Term person includes corporations, etc. The term person 


or persons when used in this act shall be taken to include partnerships, 
associations and corporations.—Law's of 1893, p. 18, § 9. 


§ 2480. Justice of the peace has jurisdiction. Justices of the peace 
shall have concurrent jurisdiction with the superior courts of all offenses 
mentioned in this act.—Laws of 1893, p. 18, § Io. 
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§ 2481. Fish ladders must be provided for dams. Any person or 
persons now owning or maintaining, or who shall hereafter construct or 
maintain, any dam or other obstruction across any stream in the state in 
which any food fish are wont to ascend without providing a fish way or 
ladder determined and approved by the fish commissioner of this state and 
suitable to enable the fish to pass over, through or by said obstruction, up- 
on construction thereof shall be guilty of a misdemeanor and punished by 
a fine of not less than one hundred (100) dollars nor more than two hun- 
dred and fifty (250) dollars, and said dam may, in the discretion of the 
court, be abated as a nuisance. Any person who at any time shall catch 
or take any food fish of the State of Washington within one hundred 
(100) yards of any fish way or fish ladder, whether such fish way or lad- 
der is lawful or not, shall be guilty of a misdemeanor and upon conviction 
thereof shall be punished by a fine of not less than fifty (50) nor more 
than two hundred and fifty (250) dollars.—Laws of 1893, p. 270, § I. 


§ 2482. [280.] Corrupting waters or using explosives forbidden. 
It shall not be lawful to cast or pass, or allow to be cast or passed, into any 
waters of this state into which salmon or trout are wont to be, any lime, 
gas, cocolus, indicus or any other substance deleterious to fish. or to ex- 
plode, or cause to be exploded, any powder, hercules powder, dynamite, 
nitro glycerine or any other explosive substance, for the purpose of catch- 
ing, killing or destroying salmon or other food fish, and any person or 
persons violating any ot the provisions of this section shall be deemed 
guilty of a misdemeanor, and upon conviction thereof be fined in a sum 
not less than fifty dollars nor more than two hundred and fifty dollars.— 
Laws of 1891, p. 135, Ñ 2. 

NOTE: Section 281 of Hill’s Code (Sec. 8 of the act of 1890) is superseded by 
§ 2481. | 

§ 2483. [282.] Casting sawdust, etc., into streams. It shall not be 
lawful for the proprietor of any saw mill in this state, or any employee 
therein, or any other person, to cast sawdust, planer shavings or other 
lumber waste made by any lumber manufacturing concern, or suffer or 
permit such sawdust, shavings or other lumber waste to be thrown or dis- 
charged in any manner into the Columbia river and its tributaries, and all 
other streams and lakes in this state where fish resort to spawn, and any 
person or persons violating any of the provisions of this section shall be 
deemed guilty of a misdemeanor, and upon conviction thereof, shall be 
fined in a sum not less than one hundred dollars nor more than two hund- 
red and fifty dollars.—Laws of 1889-90, p. 108, § 9. 

$ 2484. [283.] “Salmon” includes what. Whenever the term sal- 
mon is used in this act, it shall be construed to include chinook, steel- 
head, blueback, silversides and all other species of salmon.—Laz's of 
1889-90, p. 108, Ñ 11. 

NoTE: Section 12 of this act of 1890 is amended by laws of 1891, p. 135, § 3, but 
this amendment is superseded by § 2476. Section 13 provides that fines and 
costs shall be collected as in other criminal actions, and section 14 gives 
jurisdiction to justices of the peace in the same terms as § 2480. | 

§ 2485. [285.] Taking fish for propagation allowed. Nothing in 
this act shall be construed so as to prevent the taking of fish at any time 
of year, and in any manner, for propagation.—Laz's of 1889-90, p. 109, 

15. 

à — “This act” consists of §§ 2468-2482 (1-7) 2481 (8) 2483-4-5 (9, II and 15). 
Section 10 is omitted ; it provides that all money be paid into the fish com- 
mission fund. 
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S 2486. [286.] Citizens only, allowed to fish for profit. That from 
and after the first day of January, 1892, it shall be unlawful for any person 
to fish for or take for sale or profit any salmon, sturgeon or other food fish 
in any of the rivers or waters of this state, or over which it has concur- 
rent jurisdiction in civil and criminal cases, unless such person be a citizen 
of the United States, or has declared his intention to become such one 
year prior thereto, and is and has been for six months immediately prior to 
the time he engages in such business an actual resident of the state.— 
Laws of 1891, p. 171, § 1. : 


S 2487. [287.] Proof of citizenship required—How made. Any 
person desiring to fish for salmon, sturgeon or other food fish in any such 
rivers or waters may go before any county clerk of any county in this state 
and furnish satisfactory evidence of his citizenship, or of the fact that he 
has declared his intentions to become such one year prior thereto, and file 
his own afhdavit and the affidavit of two other persons to the effect that 
he is and has been for six months prior thereto an actual boxa fide resident 
of this state, and thereupon such recorder or clerk shall issue to him a 
certificate briefly reciting those facts, and thereafter in any prosecution 
against such person fora violation of the provisions of this act such cer- 
tificate or duly authenticated copies of the record in the office of the clerk 
or recorder relative thereto, shall be p; jma facie evidence of his citizenship 
and residence as in this act required. But in all prosecutions under this 
act the burden of proof shall be on the defendant to establish the facts of 
his citizenship and residence.—Laws of 1891, p. 171, § 2. 


§ 2488. [288.] Penalty for violation. Any person violating any of 
the provisions of this act, upon conviction thereof before any justice of 
the peace, shall be fined not less than five nor [less] [more] than one hun- 
dred dollars.—Zaz's of 1891, p. 172, $ 3. 


§ 2489. [289.] Certificates, fees and records. For taking the aff- 
davits and issuing the certificates herein provided for, the clerk shall collect 
from the party applying the sum of one dollar, to be paid into the county 
treasury; and he shall keep in his office a record of all certificates issued 
pursuant to this act.—Law's of 1891, p. 172, § 4. 


S 2490. [290.] Citizens of other states and Indians. Nothing in 
this act shall be construed to prevent citizens of any state having concur- 
rent jurisdiction with this state over or upon any rivers or waters from 
fishing upon such rivers or waters: Provided, That this act shall not ap- 
ply to Indians.—LZaws of 1891, p. 172, § 5. 

` 2491. [2590.*] Non-resident shall not take oysters. From and 
after the approval of this act it shall not be lawful for any person, who is 
not at the time an actual inhabitant and resident of this territorv, and who 
has not been for six months, next preceding, an actual inhabitant or resi- 
dent as aforesaid, to take or gather oysters either on his own account or 
on account of others for sale or transportation, in any of the rivers, bays 
or waters of this territory; and, on conviction, shall be fined in any sum 
not exceeding five hundred dollars, nor less than one hundred dollars, or 
to imprisonment in the county jail for a period not exceeding six months 
nor less than one month, or both, at the discretion of the court.—Code of 
1881, § r194. 

§ 2492. [2591.*] Dredging for oysters below lowest ebb-tide pro- 
hibited. Itshall not be lawful for any person to rake for or gather oysters 
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in any of the rivers, bays or waters of this territory, with a dredge or in- 
strument so called, or be employed upon any canoe, boat or vessel engaged 
in the taking of oysters by the process of dredging in any of the waters 
aforesaid, not above the lowest ebb-tide, and [any person] on conviction 
thereof, shall be fined in any sum not exceeding the sum of fifty dollars, 
or [to] imprison[ment][¢d ] in the county jail for a period not exceeding 
twenty days nor less than ten days, or both, 1n the discretion of the court. 
— Code of 1881, § 1195. 


§ 2493. [2592.*] Taking oysters prohibited from April to Sep- 
tember. It shall not be lawful for any person to rake, scrape or gather 
oysters in any of the rivers, bays or waters of this territory, for any pur- ~ 
pose whatever, from the fifteenth day of May until the first day of Sep- 
tember of each year, and [any person] on conviction thereof shall be fined 
in any sum not exceeding the sum of fifty dollars for each offense, or [to] 
imprison [ment] [ed ] in the county jail for a period not exceeding twenty 
days, nor less than ten, or both, at the discretion of the court.—Code of 
i881, § 1196. 


§ 2494. [2593.*] Small oysters to be returned. It shall not be lawful 
for any person to destroy oysters taken from the natural beds by assorting or 
culling them on land or shore and leaving the small oysters there to die; 
but in all cases the small oysters shall be returned to their natural beds or 
to private beds for cultivation; and if any person shall offend against the 
provisions of this section or in any way wantonly destroy the small oys- 
ters, he shall, on conviction thereof, be liable to a fine for each offense, or 
imprisonment, as [as prescribed | in section eleven hundred and ninety-five 
[2492].—Code of 1881, § 1197. 


§ 2495. [2594.*] Discovery of oyster-beds. Any person or persons, 
being a citizen or citizens of the United States, who shall discover any 
bed or beds of oysters in any bay or arm of the sea bordering upon this 
territory, that has not been before discovered, shall, by right of said dis- 
covery, be entitled to the exclusive right or privilege of gathering or 
dredging oysters on said bed or beds for the term of five years. The per- 
son, or persons, making such discovery, who desires to avail himself of 
the rights and privileges hereby granted, shall be required to designate 
the place and area of the bed or beds so discovered, with the stakes or 
other artificial marks, and shall make affidavit before the county auditor 
of the county in which such discovery has been made, that he located the 
premises so discovered, accompanied by a description and diagram of the 
same, which shall be filed in the ofhice of said county auditor: Provided, 
That the restriction and protection of the discoveries shall be ten acres. 
— Code of 1881, § 1198. 


§ 2496. [2595.*] Gathering oysters from another’s bed unlawful. 
It shall not be lawful tor any person to gather oysters by any means on 
any beds located in accordance with the preceding section, except, at the 
option and by the permission of the party or parties holding the same, 
under a penalty of five hundred dollars fine for so offending, or imprison- 
ment, to be recovered in a civil action, to be brought in the name of the 
territory.—Code of 1881, § 1199. 


S 2497. [291.] Taking lobsters prohibited, before April, 1893. 
It shall be unlawful to fish for, catch, buy, sell or possess any lobsters 
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within three years from the first of April, 1890, and any lobsters 
caught whilst fishing for other fish shall be forthwith liberated alive. Any 
person violating any of the provisions of this act shall be deemed guilty 
of a misdemeanor, and upon conviction thereof, be fined in a sum not less 
than five dollars or more than twenty-five dollars.—Laws of 1889-90, p. 


469, § 1. 


CHAPTER CLXXVITI. 
OFFENSES CONCERNING TELEGRAPHS. 


2 2498. Tampering with telegraph or telephone @ 2504. Fraudulently learning the contents of 
messages, felony. | another’s message. 
¢ 2499. Divulging contents or altering mean- ¢ 2505. Bribing telegraph operator to disclose 


ê 2500, 
ĝ 2501. 


ĝ 2502. 


ings of telegrams a misdemeanor. 
Sending false or forged telegrams. 
Penalty for using information, etc., for 
private ends. 
Willful neglect or refusal to send or de- 


ê 2506. 


ĝ 2507. 


information. 

Malicious injury to line, etc., a misde- 
meanor. 

Trade mark belonging to telegraph 
company, filing, etc. 


liver messages. 
Unlawfully opening message belong- 
ing to another. 


§ 2498. Tampering with telegraph or telephone messages felony. 
That whoever shall willfully and maliciously cut, break, tap, or make 
any connection with, or read, or copy, by the use of telegraph or tele- 
phone instruments or otherwise, in any unauthorized manner, any mes- 
sage, either social or business, sporting, commercial or other news reports, 
from any telegraph or telephone line, wire or cable, so unlawfully cut or | 
tapped, in this state, or make unauthorized use of the same, or who shall 
willfully and maliciously prevent, obstruct or delay by any means or con- 
trivance whatsoever, the sending, conveyance or delivery, in this state, 
of any authorized communication, sporting, commercial or other news re- 
ports, by or through any telegraph or telephone line, cable or wire under 
the control of any telegraph or telephone company doing business in this 
state, or who shall willfully and maliciously aid, agree with, employ or 
conspire with any other person or persons to do any of the aforementioned 
unlawful acts, shall be deemed guilty of felony, and shall be punished by 
a fine of not less than five hundred dollars nor more than three thousand 
dollars, or by imprisonment in the penitentiary for a period of not less than 
one nor more than five years; or by both fine and imprisonment within 
the limits hereinbefore specified, at the discretion af the court.— Laws of 
1893, p. 141, § I. 

§ 2499. [292.] Divulging contents or altering meaning of tele- 
gram a misdemeanor. If any officer, agent, operator, clerk or employe 
of a telegraph company, or any other person, shall willfully divulge to any 
other person than the party from whom the same was received, or to 
whom the same is addressed, or his agent or attorney any message re- 
ceived or sent, or intended to be sent, over any telegraph line, or the con- 
tents, substance, purport, effect or meaning of such message or any part 
thereof, or shall willfully alter any such message by adding thereto or 
omitting therefrom any word or words, figure or figures, so as to materially 
change the sense, purport or meaning of such message, to the injury of 
the person sending or desiring to send the same, or to whom the same was 
directed, the person so offending shall be deemed guilty of a misdemeanor, 
and shall be punished by fine not to exceed one thousand dollars, or im- 
prisonment not to exceed one year, or by both such fine and imprisonment 


@ 2503. 
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in the discretion of the court: Provided, That when numerals or words of 
number occur in any message, the operator or clerk, sending or receiving, 
may express the same in words or figures, or in both words and figures, 
and such fact shall not be deemed an alteration of the message, nor in any 
manner affecting its genuineness, force or validity.—Code of 1881, § 2342. 


§ 2500. [293.] Sending false or forged telegram. If any agent, 
operator or employe in any telegraph office, or any other person, shall 
knowingly or willfully send by telegraph to any person or persons, any 
false or forged message, purporting to be from such telegraph office, or 
from any other person, or shall willfully deliver, or cause to be delivered, 
to any person any such message, falsely purporting to have been received 
by telegraph; or 1f any person or persons shall furnish or conspire to fur- 
nish, or cause to be furnished, to any such agent, operator or employe, to 
be so sent by telegraph, or to be so delivered, any such message, knowing 
the same to be false, or forged, with the intent to deceive, injure or de- 
fraud any individual, partnership or corporation, or the public, the person 
Or persons so offending shall be deemed guilty of a misdemeanor, and 
shall be punished by fine not to exceed one thousand dollars, or imprison- 
ment not to exceed one year, or by both such fine and imprisonment, in 
the discretion of the court.—Code of 1881, § 2343. 


§ 2501. [294.] Penalty for using information, etc., for private 
ends. If any agent, operator or employe in any telegraph office shall in 
any way use or appropriate any information derived by him from any pri- 
vate message or messages passing through his hands and addressed to any 
other person or persons, or in any other manner acquired by him by reason 
of his trust as such agent, operator or employe, or shall trade or speculate 
upon any such information so obtained, or in any manner turn, or attempt 
to turn, the same to his own account, profit or advantage, the person so of- 
fending shall be deemed guilty of a misdemeanor, and shall be punished by 
fine not to exceed one thousand dollars, or imprisonment, not to exceed one 
year, or by both such fine and imprisonment, in the discretion of the 
court; and shall also be liable in treble damages to the party aggrieved, 
for all loss or injury sustained by reason of such wrongful act.—Code of 


1881, § 2344. 


§ 2502. [295.] Willful neglect or refusal to send or deliver mes- 
sage. If any agent, operator or employe in any telegraph office, shall 
unreasonably and willfully refuse or neglect to send any message received 
at such office for transmission, or shall unreasonably and willfully post- 
pone the same out of its order, or shall unreasonably and willfully refuse 
or neglect to deliver any message received by telegraph, the person so 
offending shall be deemed guilty of a misdemeanor, and may be punished 
by fine, not to exceed five hundred dollars, or imprisonment not to exceed 
six months, or by both such fine and imprisonment, in the discretion of 
the court: Provided, That nothing herein contained shall be so construed to 
require any message to be received, transmitted or delivered, unless the 
charges thereon shall have been paid or tendered, nor to require the send- 
ing, receiving or delivery of any message counseling, aiding, abetting or 
encouraging treason against the government of the United States, or other 
resistance to lawful authority, or any message calculated to further any 
fraudulent plan or purpose, or to instigate or encourage the perpetration 
of any unlawful act, or to facilitate the escape of any criminal or person 
accused of crime.—Code of 1881, § 2345. 
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§ 2503. [296.] Unlawfully opening message belonging to another. 
If any person not connected with any telegraph office shall, without the 
authority or consent of the person or persons to whom the same may be 
directed, willfully and unlawfully open any sealed envelope enclosing a 
telegraphic message, and addressed to any other person or persons, with 
the purpose of learning the contents of such message, or shall fraudulently 
represent any other person or persons, and thereby procure to be delivered 
by himself any telegraphic message addressed to such other person or 
persons, with the intent to use, destroy or detain the same from the person 
or persons entitled to receive such message, the person so offending shall 
be deemed guilty of a misdemeanor, and shall be punished by fine, not to 
exceed one thousand dollars, or imprisonment not to exceed one year, or 
by both such fine and imprisonment, in the discretion of the court; and 
shall, moreover be liable in treble damages to the party injured, for all loss 
and damages sustained by reason of such wrongful act.—Code of 1881, 
§ 2346. 

§ 2504. [297.] Fraudulently learning the contents of another’s 
message. If any person not connected with any telegraph company, 
shall, by means of any machine, instrument or contrivance, or in any 
other manner, willfully and fraudulently read or attempt to read any mes- 
sage, or to learn the contents thereof, whilst the same is being sent over 
any telegraph line, or shall willfully or fraudulently or clandestinely learn, 
or attempt to learn, the contents or meaning of any message while the 
same is in any telegraph office, or 1s being received thereat, or sent there- 
from, or shall use or attempt to use, or communicate to others, any in- 
formation so obtained by any person, the person so offending shall be 
deemed guilty of a misdemeanor, and shall be punished by fine, not to 
exceed one thousand dollars, or imprisonment not to exceed one year, or 
by both such fine and imprisonment in the discretion of the court.—Code 
of 1881, § 2347. 

§ 2505. [298.] Bribing telegraph operator to disclose information. 
If any person shall by the payment or promise of any bribe, inducement 
or reward, procure or attempt to procure any telegraph agent, operator or 
employe, to disclose any private message, or the contents, purport, sub- 
stance or meaning thereof, or shall offer to any such agent, operator or 
employe any bribe, compensation or reward, for the disclosure of any 
private information received by him, by reason of his trust as such agent, 
operator or employe, or shall use or attempt to use any such information 
so obtained, the person so offending shall be deemed guilty of a mis- 
demeanor, and shall be punished by fine, not to exceed one thousand dol- 
lars, or imprisonment not to exceed one year, or by both such fine and 
imprisonment, in the discretion of the court.—Code of 1881, § 2348. 


§ 2506. [299.] Malicious injury to line, etc., a misdemeanor. If 
any person shall willfully or maliciously cut, break or throw down any 
telegraph poles, or any tree, or other material used in any line of tele- 
graph, or shall willfully and maliciously break, displace or injure, any in- 
sulator in use in any telegraph line, or shall willfully or maliciously cut, 
break or remove from its insulator, any wire used as a telegraph line, or 
shall, by the attachment of a ground wire, or by any other contrivance 
willfully destroy the insulation of such telegraph line, or interrupt the 
transmission of the electric current through the same or shall in any other 
manner willfully injure, molest or destroy any property or materials apper- 
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taining to any telegraph line, or shall willfully interfere with the use of 
any telegraph line, or obstruct or postpone the transmission of any mes- 
sage over the same, or procure or advise any such injury, interference or 
obstruction, the person so offending shall be deemed guilty of a misde- 
meanor, and shall be punished by fine, not to exceed five hundred dollars, 
or imprisonment not to exceed six months, or by both such fine and im- 
prisonment, in the discretion of the court; and shall, moreover, be liable 
to the telegraph company whose property is injured, in a sum equal to one 
hundred times the amount of actual damages sustained thereby.—Code of 
1881, Š 2349. 


§ 2507. [300.] Trade-mark belonging to telegraph company, 
filing, etc. The president or secretary of any telegraph company doing 
business jn this territory, may file in the office of the secretary of the terri- 
tory, a copy of any printed blank or envelope, picture or device used or in- 
tended so to be, by said company, with his certificate that the same is com- 
monly used, or is intended so to be, in the business of said company, asa 
distinguishing mark, notice or index of said business, and thereupon such 
blank, envelope, picture or device, shall become the property of said com- 
pany, and it shall not be lawful for any person, unless by the employment 
or permission of said company, to print, publish, distribute or use, or 
cause to be printed, published, distributed or used, either of them, or any 
copy, counterfeit, similitude or imitation thereof. Any person willfully 
offending against the provisions of this section, may be punished by fine, 
not to exceed five hundred dollars, or imprisonment not to exceed six 
months.—Code of 1881, § 2360. 


CHAPTER CLXXIX. 
ATTEMPTS TO COMMIT CRIME. 


2 2508. Conviction of attempt to commitcrime. ĝ 2511. Attempting tocommit murder—Punish- 

4 2509. Attempts and their punishment. ment. 

¢ 2510. Different crime from that intended ¢ 2512. Attempting to commit burglary. 
punishable. ĝ 2513. Possession of tools prima facie proof. 


§ 2508. [302.] Conviction of attempt to commit crime. Any per- 
son may be convicted of an attempt to commit a crime, although it appear 
on the trial that the crime intended or attempted was perpetrated by such 
person, in pursuance of such attempt, unless the court, in its discretion, 
discharges the jury and directs such persun to be tried for such crime.— 
Code of 1881, § 1160. 


S 2509. [303.] Attempts and their punishment. Every person who 
attempts to commit any crime, but fails, or is prevented, or intercepted in 
the perpetration thereof, is punishable, when no provision is made by law 
for the punishment of such attempt, as follows : 

1. If the offense so attempted is punishable by imprisonment in the pen- 
itentiary for five years, or more, or by imprisonment in the county jail, 
the person guilty of such attempt is punishable by imprisonment in the 
penitentiary, or in the county jail, as the case may be, for a term not ex- 
ceeding one-half the longest term of imprisonment prescribed upon a con- 
viction of the offense so attempted. 

2. If the offense so attempted is punishable by imprisonment in the 
penitentiary for any term less than five years, the person guilty of such 
attempt is punishable by imprisonment in the county jail for not more than 


one year. 
34 
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3. If the offense so attempted is punishable by a fine, the offender con- 
victed of such attempt is punishable by a fine not exceeding one-half the 
largest fine which may be imposed upon a conviction of the offense so 
attempted. | 

4. If the offense so attempted 1s punishable by imprisonment and a fine, 
the offender convicted of such attempt, may be punished by both impris- 
onment and fine, not exceeding one-half the longest term of imprisonment, 
and one-half the largest fine which may be imposed upon a conviction of 
the offense so attempted.—Code of 1881, § 1161. 


§ 2510. [304.] Different crime from that intended, punishable. 
The last two sections do not protect a person who, in attempting unsuc- 
cessfully to commit a crime, accomplishes the commission of another and 
different crime, whether greater or less in guilt, from suffering the punish- 
ment prescribed by law for the crime committed.—Code of 1881, § 1162. 


$ 2511. [305.] Attempting to commit murder — Punishment. 
Every person who shall attempt to commit the crime of murder by drown- 
ing or strangling another person, or by any means not constituting an as- 
sault with intent to commit murder, shall on conviction thereof, be im- 
prisoned in the penitentiary not more than ten years nor less than one 
year.—Code of 1881, § 811. 


§ 2512. Attempts to commit burglary. If any person shall be found 
at night [around] [armed] with any dangerous instrument or offensive 
weapon whatsoever, with intent to break or enter into any dwelling house, 
building, room in a building, cabin, stateroom, railway car or other 
covered enclosure where personal property shall be, and to commit any 
larceny, felony or misdemeanor therein, or with the intent to commit any 
larceny, felony or misdemeanor, or if any person shall at any time be 
found having in his possession any picklock, crow, key, bit, jack, jimmy, 
nippers, outsiders, pick, drill punch, betty or other implement or imple- 
ments of burglary, with the intent aforesaid, and under such circumstan- 
ces as shall not amount to an attempt to commit felony, every such 
offender shall be deemed guilty of a misdemeanor.—Laws of 1893, p. 
221, § 1. 


§ 2513. Possession of tools prima facie proof. The possession of any 
of the above mentioned burglar’s implements, tools, weapons or instru- 
ments by any person other than a mechanic, artificer or person in trade at 
and in his known or established shop or place of business, which is open 
to the public as such, shall be prima facie proof of the intent of such per- 
son to use the same for the felonious or unlawful purposes mentioned in 
section one of this act, and shall impose upon such person the burden of 
proving a contrary intent.—Laws of 1893, p. 221, § 2. 


ERRATA 


SECTION 40, line 5, change ‘‘mentioned”’ to ‘‘summoned.”’ 
ia 61, line 6, strike out ‘“‘public.”’ 
a 72, line 4, strike out ‘‘in the superior court.” 
75, lines 13 and 14, change ‘‘rendition’’ to ‘‘finding,’’ and in- 
sert ‘‘rendition of the” before ‘‘verdict.’’ 
98, line 6, insert ‘‘the sheriff” after ‘‘neither.’’ 


125, line 3, insert ‘“‘contained’’ after ‘‘herein.’’ 
‘“ = 149, change ‘‘code’’ to ‘‘act.”’ 

- 280, line 10, change ‘‘making”’ to ‘‘taking.”’ 
= 328, line 3, insert ‘ʻa copy’’ after ‘‘court.”’ 

j 394, line 4 from end, strike out ‘‘may.’’ 


j 496, line 2, change ‘‘recorded’’ to ‘‘recovered.’’ 
i 538, line 3, change ‘‘consequent’’ to ‘‘subsequent.” 


= 562, line 4, change ‘‘of’’ before ‘‘which’’ to ‘‘in.”’ 
s 610, line 6, insert ‘‘last’’ before ‘‘redemptioner.’’ 
« 653, line 2, insert ‘‘or proceeding’ after “action.” 
= 657, Hne 2, change ‘‘code’’ to ‘‘act.”’ 


671, line 2, insert ‘‘upon a contract” after ‘‘action.’’ 

= 727, line 1 on page 159, change ‘‘or’’ to ‘‘of.”’ 

a 741, line 2, insert ‘‘such’’ before ‘‘motion.’’ 

a 760, lines 1 and 3, change ‘‘conclusive’’ to ‘‘exclusive.’’ 


j 856, paragraph 2, line 1, change ‘‘business’’ to ‘‘residence.’’ 

i. 1138, follows the wording of Hill’s Code.” 

i 1311, line 5, insert ‘‘not’’ after ‘‘shall.’’ 

7 1347, lines 5 and 6, strike out ‘‘or by any person making the 
same.’’ 


ý 1373, line 4, insert ‘‘the’’ before ‘‘proceedings.’’ 

: 1411, strike out ‘‘probate’’ and change ‘‘territory’”’ to ‘‘state.’’ 

= 1456, last line, insert ‘‘not’’ before ‘‘been.’’ 

a 1538, line 3, change ‘“‘title’’ to ‘‘act.’’ 

1542, line 3, change ‘‘estate’’ to ‘‘testator.’’ 

1567, line 6, change ‘‘of’’ to ‘‘for.” 

É 1637, paragraph 3, line 3, insert ‘‘and failing so to do” be- 


fore ‘‘he.” 
n 1718, line 5 from end, insert ‘‘and there” before ‘‘answer.’’ 
É 1724, line ro, insert ‘‘or next friend’’ after ‘‘guardian.”’ 
É 1775, line 8, insert ‘‘other’’ before ‘‘respects.’”’ 
i 1823, line 4, insert ‘‘upon’’ after ‘‘agreed,’’ 
k 1946, line 2, change ‘‘shall’’ before ‘‘remove’’ to “may.” 
e 2027, line 3, insert ‘‘charged’’ after ‘‘offense.’’ 
i 2043, line 8, change ‘‘term’’ to ‘‘session.”’ 
D 2247, line 4, insert ‘‘injure or’’ before ‘‘destroy.’’ 
= 2297, line 2, insert ‘‘play’’ after ‘‘deal.’’ 
7 2392, line 7, change ‘‘person’’ to ‘‘physician,”’ 


j 2466, line 2 from end, change ‘‘sixty” to “fifty.” 
2503, line 8, change ‘“‘by” to “to.” 


NOTE: A number of slight immaterial errors are not included in the above 
errata. The proof sheets were read with the printed laws which were afterwards 
found to contain many variations from the enrolled acts; where the changes are 
material they have been shown, in other cases they have been omitted. These dif- 
ferences between the printed and enrolled laws account in a measure for so long a 
list of errata. 
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Book of levies to be kept by... 540 


Execution docket to be kept by 534 
Abstracts of judgment to be 


entered................... 535 
Other entries in execution 
docket..... ....... ...... 536 
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COMMISSIONER’S DEEDS.. 682-689 


Commissioner appointed when. 682 


Contents of.........0......... 683 
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CALIVING errosa teamo ees 2330 
CONCEALMENT OF CRIME, a mis- 

demeanor...........s..oso 2266 

Of stolen goods............... 2203 
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LOVGClBY nes chucaie: ss 996 
Possession may be taken on 
PAYMCNiscecec: cageses rai 997 
Supplemental petition for..... 1000 


Commissioners to be appointed 1000 


Oath of. .................-. 


IOo!rI 


INDEX CON 


SECTIONS. 
CONDEMNATION of property—Cun- 
tinued. 
Duty Oli csc ch ieasinnsadc ones 1002 
Assessments for improvements. 
RUGS TOP sadee tos sos teow eni 1002 
Special, sesu to0e Ge edeesieuisak 982 
Payment from general fund 
when no... ...........0.- 998 


Payment by special........... 
Jury to determine amount of... 1008 
Treasurer to publish notice of . 1012 


To be paid as special fund..... 1022 
May be annuled and new one 

a) 8 (5 d=: 6 re 1025 
To be liens until paid......... 1026 
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HON isd 4 oie. ees sot ab RNAS 1229 
Action against in lien cases.... 1241 
CONTRIBUTION of joint debtors 
after execution............ 605 
Of sureties ..............00. III2 
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CORONER, when to act as sheriff... 99 
Must not practice law......... 100 
CORPORATIONS—Answer of in gar- 
nishments........ ....... 350 
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DAMAGES ON— 

Attachment bonds............ 316 
Appeals—for dilatory......... 745 
Bonds of public officers....... 10gO 

Executors and administra- 
TOlS 2 2 ogy cee seen 1106, 1094 
Condemnation of property.... 953 
By corporations. . piede Sapa 957 
By cities of first class. . ..987, 1027 
By other cities...... ....... 1033 
By the state .......... .... 975 
For roads. ..... ............ 1065 
For logging ways........ ..2 1044 

Costs not to exceed damages 
WHC ce. eee eeence es 505 


Death by wrongful act 157, 701, 1099 
Defendant may have assess- 
ment of without answering 389 


Double in forcible detainer.... 869 
Fece eaea aR 838 
Executors and administrators 
acts... owes ahr a ..... ITO4 
Forcible entry and detainer ... 869 
False return by officers........ 1727 


INDEX 


. SECTIONS. 
DAMAGES ON—Continued. 


Mandamus and prohibition.... 1144 
New trial on account of..... 454, 456 
Roads, for establishing........ 1065 
Real property, on actions to 
recover...... ee ee 837-38 
REPICVIN oes sarees aus 492 
May be included in verdict.. 429 
In judgment.............. 492 
Selling liquor to drunkards.... I194 
Seduction of minor........... 159 
Of woman................+5 160 
Treble, for waste by guardian 942 
For willful — see eats 943 
Usurpation of office........... 1078 
WASE 64346 etea Ea a 942 
Wages, on actions for......... 694 


Witnesses, failing to attend... 772 


Day, first included, last excluded.. 654 
DEATH of attorney, proceedings in 
case Of ..... ... eee eee eee 118 
Action for by wrongful act 
ree ee 157, 701, 1099 
Not to abate action........... 166 
Not to affect appeals.......... 750 


Suspends statute of limitations 140 
DEATH PENALTY, hanging to be. 
Commutation Of... 0... ee. 2092, 2148 
Juror disqualified if opposed to 2038 
DEATH WARRANT, contents, etc.. 
When not executed on day set 2090 
DEBTOR may pay sheriff and dis- 
charge debt............... 
Examination of in supplemen- 

tal proceedings, (see sup- 
plemental patie 617-650 
Examination of on attachment 322 


DEBTS—payment of, (see estates).. 1573 

Liable to garnishment..... 327, 346 
DECENCY, offenses against, (see 

morality)....... ....... 237I-QI 


DECEPTION, false pretenses and 
fraud, (see fraud)..... 2421-2431 

DECISIONS of supreme court to be 
in writing. 

Limit of time for giving in 
superior courts ........... 23 
DECREE in probate matters . .. 1577-1579 

Of appropriation in condemna- 
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MOM P EE 958, 976 
DEEDS, commissioners, (see com- 

missioners)............. 682-689 

Sheriff’s after execution...... 615 

Sent by telegraph for record... 668 
DEER HUNTING—(see game laws) 

ore E E E . 2436-43 
DEFAULT, judgment of, on fail- 

ure to answer............. 466 

Motion to set aside... ...... 467 

On recognizances—actions.. 1862 
DEFENDANTS—(see actions and 
pleadings)................ 

Arrest of in civil actions...... 250 
Assessment of damages for, 

without answer........... 389 

All parties in interest to be.... 162 
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SECTIONS. 
DEFENDANTS—Continued. 
Judgment for in let-offs ....... 674 
Ejectment in, must plead title 835 
Separate entitled to costs...... 508 
Severally liable may be joined 165 
Several may defend for one... 163 
DEFENSES, several may be pleaded 217 
Must be separately stated...... 217 
DEFICIENCY, judgments..... 931-34, 940 
DEFINITION OF— 


Counterclaim................. 217 
Exception.......... sarsaran. 445 
Forcible entry and detainer. .852-54 
Grand jury...... a ee 73 
Issue of persons.............. 1706 
VUES E nace uss 69 
Judgment.................... 460 
Judicial officer................ 53 
Month. ear ere enei 706 
Material allegations........... 238 
New trial............ eee ee 453 
OMCG? soc aesdeieee ites choses 705 
Person ... 0.2.06. 000s: ake cee 704 
Real estate................... 1706 
Referee... deteaeaeas 48 
W | eee ee eee . 1344 
DEGREES OF KINDRED, how com- . 
puted co riccecesaeneiscws 1699 
DEMAND for bill of particulars. . 227 


For inspection of instrument. . 805 
Against beneficiary may be set 
off against trustee......... 672 
Against decedent may be set 
off against executor....... 673 
DEMORALIZING LITERATURE, cir- — 
culating forbidden........ 2390 
DEMURRER—(see pleading) 
Defendant may to one and an- 
swer other causes of action 218 


Grounds of...............00. 211 
To answer........... er ee 220 
TOPE Westscs Gcateedme naan 223 


To indictment or information. . 

Waiver by failure to interpose 215 

Exception cnc iuey odacts sien 215 
DENIAL—(see pleading) 

General or specific in answer.. 216 

On information and belief.. 216 

In justices’ courts what deemed 1733 


DENTISTRY, practicing without 
license .........0e.ceee ee. 2343 
DEPOSIT IN COURT, may be 
ordered on pleadings EPT 375 
Failure to is contempt......... 376 


In condemnation cases......959, 977 
Money deposited not to be 


loaned .............000008 377 
Disputed property may be de- 
POSitedicererersinrivireat 173 
DEPOSITIONS............c000cee- 783-96 
Cases in which taken......... 783 
Time at which taken.......... 784 
After service of summons... 784 
Court may shorten.......... 786 
Three days’ notice.......... 785 
Manner of taking............. 785 
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SECTIONS. 
DEPOSITIONS—Continued. 
Witness may be subpoenaed... 787 


Taken out of state............ 788 
Commission required, to whom 
ISSUCG s 6 6 oie gow hbo ured ea eis 789 
Interrogatories to be settled... 789 
Notice of taking by publica- 
COG. 4266 cus TE 790 
To be written, signed and cer- 
tified... 0 2. EE ee 791 
How transmitted and de- 
livered............ 2... 792 
Objections, how made......... 793 
How used on trial.. .......... 793 
Narrative form allowed ....... 793 
Signing... 02.0... cee ces 793 
When, not used...... sie ate ee 794 
When taken in one cause used 
in another................ 795 
May be used on appeal........ 796 
To perpetuate testimony... .810-I1 
To be included in statements 
OF TAO eegene 712 
In justices’ courts..,........ 1892-95 
DEPUTY ClCQkK:.45 ce2ueasicdaadaecs 92 
Prosecuting attorney.......... 106 
SNC 2265 ask deecaenbaeeuan 97 
DESCENT OF REAL PROPERTY 1693-1707 
Rules of.............. 00.0000 1693 
Community property rules for 1694 
Dower and courtesy........... 1695 


Separate property of decedent 1695 
Survivorship in joint tenancies 

abolished..... Grade eaeere saree 1696 
Rights of illegitimate children 1697 
Of illegitimate children’s prop- 


ClO xc oo hee eee eee eee: 1698 
Degree of kindred, how com- 

puted ... .ic cece cece ee 1699 
Issue and real estate defined.. . 1706 
When inheritance takes place.. 1707 
Posthumous children ......... 1707 

Advancements. 

Considered part of inheritance 1700 
Proceedings in case of......... 1701 
Of real estate ................ 1702 
What are deemed............. 1703 
Death of persons to whom, 

has been made........... 1705 


Valuation of estate so advanced 1704 
DESCENT OF PERSONAL PROPERTY. 

Distribution of separate estate 1708 

Advancements where widow 


and issue survive.......... 1709 
DETAINER—(see forcible entry and 
detainer).....0  ........5. 
Forcible defined.............. S53 
Unlawful defined ........... 854 
DIKES AND DAMS, penalty for in- 
TÜNDE ore occ a pas eae cans 2240 
DISABILITY of party not to abate 
BRCUON EEEE 166 
Suspends statute of limitation 
Gen Pee Biedueenes 139, 144 
DISBURSEMENTS—(see costs)...... 510 
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SECTIONS. 
DISCHARGE OF ballast, where pro- 
hibited.......... 
Accused if not indicted in 
thirty days .............. 2122 
On satisfaction of injured 
Datly visu ceeus desta ws 1860, 2059 
On dismissal of action...... 2125 
Jury without prejudice........ 2053 
DISCOVERY, examination of parties 
ee ee er eee eee 777-82 
DISEASED cattle, penalty for intro- 
ducing os ga4 4h vane awwias s 2402 
Horses penalty for importing.. 2401 
DISEASES contagious must be re- 
POC Geeta se esas cess 2392 
DISMISSAL of actions and non-suit 463-65 
Of criminal actions......... 2123-28 
Of indictment for delay of 
CTA E E E eee 2123 
When a bar to further tail 
COM eana RER 2128 
Of appeals................... 
DISOBEDIENCE of injunctions..... 301 
Of orders in supplemental pro- 
ceedings........... 0.20008 
Of order generally, contempt 1215 
DISPUTED PROPERTY, may be de- 
posited.. 
DISTRIBUTION OF ESTATES BY EX- 
ECUTORS AND ADMINIS- 
TRATORS, (see estates) 1584-1614 
DITCHES AND DRAINS, obstructing 


forbidden................. 2415 
DIVORCE AND ALIMONY...... I 160-1175 
Cause for which granted ...... 1160 
Annulinent of marriage....... 1161 
Residence one year required... 1162 
Proof required before......... 1163 

Defendant may file cross com- 
IAIN accuse: ax gue aureo ae 1164 


Both parties deemed applying 1165 
Property, court may order con- 


COTNING o deeree as 1166 
Custody of children......... 1166 
What decree shall contain..... 1167 
Alimony pending suit......... 1166 
In decree.................06 1167 
Division of property.......... 1167 


Marriage dissolved as to both 


DATES «is ee chee cuss 1168 
Name of wife changed opine bles 1169 
Prosecuting attorney must de- 

GONG cic 6.25 5 bb ook ate ble 1170 
Appeal, trial de novo on...... 1171 
No jury allowed.. ............ 1172 
Marriage within six months 

VOE ae Seo bee eee 1173 


Decree must prohibit marriage 1174 


Contempt proceedings ........ 1175 
DOCKET, execution, what to con- 
CAN cnc b cheat sadete 6 as 534-38 
DOCKET of justices of the peace... 1772 
Contents of................... 1722 
Pleadings to be entered in..... 1732 
DOCUMENTARY EVIDENCE, (see 


evidence).............. 797-306 
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SECTIONS. 

DoGs, personal property, larceny of 2206 

Hunting deer with, forbidden 2436 
Hunting elk and moose with, 


when allowed............. 2444 
DOMESTIC ANIMALS— 
Liens for trespassing, (see 
lienS...........00.0000- 1287-95 
Injury to, penalty........... 2216-18 
Stealing, penalty... . ....... 2207 
Misrepresenting pedigree. . 24330 34 
DONATION LAW, actions under.. 846 
DOWER and curtesy abolished..... 1695 
DRUNKARDS, actions concerning 
E E E E EEE ETET IIS9-II195 
Adjudged a drunkard when... 1190 
Any person may make com- 
DIAN scossa woes execs 1189 
Family complaining for....... IIQI 
Squandering property....... IIQI 
Neglect of business......... IIQI 
Abusive conduct... ........ 1191 
Duty of justice when convicted 
tWICE. ee eee LIQI 
Procedure upon filing com- 
Dläint eirean sees 1192 
Court to make the declaration 1192 
Fees as in other actions. 1193 


Person selling liquor to, liable 1194 
Married woman may bring 


ACUION: « 64 aces eens 1194 
Damage recovered shall be 
her own.................. 1194 


Damage recovered by minor 1194 
Petition of reformed drunkard I195 
May petition after two years I195 
Selling liquor to torbidden. .. 2291 
List of habitual, to be posted.. 2292 
DUEL, killing in, is murder..... .. 2154 
Second guilty of manslaughter 2156 
Accepting challenge, how pun- 
ished............. 2157 
Outside of state, how punished 2155 
DWELLING HOUSE, setting fire to 2187—90 
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EARNINGS, for sixty days, when ex- 
anae EE E E E 368, 641 

Wife’s exempt from husband’s 
debts..... fasesdeue genset 575 

EJECTMENT, actions of, (see real 
estate) 0... kc eee 826-51 
Mortgagees can not have...... 842 

Improvements may be set off 
against damages.......... 837 

ELECTION, laws concerning (see 
public policy)... en. 2269-83 

Criminal matters. 

Bribery at eté cass iecpssurans 1272 


Crimes concerning and voting 
ee ee eee ee ee ee 2269-83 

Selling liquor on election days 2284 
Officers, penalty for misconduct aa 
ELECTION day a holiday 
ELECTIONS, CONTESTING.. 
Annulled, when..... ........ 
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SECTIONS. 
ELECTIONS CONTESTING—Continued. 
Citation served on whom...... 1205 
Costs from unsuccessful party... 
Contestant hable when fails to 


Convict...........2 enana. 1210 
Allowed contestant when an- 
nulled............. enaa I2II 


Each party liable for his own 1212 


Electors may contest............ 1196 
No others can .......... aes I 200 
Causes for.......... nanana 1196 


Procedure in 
Form of statement immaterial 1203 


Of trial, how conducted...... 1204 
Witness compelled to attend.. 1206 
Must file written statements... I20I 
COntentS Of ..ncwscueiawr nee eens 1201 
Illegal votes.................. I199 
When shall set aside........ 1199 
List to be furnished......... 1202 
Judgment by court............ 1207 
May declare others elected.. 1208 
Malconduct of judyes......... _ 1197 
When sufhcient to annul.... I197 
Result must be changed..... 1198 

ELK, when unlawful to kill, 
penalty ........... 2437-39, 2443 
EMBEZZLEMENT—(see larceny). .2213-I5 
Of fees by officers.......... 2360-61 
From estates by executors... 1462-64 

EMINENT DOMAIN—(see condem- 

nation) 

By corporations............. 953-70 
By the state.,.............. 971-80 
By cities of the first class . 981-1032 

By other municipal corpora- 
tions............... ee 1033 
For logging roads........... 1034-57 
For county roads............ 1058-69 
EMPLOYEES health of female..... 2393 
To be paid in money.......... 2337 


ENGINES, management of traction 2405 
ENTRY, forcible and unlawful, (see 


forcible entry and de- 
20) 0) > aR 852-879 
Upon land to survey before 


condemnation .... 64 
Of judgments, mode of...... 489-95 


Notice of fixes time toappeal 725 
EQUITY, superior courts have juris- 

diction...... ee ee eee Ce) 

Of redemption, (see mortgages) 928 
EQUITABLE and legal detenses may 

be joined. . ............. 217 
ERRORS in pleading, harmless dis- 

regarded ................. 247 

Release of after judgment oe 297 


In lien notices not to invali- 
date 6655 ores seas oe 1233, 1266 
Assignment of, (see exceptions 
and bills of exceptions) ..445, 710 


ESCAPE, limitation of action for... 132 
From imprisonment, penalty for 2354 
Assisting prisoner to.......... 2351 
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Allowing prisoner to 
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SECTIONS. SECTIONS. 
ESSENTIALS only necessary in in- ESTATES OF DECEDENTS—Continued. 
dictment................. 1980 Oath and duty of appraisers... 1454 


ESTATES OF DECEASED PERSONS— Must show money possessed ... 1455 


Entire, to be administered..... 1539 
Not exceeding one thousand 
dollars, no administration. 1466 
In joint tenancy—survivorship 
abolished................ . 1696 
Descent of—(see descent). . 1693-1709 
Claims against. 


Notice to creditors............ 1472 
Publication of.............. 1472 
Must be filed................ 1473 
Letters revoked on failure to 

PING e o4.4 2nd oe eee Ge ee 1490 
Second notice on appoint- 
ment of new executor..... 1492 

Verification of................ 1475 

Allowance of to be endorsed.. . 1476 
Part allowance—costs....... 1484 

Allowed claim to be filed...... 1477 

Judge’s claim, how presented.. 1478 

Limitation of claims........ 1474-82 
Barred in one year.......... 1474 
Action on rejected within 

three months............. 1479 


Claim not allowed if barred.. 1480 
Must be presented before ac- 


TOU cee see E EEEE 1481 
Time of vacancy not included 
in limitation.............. 1482 


Death of testator during action 1483 
Judgment on, against executor. 1485 


Against testator............. 1486 
Reference of claim............ 1487 
Referees to hear and deter- 
mine Cas€...............2 1488 
Executors claim to be presented 
to JUGRGs <. ostd0u gu chauete 1489 
Presentation of after revocation 
of letters............... . I49I 
Return of claim after revocation 
of letters.... ............ I49I 
Not to be purchased by execu- 
LONG cnn cere eee ae ae 1553 
Order for payment............ 1577 
Order of payment of debts..... 1573 


Contingent disputed and undue 1578 
Family allowance out of.. ..1467-1471 
Family to have possession of 
homestead........... . 1467 
Homestead not liable for debts. 1467 
Property exempt set aside for 


family... 0. 1... eee. 1468 
Allowance to family has prefer- 
Once, ERCEDl ere ccneea geass 1469 
Distribution of property so set 
AAU. seta o sees 2 mae. eee 1470 
When no widow or children en- 
tire estate assets ..... sere ed 7 
Inventory Of oo occ ccc. 1451-1466 
Executor to have possession of 
all property............... I451 
When inventory to be made... 1452 
Appointment of appraisers.... 1453 
Compensation of appraisers . 1453 
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Executor not released from lia- 


bility to estate............ 1456 
Discharge of debt in will, when 

VOI 24 cenei owen E 1457 
Appraisers to sign inventory... 1458 
Executor to verify same....... 1458 


Liability for failure to return.. 1459 
Additional, when to be made.. 1460 
Disposition of personal estate. 1461 
Penalty forembezzling property 1462 
Party charged with embezzle- 


ment cited................ 1463 
Costs allowed out of estate, if 

innocent....... .......... 1463 
On refusal to appear may be 

imprisoned ............... 1464 
Same on refusal to answer cita- 

tion cs hv be dec bw bees 1465 
Proceedings where estate is 

limited ................... 1466 


If less than one thousand dol- 
lars, whole goes to widow 
and ‘children aa are wr wees Gh 1466 


Partition and distribution of... 


eee ee E ee eee 1584-1614 
Petition for payment of lega- 

cies, “DONG v2 ipo cme datn ee 1584 
Notice, as in settlement of ac- 

COUNE. 224 se5sbeersseauen 1585 
Who may appear and resist. 1586 
On hearing court may order 


payment caris sr r secede 1587 
Advancements to be specified .. 1607 
Payment of part or whole..... 1588 
Payment of money on auditor’s 

warrant...... Sh eawsaeoncs 1612 
Decree of discharge on settle- 

ment of estate............ 1613 
Letters, when issued on dis- 

covery of other estate... . 1614 


Partition of real estate. 


If partition necessary, may be 


ordered......... .....0.. 1589 
Applicant to pay costs ....... 1590 
Executor to petition for order 

LO Pay hoe eee eee cord I59I 
Settlement of account and dis- 

tribution................. 1592 
Court to name person and por- 

tion to be received........ 1593 
Who to petition for decree— 

NOUCE: 6 oud 5-4 e502 cee 1594 


Partition made, how and when 1595 
What property divided sepa- 


rately ns eruera nia aea i 1596 
Partition may be ordered after 
notice.................... 1597 


Assignee of shares may take... 1598 
Shares to be separate unless by 


CONSENE. .. 1. we ee eee eee I599 
Whole estate given to one party, 
WIEN soere seanser ee 1600 


Owelty when shares unequal. . 1601 
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When estate cannot be divided 
Estate in common to be parti- 
tloned.................... 
Guardians, etc., to be appointed 
before partition........... 
Report of commiussioners—To 
be recorded..... n ecb aire 
When commissioners unneces- 
sary 
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Non-residents, 


Court to appoint agent for .... 
Agent to give bonds, compen- 

SAUION: s des diirei 244.408 
If agent fail to sell in one year 
Liability of agent on bond . 
Sales of, bvexecutorsand admin- 


ESTATES OF DECEDENTS—Conlinued. 


1602 
1603 
1604 
1605 
1606 
1608 


1609 


1610 
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1SIratorS.. ooa. 1493-1538 


Invalid unless ordered by court 
Application for order.......... 
Perishable property sold when 
Sales for allowance to family.. 
Sales to pay debts and expenses 
Order of sale, when granted... 
What order of sale to contain 
Personal property to be sold how 
Notices of same ,....... ..... 
When court to order private 
SAC itu en E ae 
Sale of real property.......... 
Necessity of sale must appear 
by petition.. ....... 
Who to be served with order, 
CXCODL, cpccce acu euseee eae 
Hearing of application for order 
Guardian to be served when... 
Examination of executors and 
witnesses) ............... 
Part of whole of estate may be 
SOLUS cic nesti ova betwee 
When order of sale granted.. 
Conditions of sale to be speci- 
50 PETEERE TE ee ar errr 
Who may apply for order..... $ 
Clerk to deliver order'to execu- 
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Notice of sale, how made..... 
Three week's publication.. 
Sale to be at auction and where 
Notice of postponement, how 
0102 (6 | ee ee 
Sale on credit and security.... 
Executor to make returns 
when... l... aaa 
Objection to confirmation... 
How and by whom objection 
D E E EE E E 
Confirmation of sale and -order 
UO CONVEY icc meta tcc eae titer 
Conveyances by executor..... ; 
Proof of notice before confir- 
mation... a uid sad oe 
Sale ordered to pay debts and 
legacies............. 
Payment of debts according to 
Will EE tases te 
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1494 
1495 
1495 
1496 
1497 
1497 
1498 
1498 


1499 


1500 
I501 


1502 
1503 
1504 
15095 
1506 
e 1507 
1508 
1509 
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1513 
1514 


I515 
1516 


1516 


1517 
1518 
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1520 
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SECTIONS. 
ESTATES OF DECEDENTS— Continued. 
When will directs sale, order 


unnecessary .............. 1522 
When other property may be 
SOM bases eu. « 2k aaa 1523 
Bequeathed property liable for 
Ge DS: 663 sachsen nr nE a 1524 
Devisees and legatees to con- 
4 9161 0 dr 1525 
Contingent interest in land sal- 
UO K E SEE E E 1526 
Sale made subject to condi- 
CONS a4 ooo teen 2 ces ee o. 1527 
Bond of purchaser.......... 1527 
Condition of bond.......... 1528 
Assignment of executor.. 1529 
Redemption of mortgaged 
DIODE scwewe sapera San 1530 
Other property sold to redeem. 1531 
When mortgaged property sold 1532 
Interest conveyed, etc....... 1532 
Executors and sureties liable 
for neglect 454s eae etawes 1533 
For fraudulent sale.......... 1534 
When, may sell without order 1535 
Must make return........... 1535 
No title unless confirmed by 
COUT ossa 42 bees heehee eee 1535 
Direction in will to be followed 1535 
Sales not void for irregularities | 
WGN 25 sae $4024 DGG dete he 1536 
Conveyance not void if court 
directS............ 1537 
This applies to past and future. 1538 
Private sales of estates (see 
SAl€S) oi). cca deewsnte ewes 1683-91 
ESTATES OF INFANTS—(see guar- 
dians)..... .........00- 1627-52 
ESTATES OF IDIOTS AND INSANE— 
(see guardians) ......... 1653-72 


ESTATES OF NON-RESIDENT LUNA- 
TICS—(see non-residents) 1673-82 


ESTRAYS, penalty for taking up.... 2208 
EVIDENCE— 
In justices courts (see justice 
courts) ....... ....... 18353-1896 
Competency of witnesses (see 
witnesses) ......... . . . 762-766 


Witnesses and compelling at- 
tendance (see witnesses ).767-776 
Depositions (see depositions) . 783-96 


Exceptions to (see excep- 
tionS) ... 0 ..... 0. cee eee 442-452 

Oaths and affirmations (see 
OAINS ican sedanen 812-17 

Restoration of lost records (see 
records)... 0.0.0... ce eee 818-825 
Examination of parties....... 777-782 

Party to action examined as 
Witness.......... .. ee eee 777 

Interrogatories for testimony of 
adverse party............. 778 

Answers to interrogatories must 
be filed.............. 779 
Adverse party examined not- n 
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withstanding questions.. 
ool 
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EVIDENCE—Continued. 


Party’s testimony not conclu- 


Recognizance of witnesses to 
02 


SIVG ss-ocuiterncwdwrek a. ete bes 781 
On refusal to testify, pleading 
stricken out............... 782 
Judgment may be taken for re- 
fusal .......00.........45. 782 
Documentary evidence........ 797-806 
Records of court evidence, 
when authenticated...... 797 
Certified copy of public records 798 
Certificate of land officers, etc. 799 
Prima facie evidence of title. 799 
Impression sufhcient for seal of 
OMCET sce teebsee posses Soo 
Foreign statutes presumptive 
CEVIGENCE.... occ s secs eas 801 
Certified copy of recorded in- 
struments......... 0 ....... 802 
Copy of articles proof of cor- 
POTANION 4 otc caiwes nee weeas 803 
City ordinances, how proved... 804 
Inspection may be ordered by 
COU 62555556 eao uns 805 
Evidence rejected if refused. 805 
If inspection and copy given 
proof of unnecessary...... 806 
Proceedings to perpetuate testi- 
MONY seco ii ess ae tease Wao 807-811 
Sworn statement required for 
examination .............. 807 
Twenty days’ notice of hearing 808 
Publication of notice........ 808 
Court may direct commission 
to CC | rr nnee 809 
Deposition must be upon writ- 
ten interrogatories .... 810 
Deposition to be filed when re- 
181) 9 3 6 eee ee ee ee are 810 
When deposition used—objec- 
HONS: aonne. 810 
EXAMINATION OF ACCUSED PER- 
SONS. Sears . 1844-1862 
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EXECUTORS AND ADMINISTRA- 
TORS—(see administrators 
and estates). 
Actions by and against. 
Action against, within one year 133 
May sue in their own name.. 154 
Set-offs by, against creditors... 673 
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recovery of property...... 1545 Court may order money applied 
When not bound to sue as on ...... 624 
above... aiae. Lone Sees 1546 In forcible entry and detainer. 869 
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fusal to answer. ...... .... 1425 Ta iC Sac ere 586-590 
When special administrator Claimant may have immediate 
may be appointed......... 1426 possession... ............- 586 
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- Deposition read on hearing.... 1626 If possession retained by gar- 
EXECUTION, NISNCEs ssc anann 593 


Defendant’s bond for possession 594 


Ov.) 


INDEX EXE 
SECTIONS. SECTIONS. 
EXECUTION—Continued. EXECUTION—Continued. 
Sheriff not released......... 594 examined.. ............-. 620 
Sales under execution......... 591—616 Parties examined to be under 
Notice of sale...... ......... 595 OB a o PE E E 62I 
For personal property....... 595 Referee must take oath unless 
To be posted................ 595 waived ............22.0005 622 
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In drawing jury.............. 2265 
Obtaining letters patent by.... 1088 
Fraudulent personation... 2210 
Limitation of action for....... 130 
FREIGHT, lien for charges (see 
Liens) oe ceed Habe wes ou 1273 
Excessive charges forbidden... 2339 


stealing... .............. 2231 
FRUIT TREES and shrubs, malicious 

Injury tO........ ee eee 2234 
FUGITIVES from justice.. TROI 2142-47 


Governor’s duties in cases of. 2142-43 


May appoint agents to demand 


Prosecuting attorney shall 
Investigate.......... 0.0... 
Agents audited and paid by 
SALG See deen tee hemdee se 
When extradition papers pre- 
SENLEO E E 66 seed 
Warrants of arrest, procedure. . 
Examination o persons 
charged ......a.e onanan. 


Commitment or recognizance.. 
Discharge unless demand made 


2142 
2142 
2142 


2143 
2144 


2145 
2145 


by proper person.. 2146 
Complainant answerable for 
costsin advance........... 2147 
FUNERAL EXPENSES, allowed with- 
out order................. 1576 
G 
GAMBLING, punishment for, etc. 
(see public policy).. . 2297-2306 
All games for gain are, penal- 
NGS 355 nbs ednneettheeteos 2297 
Gaming or horserasing with 
Indiams................0268 2298 
Game for pastime 1s not....... 2299 


Action to recover money lost at 
Note given for gambling debt 
(0) ne E ee eae ee 
Letting premises for, forbidden 
Landlord to have immediate 
OSSESSION.............04. 
Landlord guilty who permits on 
his premises............. 
Duty of ofhcers to prosecute.. 
Refusal of officer to obey...... 
Apparatus taken on search 
warrant 
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GAME LAWS. 
Decr, elk and moose. 

Deer hunting with dogs pro- 

hibited......0...c0e0ccen: 


e a a o @© © 


2300 


695 


2302 
2303 
2303 


. 2305 


2305 
2139 


2436 


INDEX 


SECTIONS. 
GAME Laws— Continued. 
Hunting deer, etc. for hides or 
Joron p o C EE E 2437 
Deer, elk, etc., when to be sold 2438 
Penalty for violating preceding 


sectionS... 2.0... 2c ee eee 2439 
Game warden, Term of office, 
duties 24. cries bance edo 2440 


Fines, disposal of........... 
Fire, hunting prohibited, fines 2442 
Hunting elk, deer, etc., pro- 
hibited, when........... 2443 
Hunting elk and moose with 
dogs, when forbidden..... 2444 
Possession, a misdemeanor.... 2460 
Ducks and water-fowt. 
Killing water-fowl forbidden, 
when oa654505 6isue~ bee . 2445 
Night-shooting prohibited..... 2461 
Sink-boxes, etc., a misdemeanor 2462 
Shore blinds and over decoys 


allowed ............0..00. 2462 
Grouse, pheasants, etc. 
When not to be killed......... 2446 
— and quail not to be 
BO DEG shai cand an onos 2448 
Killing quail and bob-white for- 
bidden, when. ........... 2447 
Robbing game birds’ nests for- 
bidden ................... 2449 
Feathered game may be killed 
when............-. ccc cee 2450 
Kinds of game specified....... 2451 
Unlawful tosell or possess game, 
when a eee 2452 
Unlawful to export game...... 2453 
Unlawful to kill quail for five 
=|. 6G. a eae eee eae ee re 2454 
Unlawful to kill _—— for 
five YEATS .teuseunedaaews 2454 
Disposition of fines........... 2455 
Violation of this act a misde- 
MENO. och s0-hesree een ... 2456 
Sea-gulls. 
Unlawful to kill............... 2457 
Violation a misdemeanor...... 2458 
Justices of the peace to have 
jurisdiction .... .......... 2459 
GAME WARDEN office of, etc...... 2440 
G. A. R. wearing badge without 
PION 6545 noe eee 2432 
GARNISHMENTS................ 346-371 
Grounds for issuing writ....... 346 
Bond where required, requisites 
OF geo oe ee en Bren ei ee 347 


Affidavit necessary, contents of 348 
Writ when returnable in twenty 


OY Sigs ax bared lees sores 349 
Writ when returnable in thirty 
GAY Se cian beaterase heen 349 
Corporation must answer 
whether defendant is share- 
holder ..............0ee eee 350 
Form of writ................. 351 


Attested, etc., like attachment. 352 
Served like summons......... 


GRA 


À: SECTIONS. 
GARNISHMENTS— Continued. 


Garnishee not to pay defendant 354 
Answer to be under oath...... 355 
To be served and filed....... 355 
Denying liability, judgment 
UPOD ecrire reda aeeai 356 
Controverted by affidavit. . 365 
Defendant may controvert.. 366 
If controverted issue joined. . 367 
Judgment on answer denying 
NADY 6c airs eee edtees 356 
On answer admitting liability 358 
By default on failure to an- 
SWOT bau. oe, danin 357 
Discharges defendant’s claim 
against garnishee......... 370 
Order to pay when debt ma- 
CULCS 24 cette ses Geo ak oe 358 
Execution, money received ap- 
plied on.................. 359 
Personal property when held 
or sold... Ge Abe econ see 360 
Sale of stock of corporation.... 362 
conducted as sales of personal 
DIODCI Ys 004 cageenescce dnc 363 
Effectual to pass title... .... 364 


Failure of garnishee to deliver 
iscontempt............... 361 


Wages for sixty daysexempt.. 368 
Costy, plaintiff to pay when 
garnishment discharged... 369 
In other cases to abide issue. 369 
Attorney’s fee to garnishee, 
WHOM 6 6 oe oraterien Hod e eds 369 
Justice courts not to have juris- 
diction 5 444 sabe eseee owns 370 
Sheriff may be garnished.. 327 
Judgment debtors may be gar- 
nished..... assen adeoee: 327 
Money in court, how attached. 328 
Sheriff to make inventory..... 329 
Garnishee, may be examined.. 329 
Judgment against garnishee... 330 


Property and debts due from .. 592 
Remaining in possession of.. 593 
Garnishee on negotiable paper. 
GARNISHMENT in justice courts— 
(see justice court proced- 


EC) TE E 1759-74 
GENDER, words importing how 


construed..... ........... 706 
GLANDERS, penalty ‘for importing 
horses with. .............. 2401 


GOVERNOR—may direct 

where to sit............... 16 

May pardon or commute. .2092, 2148 
May demand fugitives from 

Other states...... .... ... 2142 

Duty of on extradition papers. 2143 
GRAND JURY, proceedings before. 


ee ee ee eee ee 1941-57 
Definition of...............06. 7I 
Drawing of ................0. 80 
Twelve necessary to find in- 

dictment.................. 1958 


May order costs paid by com- 
209 
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SECTIONS. 
GRAND JuRY—Continued. 
PIAINANE.2cccseniced cea we 2099 
Challenge to panel, when al- 
lowed aana £34 o%nadns I94! 
Challenge to individual jurors. 1942 
When panel discharged....... 1943 


Sheriff may summon others 1943 
When juror discharged panel 


Miled a. fact tave derek enak 1944 
Oat O cideacusceced, ereen us 1945 
Foreman appointed by court... 1946 

His powers........... ..... 1946 
Court to instruct, in legal ques- 

CONS 53h ate nonoo. 1947 
Prosecuting attorney shall at- 

tend och ota ohaews ROEP 1948 
Duties of..................... 1949 
Must disclose knowledge to his 

fellOWS....o.. sb cwewws sss 1950 


Complainant shall not act as. I95I 
When indictment ignored, duty 


Ol casiohaw mies BEER 1952 
Special duty to prisoners and 
OMCETS + 4646 ss5d455240 86 1953 


Not bound to hear defendant.. 1954 
Shall not disclose facts until 


after arrest............... 1955 
Shalt not disclose votes or 
opinions.................. 1956 
May be resummoned after dis- 
M1584) 6c dsestaas aa cam dense 1957 
How number completed ...... 1957 
GRAND LARCENY, definition of.... 2201 
GRAVE ROBBERY, penalty for... . 241! 
GRAVEYARDS, penalty for injuring. 2412 
GROUSE, when may be killed...... 2446 
Not to be trapped......... .... 2448 
GUARDIANS—Generally. 
Ad litem when infant a party.. I6I 


Ancillary, when appointed.... 1675 
Costs against, if plaintiff infant 516 


In partition cases ............. QI5 
May consent to partition .... 926 
Must not buy at sale ....... 915 
Infant's share paid to....... 925 


Insane person’s share paid to 925 
May sue without joining ward. 154 


Action for injury to ward..... 1 58-59 
Confession of judgment by.... 469 

In justice courts...... ..... 1723-24 
GUARDIANS OF INFANTS...... 1627-1652 
Court may appoint whien...... 1627 
When minor may appoint..... 1628 
Who disqualified ........... 1628 

Court must approve .......... 1629 


May appoint if minor neglect 1629 
Removal when good cause 


SNOW grensida Aad gidi 1630 
Father or mother may be if 

competent...........0.... 1631 
To have full custody if no 

Parenti ose teins cakes ten 1632 


Authority ceases when minor 
becomes of aye or marries. 1633 

Mav prosecute for ward ....... 1634 

Bond, condition of............ 1635 


SECTIONS. 


When personal estate insufh- 


GUARDIANS OF INFANTS—Conlinued. 


Must account to court......... 1636 
Duties of ........ 0 ......... 1637 
Change of, how made..... ... 1638 
When removed must deliver all 
property to successor...... 1629 
Penalty for disobedience. 1639 
Bonds of—law of executor’s to 
LON I E e 564 200505654005502% 1640 
Testamentary, same as ap- 
POMC Diets cn aneen teens 1641 
Appointment of, ad litem not 
affected....... ........... 1642 
Sale of estate by order of court 1643 
Court may authorize .... 1645 
Conducted asexecutor’s sales 1646 
Sales to be confirmed....... 1648 
Petition for sale to be Teen: 1614 
Shall report sale........... .. 1647 
May consent to partition...... 1649 
Compensation of.............. 1650 
Proceedings in case of non-res- 
LOOTING. oss aiewde eb aed 1651 
Sureties on bonds how dis- 
charged ...... onee annuau. 1652 
GUARDIANS OF IDIOTS AND IN- 
SANH oa “a aac aredsanees 1653-72 
For persons of unsound mind.. 1653 
Persons falsely alleging insanity 1655 
To take charge of estate...... 1654 
Must give bonds.... ......... 1656 
Notice of appointment pub- 
sheds ve sine 69455 a a sake 1657 
Has charge of ward's estate... 1655 
To file inventory.............. 1659 
Inventory to be attested by two 
witnesses ....... Lassan. 1660 
To prosecute and defend for 
Ward eere mosk aoeeauo eee 1661 
To collect and pay debts ..... 1662 
Court to provide for person, 
property etc........ ..... 1663 


cient real may be mortgaged 1664 


Terms of mortgage or sale..... 1665 
Written instrument by, valid. 1666 
Proceedings set aside when 
court disproves.... ...... 1667 
To account when required. . 1668 
Process to be served on guardian 1669 
Proceedings if ward recover 
reason. ... 2... eee .... 1670 
If ward die.... ............ 1671 
Mav be removed for neglect... 1672 
GUIDE BOARDS, penalty forinjuring 2410 
GUILTY, Defendant may plead.... 2021 
Plea of may be withdrawn.... 2022 
May plead in justice courts.... 1825 
Verdict of ................... 1524 
HABEAS CORPUS.............2.. 1115-37 
Jurisdiction—Supreme court... I 
Superior courts ............8. IO 
May issue on holidays......... 10 
May be heard on Sunday SEEE 63 
Writs may be served on Sunday 1135 
Every person entitled to....... IIIS 


INDEX 


SECTIONS. 

HABEAS CoRPUS— Continued. 
Application for writ........... 1116 
Made by petition............ 1116 


Judge of supreme and supe- 


rior court may grant...... 1117 
Directed to officer, holding per- 
SOM soa E E 1118 
Delivered to sheriff without 
QClAV caccumnieecaes aeebe IIIQ 
Service of writ by sheriff...... 1120 
When person not found..... 112! 
To be served immediately.. 
ee ere ee eee 1120, 1136 
May be served on Sunday... 1135 


Return of writ, signed and 
VETINE CL 64.¢4.400 c40 cas tipi 1123 


Immediate return required.. 1122 
Contents of return.......... 1123 
Person must be produced.... 1123 
Pleadings on return......... 1124 
Summary proceedings......... 1125 


Bail given in place of discharge 1127 
When danger of removal of 


PETSON . 0... cee ee eee IIZI 
Mav issue to give bail......... 1128 
Officer incurs no hability by 

obeying. ......... .00 eee 1130 
For unwarranted restraint..... 1132 

Arrest of party causing re- 

Strale eeren traun ia 1133 
Temporary orders pending 

NCATING 2444544405 $4 irr n 1134 
Parents and guardians entitled 

(Opes 2s eae eee ss 1137 


Witnesses compelled to attend 1129 
When legality of commitment 


not questioned.... ....... 1126 
HABITUAL DRUNKARD—(see Drun- 

kardS)erisis curse ds. ira 1189-95 
HALF BLOOD, to inherit same as 

whole 225 S6ceaucs. crets 1699 
HANGING to be death penalty..... 2088 


HARBORS, penalty for obstructing. 2407 


HEAD OF FAMILY, exemptions for. 576 
HEALTH, PUBLIC — offenses con- 
Cerning........ oaran. 2392—2402 
Physicians’ duty to report dis- 
e E e ose E 2392 
Protecting health of female em- 
DIOVEC Sa see tes See 2393 
Penalty for violation........ 2394 
Dairy products, sale of unwhole- 
50) 1) | a ae ee eee eee 2395 
Adulterated must be labeled. 2396 
Dining rooms, etc........... 2396 
Penalty for violation........ 2397 
Selling diseased provisions ... 2398 
Fish packages must be labeled. 2399 
Violation, how punished.... 2400 
Horses, diseased ............. 2401 
Importing or selling of...... 2401 
Cattle, diseased............... 2402 
Penalty for introducing ..... 2402 


HEARING, preliminary of accused 
(see examination)......... 1844 
Notice of, of motions and de- 
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SECTIONS. 
HEARING— Continued. 

MUFETS esre oad ance 390 
HEIRS—who are (see descent) er 1693 
Entitled to sureties’ protec- 

Co o PP by boas aoe IIO7-I4 
HIGHWAY, penalty for injuring.... 2407 
HOLIDAYS, what are.............. 61, 62 

When courts may sit on....... 63 
Writs that may issue on....... 10 
Excluded in computing time.. 654 
Appointmient for, held next 


AY ci St dk oe en 64 
HoMIcIDE—(see murder).......... 
HOMESTEAD—exemption (see ex- 

emptions) ............... 576-70 


To be set apart from estate. 1467 
HORSES, diseased, penalty for im- 
porting eae aie eee aes Ce 2401 
Stealing, penalty for.......... 2207 
Altering brand on............. 2217 
HORSE RACING on highway forbid- 
den «122¢64a bbs obs dee ees 2248 
With Indians forbidden....... 2298 
HORSE WHIPPING, penalty for.... 2197 
HOUSEHOLDER, exemption of (see 
exemption)............... 576 


HOUSES OF ILL FAME, penalty for 
keeping, etc. , (see morality) 
ee eee eee S 2379-82 

HUNTERS, when deemed trespassers 2229 

HUSBAND AND WIFE (see exemp- 

5 (6) «ee ee rn 576 
When must be joined in actions 155 


When they may join.......... 156 
Wite’s property exenipt from 
husband's debts........... 575 
Neither accessory after fact.... 1926 
Communication between not to 
be given in evidence ........ 766 
I 


IproTs estates of (see guardians) 1653-72 
Intercourse with is rape....... 2169 
ILL FAME, houses of (see morality) 


ILLEGITEMATKE CHILDREN 
bastardy)............... 1181-88 
Inheritance by................ 
Inheritance from.. ere 
ILLNESS of juror, proceedings in . 
case of.......... ... 415 
IMPANELLING JURY, manner of.. 394 
IMPRISONMENT (see arrest and bail) 
Debtor liable to, on execution 566 
On supplemental proceedings 617 


In contempt, maximum time.. 1216 
Until act performed........ 1225 

To satisfy fines and costs 
eR ee ee 1829, 2083, 2077 
Sentence to.. ................ 2085 
Previous to trial.......... 1849, 2014 

IMPROPER PLEADING may be 
stricken .................. 245 

IMPROVEMENTS may be set off 
against damages ... 837 


Malicious 1 ny to, of settlers 2235 
61 


INC INDEX 


SECTIONS. 


INCEST, false charge of actionable 690 INDICTMENTS, ETC.—Continued. 


Crime of, definition and penalty 2319 


INCIDENTAL POWERS of courts (see 
courts) 4 :osice wince ee ows wits 51-59 
INDECENCY, public,punishment for, 
(see morality)............. 2378 
INDEMNITY BOonpD, sheriff may 
require ........ssessres. oo 698 


INDEX to judgments, clerk to keep 536 
INDIANS, Inducing to vote a mis- 


SECTIONS. 

Language of statute........... 1979 

Sufficient if understood....... 1980 

Not affected by defects........ 1981 
Presumptions, etc., need not be 

Stated uere oenn earn © 1982 
Pleading judgment, etc., ‘how 

Stated. iw sce Setaweeacw cams 1983 


Private statute, how pleaded.. 1984 
Libel, facts to be established at 


demeanor..............208 2281 trial...............00e eee. 1985 
Selling liquor to, a misde- Misdescription of destroyed in- 
MEANT. .ccue tcc Mente reri 2290 SLFUMICHE ...:..iswets a. eese... 1986 
Playing cards with, a misde- Perjury, how set forth 1 in...... 1987 
meanor ........ eee eee eee 2298 When several are charged..... 1988 
Selling poison to, a misdemeanor 2309 One may be convicted or ac- 
Horse racing with, a misde- quitted................0.. 1988 
MICANOF 64 is i Seen ty ow ees 2298 Stolen monev, etc., need not 
INDICTMENT, Form of............ I97I be described.............. 1989 
For capital crime, service of... 2003 Obscene literature, when char- 
Copy to be given defendant.. 2004 ges sufħcient.............. 1990 
sir grand jury, information, Ownership of property........ I99I 
Scand bet ouies we Gua uae ee _ No variance unless.......... I991 
Finding ae presenting ies . 1958-68 INDORSEMENT on judgment roll. 495 
Jurors, twelve necessary to find 1958 Amount of bail on warrant. 1993 
Indorsement................ 1958 On indictments........ 1958 
Name of witness in........... 1959 INFANTS,(see Children and Minors) 


Defendant may demond copy. 1959 
When, found by private prose- 


Estates of, (see Guardians). . 1627—52 
To sue by guardian ad litem. 161 , 1724 


CNLOh SEEE ET EE E EE 1960 Accounting with estates....... 1569 
POM): Of ..<.2.6245.64% 64 nceuween I In partition.................. 915-26 
Costs when failure to convict 1960 INFANTICIDE, defined and pun- 

Becomes public record......... 1961 WSO. 26 45 eon pce 2172 
Inspection of ............... 1961 INFORMATION, requisites of... ... . 1966 
Secrecy as to—disclosure...... 1962 When prosecution by.......... 1940 
Punishment for............. 1962 Prosecuting attorney to make.. 1968 
When found ‘‘ Not a true bill.” 1963 Must be verified .............. 1967 
Destruction of.............. 1963 Law of indictments to apply to.1966n 
Not a true bill................ 1964 Defendant may be committed 
Effect of finding............ 1964 to answer................. 1849 
Presentment, what is.......... 1965 Against usurpers of office, etc. 1075 
Information, how filed........ 1966 INJUNCTIONS and restraining or- 
Verified by oath of.......... 1967 GTS EROE nds. E E AT meS 
Duty of prosecuting attorney.. 1968 Actions affecting real estate . 306 
INDICTMENTS AND INFORMATIONS. Rents and waste............ 306 
No person held without ..... 1939 Affidavits read on hearing..... 292 
Thirty days limit for finding... 2122 Against malicious building.... 289 
Intent to defraud sufficient al- Appearance, bond for......... (303 
legation In.............. . 2223 Attachment may issue......... 301 
Reguisites OF isis aioe act Grate hires tes 1969-91 Arrest upon................. 302 
Indictment and information de- Bond required before order.... 294 

MICO ss cae ges Ga Geer 1969 Original to continue unless.. 295 
Contents Of 64 44sec aveuses 1970 By whom granted.... ........ 287 
HOM Ol E E ae. ce 197I Copy of order served ......... 296 
To be direct and certain. .... 1972 Causes for which granted...... 288 

True name used when known.. 1973 Damages upon dissolutian..... 305 
But one crime charyed........ 1974 Not to exceed ten per cent... 305 
One form used................ 1974 Disobedience a contemnt...... 301 
Need not state time crime com- Emergency cases—without no- 

WICC bocce 6 tee, Sk 1975 UCC E cat aeee 291 

Erroneous allegations immate- Judge same pow er as court . 308 
rial, WON caso-on440e eee aes 1976 Knowledge of, sufficient to bind 298 
Animals described by common May issue any time before judy- 
0720 6 0 | ee ee Goadri 1977 NIG 5 65.5.0 oe dees 290 
Words construed in common Money collected on injoined 
FAN PUA LCs is.s wae dcieaad-nea 1978 judgment paid............ 300 


INDEX 


SECTIONS. 

INJUNCTIONS—Continued. 
Motion to vacate or modify.... 
To reinstate after dissolution. 307 


Notice of application for...... 291 
Order need not be served if ... 299 
Release of errors after judg- 
MIG cia eee eae es 297 
Terms may be im posed cm aes 293 
Mav issue on holidays......... IO, 63 
To prevent waste ....... ae, tee 945 


During redemption periood.. 613 
To prevent transfer after judg- 


MENU Gs. seesaeanweses 628-29 
Divorce cases, when may issue, 1166 
Against waste................. 945 
Against nuisances............. 947 
Pending appeals.............. 730 
Taxes, against collecting...... 849 


INJURY to property (see Property.) 


Limitation of action for....... 130 
To live stock by railroads...... 697 
Causing death............. 157, 1099 


Threatened, to property, arrest 1832 
Threatened to persons, arrest 


lOr scree es eSEE 1832 
INSANE PERSONS, estates of (see 
Guardians)............ 1653-72 
INSANITY, persons acquitted for, 
how held................. 2059 
INSPECTION of copy of instrument 
as evidence....... ....... 805-6 
INSTRUCTIONS to jury, civil cases 
eee ee er ree 409-10, 420 
Exceptions (Oto EER 449 
In criminal cases.............. 2046 
INSTRUMENTS written, how pleaded 227 
Copy of may be demanded... . 227 
INSURANCE, burning buildings for 
o 6 (ae E ET 2189 
INTENTION, notice of, to move for 
new trial............ 458 
Sufficient allegation in indict- 
MENG s68 seuss e see riparim 2223 
INTESTATE—(see Estates.) 
Descent of property of... . 1693, 1708 


INTEREST in action affects testi- 


monyon judgments . 545 
INTERROGATORIES for testimony, 
(see Depositions).......... 733 
On pleadings...............006 778 
INTERPLEADER, parties to, etc. ...172-73 
INTERMEDIATE orders reviewed on 
appeal.......... CTET 743 
INTERVENTION, proceedings in.... 176 
INTOXICATION, prevents witness 
testifying................. 765 
INTOXICATING LIQUORS—(see pub- 
lic policy)......... .... 2284-92 
INVENTORY—(see estate of de- 
ceased)........ aneneen. 1451-66 
How controverted............. 1103 
To be taken of property at- 
tached.............0. 0.000. 329 
IRREGULARITIES, Judgments set 
aside for..... .........00. 550 
Bonds not to fail for.......... 692 


JUD 
SECTIONS. 
IRREGULARITIES—Continued. 
Sales by executors not void 
TOP OE PEE ESE 1356-58 
ISSUES IN ACTIONS.............. 380-823 
Two kinds—when arise........ 380 
Of law.................08 0 381 
OTe E E 382 
Of law and fact............... 383 
How brought to trial.......... 390 
Trials of—(see trials)........ 384-393 
Of issue of law by court..... 385 
Of issues of fact by jury..... 386 
Of issues of fact by court. 387 
How brought to trial........ 390 
May bereferred by consent.. 436 
ISSUE OF PERSON, definition of— 
(see descent) eee ee 1706 
ITEMIZED BILL,—bill of particulars 227 
Officers must furnish.......... 533 
J 
JAIL, liberties allowed debtors im- 
prisoned.................. 566 
Aiding persons to escape from. 2351 
Breaking jail, how punished... 2354 
Grand jury to inquire concern- 
TN. ecrini See eee 1953 
JAILER, suffering prisoners to es- 
CODE vce ciwcaca seed 2352-53 
Inhumanity to prisoners. ..... 2358 
JOINDER OF ACTIONS, cause for de- 
MUEP  44¢ e534 au cete tours 2II 
What may be joined in com- 
DIG i o E 236 
JOINT DEBTORS — proceedings 
agaimst................. 496-501 
May be summoned after judg- 
WIC boss. cee oo th-b waraenaewé 496 
Summons, contents of......... 497 
Affidavit to accompany sum- 
MONS 3.0.52 be etawerheaus 498 
Defendant to answer as in other 
cases..... Sore Ka Gel acer 499 
Pleadings in such cases........ 500 
DAL cancwamerenees. . baie SOL 
Verdict not to exceed amount 
uncollected................ SOI 
Contribution between after 
judgment. ................ 605 
JOINT PROPERTY, how levied on. 681 
JOINT TENANCIES, survivorship in 
abolished....... ......... 1696 
JOURNAL of clerk—judgments to be 
entered in ................ 493 
JUDGE—may punish forcontempt.. 57 
Powers of at chambers, gener- 
BV see peace bl ene as 55 
In replevin ................. 308 
In attachments.............. 344 
In probate matters...... 1318, 1420 
Powers of, generally .......... 56,58 
Pro tempore, appointment of.. 24 
When may act as attorneys.... 54 
Disqualified to act............. 182 
Superior may sit in any os 15 
To settle statements of fact.. 713 


563 


JUD INDEX 


SECTIONS. SECTIONS. 
JUDGE—Continued. JUDGMENTS—Continued. 
To fix bail pending appeal.. 753 Judgment of dismissal........ 465 
Successor to, may hear supple- Does not bar another action... 465 
mental proceedings ee 638 Judgment by default. 
Must decide within ninety days 23 On failure toanswer........... 466 
Want of, no bar to proceedings 66 In what cases granted........ . 466 
JuDGMENTs— Against executors, not evidence 
In general. of (ASSCtS cs ca usicnwcens. oes 1102 
Against whom een 461 For plaintiff in excess of de- 
Against several defendants. . 462 fendant’s counterclaim. 466 

May be against one.... .... 462 When court to take proofs... . 466 
Assignment of................ Damages to be assessed by jury 466 
By and against assignees...... References for accounts....... 466 
Definition of........... enese. 460 After appearance notice must 
Defenses to, without personal be given.... ............. 466 

Service sche dn ciie ede ewes 680 If service by publication, plain- 

In real estate actions........ 844 tiff must be sworn ....... 466 
Deficiency judgments.......... 940 Default may be set aside...... 467 
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Insolvency, wages preferred, Redemption from execution or 
TMG CCCs to ds E 1279 mortgage sale... ......... 605 
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Suspected party must give bond 2381 
Costs or imprisonment........ 2382 
Enticing girls for.............. 2170 
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Form Ol. 2.66.04, .0n dogs ees 932 
Execution or order of sale..... 933 
Sale as under executions.... 933 
Levy for deficiency.......... 933 
Two weeks’ notice for deficiency 
I gut cas Ges E EN 934 
But one remedy at a time...... 935 
Payment of interest, etc., sus- 
pends foreclosure.......... 936 


O73 


MOR 


SECTIONS. 
MoRTGAGE—Continued. 


Sale to be by parcels unless.... 937 
Proceeds applied to instalments 
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Redemption from foreclosure (see 
executions) .... ......... 608 
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Duties of guardians.... .... . 1677 
Husband or wife to join guar- 

dian in deed..... ........ 1678 

Action to compel............ 1678 

Consolidation of actions..... 1678 
Sale and distribution.......... 1678 
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Public health............. 2392-2402 
Public convenience...... ...2403-20 


Public morality and decency.2371-91 
OFFICE, usurpation of (see usurpa- 
HON): gan oe eawaceerenews 1075-85 
Forfeiture of by conviction.... 2370 
Misconduct in (see officers). 2348-70 


Writ of mandate for.......... II4o 
OFFICE Hours, of clerks......... go 
Of sheriffs.................04. 96 
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Bail may be taken by..... 1998, 2000 


Bills of fees to be made by.... 533 
Contempt of.............. 1082, II4I 
Court officers not to be bail or 
SUICIY: sin. OFERESE 266 
Fees of, generally..........525, 1615 
Gambling, must prosecute..... 2305 
Penalty for neglect to....... 2306 
Information against........... 1075 


Limitation of action against .130, 132 


Mileage of, how computed..... 530 
Not liable for obeying habeas 
COPS e renneri 1130 
Service of process by.........656-57 
Sunday laws, must prosecute.. 2347 
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Offenses by and against public of- 
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Resisting arrest............. .. 2355 
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Official non-feasance and mal- 
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Failure to pay all fees collected 
into treasury, embezzlement 2361 
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county orders ............ 2362 
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Toll-keepers receiving extra 
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Extorting greater fees......... 2364 
Issuing illegal warrants...... . 2365 
Usurpation of authority....... 2366 
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filing oath ......... ..... 2367 
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filing bond................ 2367 
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Conviction of vacates the office 2370 

OFFICIAL BONDS actions on (see 


bonds) lanana Sen es: 1090-97 
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OPIUM SMOKING, penalties for. .2383-85 
ORDER OF— 
In civil actions generally. 


Arrest and bail ..... tees 252 
Avppealable, what are.......... 723 
Change of venue....... ...... 185 
Confirming sales under........ 603 
Execution............... 933, 603 
Foreclosure of mortgage. . 603 
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Delivery of property to receiver 378 
Deposit in court .......... 375, 648 
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Habeas corpus......... ...... 1117 
Judgment, revival of ......... 549 
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Distribution of estate....... 1587-93 tiff’s option............... 882 
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Redeem mortgages.......... 1530 What answer must contain.... 885 
Of minors estate............ 1643 Rights of all parties to be tried 886 
Insane persons estate........ 1664 If impracticable, sale ordered. 887 
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PANEL HOUSES, penalties for keep- Sale peo ee r a re 903 
NG R E EEE E 2297 Proceeds to be deposited in 
PARDON, power of governor to.2092, 2148 COUPE 3 ose sic aree Eaire er 904 
PARENTS, may sue forchildren.... 158 Action after sale to determine 
May sue for seduction of daugh- HPN oe Geese iura 905 
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Inherit, when and how........ 1693 Terms of sale to be directed by 
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Future estates to be protected. 913 
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When securities to be delivered 921 
Clerk to receive interest, rein- 


VCS, (ClCee bho cc eens 922 
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Infant's share paid to guardian 924 
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SOUS; Ell. 45235 chee ees 925 
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on lands.................- 927 
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| a ee 1595-1606 
PARTNERSHIP, administrator for 
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Larceny of property.......... 2202n 
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PAUPER, bringing into to state for- 
bidden ..... E 2334 
PAYMENT, stops statute of limita- 
oTo) n AR E E aes 147 
By debtor of defendant to 
sheriff on execution....... 623 
By garnishee.................. 360 
By third party in supplemental 
proceedings............... 62 
Order of payment of debts of 
estates...... ee rare es 1573 
Legacies by executors... ..1581, 1593 
Wages to be in mioney......... 2337 
Interest or instalment suspends 
foreclosure of mortgage... 936 
PEACE, bond to keep the..... (2... 1835 
Warrant of arrest to keep the.. 1831 
PEACE, on AGAINST PUB- 
Serer ee ree ee 2243-50 
Riot "defined and punished..... 2243 
- Dispersing rioters............. 2244 


Misdemeanor to discharge fire- 
SWS S EE 2244 
Riotious person, how punished 2245 
Disturbing religious meetings.. 
Sale of liquor forbidden near 


religious meetings... ..... 2246 
Rioters injuring property—pun- 
ishment.................. 2247 
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CONQUCE 4.044 i5466 Ses estuee 2248 
Reckless shooting a misde- 
MIGANOL 2 sosis saits risan 2249 


Flourishing fire-arms— jurisdic- 
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MOO EEEE T 2250 
PEDIGREE, misrepresenting of, 
breeding animals ...... 2433-34 
PENAL CODE................. 2148-2513 
PENALTY, action to recover (see 
fines) ee ee 1095 
Limitation of action for (see 
various offenses).......... 133 
PENDENCY OF ACTION, notice of 206 
PENSIONS exempt from public exe- 
RUNON t254044 EE EE 582 - 
PERFORMANCE of condition pre- 
cedent, how pleaded ..... 231 
PERISHABLE PROPERTY, attached, 
how sold ..............2.020- 324 
In garnishments, when sold.. 360 
Sale of, for charges against.... 1274 
PERJURY (see justice, crimes 
AGAINS!) cc. esceacetsnee: 2251-61 
Definition of.......... ee eee 2251 
How punished...... seared ae waar 2258 
Subornation of................ 2260 
Indictment for................ 1987 
PERPETUATION OF ‘TESTIMONY 
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Proceedings for.............. 807-11 
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Execution against the ........ 565 


PERSON, OFFENSES AGAINST the 2148-86 
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Murder in second degree....... 2149 
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Malicious obstruction of rail- 
TOA Sores wae eae ena ee 2151-53 
Duelling and miscellaneous. 
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ond degree ............... 2154 
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Second at duel guilty of man- 
Slaughter....... ......... 2156 
Duelling or challenging and 
unishment.... ......... 2157 
Punishment for sending or ac- 
cepting challenge......... 2158 
Penalty for manslaughter...... 2159 
Assisting suicide 1s manslaugh- 
CCl che eae wal, eae oo eas 2160 
Overloading vessel whereby 
deathensues............. 2161 


When officers of steamboats 
are guilty of manslaughter. 
Poisoning with intent to kill.. 
Poisoning with intent to injure 2164 
Malicious mayhem defined— 


DOUANY sce dnoeeay eee ces 2165 
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BUY a ten a he . 2166 


Rape, seduction and abortion. 
Punishment for rape—age of 


CONSONb. o 61605. 6.442 45. 6mi er 2167 
Forcing a woman to marry or 
be defiled... .............. 2168 


Administering drugs, etc. for 
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Assault and battery. 
Assault and battery punishment 2174 
Assault defined and punished.. 2175 
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OF oeda teen “eae aes 2176 
Punishment of and jurisdiction 2176 
Assault with intent to commit 
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Assault to do bodily harm..... 2178 
Horsewhipping, acrime....... 2179 
Exhibition of deadly weapons. 2180 

Libel and black mail. 
Libel—definition and penalty.. 2181 
Communication of libel deemed 
publication............... 2182 
Blackmail and punishment.... 2183 
Kidnapping. 
Kidnapping—punishment..... 2184 
Kidnapping child............. 2185 
Consent as a defense.......... 2186 
Venue of action... .......... 2186 
PERSONAL PROPERTY. 
Claim to possession of (see re- 

DICVIN 252542 EE 276 
Claim to attached ... ........ 586 
Order todeliverin garnishment 360 
Disputed may be deposited.... 173 
Deposit may be ordered....... 375 
Failure to deposit contempt... 361 
Sale of perishable attached.... 324 

Garnisheed................. 360 
Sale of under execution....... 596 
For charges against......... 1275 
Descent of intestates.......... 1708 
Distribution by executors. 1592 
PERSONAL IN ene action for sur- 
WIVES 625444 powsues ew oss 167 
Partiesin ..............4... 156 
Action for, causing death ..... 157 
Action by executors........... 1099 
PERSONAL SERVICE, what is....... 196 
Outside of state .............. 200 
PETIT LARCENY, defined and pun- 
ISHOG soiree o2eesex scenes 2022 
PETIT JURY.. ie POETER 72, 394 
Definition of.............0000. 72 
Qualifications of.............. 75 
Drawing andsummoning...... 77 
Challenging............... 395, 2034 
May be witnesses............. 416 
Fees Of........0.52 cccececcece 525 
Verdict of..... .. cane 428 
PETITION, for guardian ad litem... 161 
To modify or vacate judgment. 552 
For rehearing on appeal....... 747 
In condemnation cases...... 953-962 
By corporations ........... 953 
By the State: cece 2s ecuacrns 97I 
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By other cities.............. 1033 
For logging roads............. 1035 
For county roads.............. 1059 
To sue public officer........... 1092 
In probate proceedings. 
or production of will....1351, 1354 
For letters testamentary. ere 1351 
Of administration........... 1396 
Of guardianship........ 1628, 1675 
For sale of estates............ 1494 
By executors and administra- 
TOUS 2-2-5 ee eeee aea 1494 
By guardians........... 1644, 1664 
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Private sale................. 1684 
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For payment of legacies....... 1584 
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For partition of estate......... 1595 
For conveyance under deced- 
ents contract...... .... . 1617 
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diseases .............. ... 2392 
Must not practice without 
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Testimony of, when excluded.. 766 
Prescribing medicine when 

intoxicated ............... 2308 

PISTOLS, sale of toy to children for- 

bidden ...............008. 2330 

PLAINTIFF, (see actions and plead- 
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Party commencing action is... 152 
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Non-suit of................... 463 
Non-resident must secure costs 524 
When costs against........... 513 

PLAYING games for money forbid- 
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PLEADINGS. 
In civil actions generally. 

Forms of abolished............ 207 
Of what pleadings consist owe. 208 
Complaint first pleading....... 209 
Contents of................. 210 
Objections to, how taken.... 213 
Amended complaint ARENA “i 244 
Supplemental complaint.. 248 
Time to amswer............. 193 
Service and filing of......... 194 
Causes of action included in 236 
Demurrer to, grounds of....... 211 
How stated..............0e, 212 
When objection by answer.. 213 
If not taken deemed waived. . 215 

To one cause and answer to 
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Answer, contents of .......... 216 
Counter claims in........... 217 


579 


Improper pleadings may be 
proper p me y 


INDEX 


PLE 
SECTIONS. 
PLEADINGS—Continued. 

Demurrer to.. .........0005 220 
Sham and frivolous ......... 219 
Counter claim, definition of... 217 
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Legal and equitable......... 217 
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Time (Oley case caeeureuees 224 
Demurrer to........ ee ere 223 
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and certain............... 229 
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dundant matter........... 229 
For judgment on pleadings.. 222 
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Pleadings :cccccesesaeess 219 
To strike improper pleadings 245 
To amend pleadings......... 243 
Appearance, what is........... 205 

Service of, generally (see ser- 

W1CO) os Sew ea eee weeks 659 
Filing of, at or before trial .... 392 
Time to plead to be fixed...... 224 
Judgment for failure to plead.. 223 

Verification of alii 
To be subscribed.............. 225 
Affidavit for ...............006 225 
One may verify for several.... 225 
When by agent or attornev.... 225 
Reasons to be stated.......... 225 
By corporations.............6. 225 
By the state 6156s i eeeeias 225 
When may be omitted ........ 226 
General rules of pleadings. 
Written instruments how plead- 

e cds obs Seed seen ios 227 
Bill of particulars............. 227 
Liberal construction........... 228 
Improper pleadings stricken.. 229 
Judgments how pleaded....... 230 
Conditions precedent.......... 231 
Private laws...............06. 232 
Libel and slander actions.. ... 233 

Justification and mitigation. 234 
Title in cases of distraint..... 235 
Causes of actions that may be 
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Allegation not denied deemed 

admitted ..............06: 237 
Material allegation defined.... 238 
Pleadings not proof........... 651 

Mistakes and amendments in. 
Variances immaterial unless.. 239 
When material amendment 
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Failure of proof.............. 241 
Amendments, how and when 

allowed................... 243 

Affidavit for, when.......... 243 
Costs UPON 6s <4 ance candi saws 512 
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stricken ..............00. 245 
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when true name unknown. 246 
Harmless errors disregarded.. 247 
Supplemental pleadings....... 248 

Set-off. 
Must be pleaded.............. 676 
When allowed................ I 
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Beneficiary may against trustee 672 
Executor may claim of deced- 


ONE 52 sy. 4 ce a eee eee teers 675 

Of decedent’s claim against 
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Judgments upon............ 674, 677 

No judgment when plaintiff 
assigpnee...............26- 678 

In particular cases. 

Claim to property attached.... 588 
Garnishments.... .......... 355-358 
Answer to be under oath.... 355 
Judgment on answer........ 356 
Joint debtors after judgment... 500 
Revival of judgments....... . 548 


Forcible entry and detainer. ..860-79 
Real estate, to quiet title or re- 


COVE... o. © Sesdbaxcceas 834 
Tax suits.......... eseese... 849-50 
By and against executors. . 1099-1106 
Against public officers......... 1092 
In justice courts (see justice court 
procedure).............. 1129-41 
May be oral or written........ 17 
In criminal actions. 
Indictment to be first......... 1969 
Informations................ I 
Requisites of (see indict- 
MENiS). re cers segerereee its 1969-91 
Pleas of defendant ........... 2019 
Motions to set aside...... . 20I1I-12 
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Of guilty, may be withdrawn.. 2022 
By defendant only...... .... 2021 
In murder to be tried by jury 2027 
Of not guilty, effect of........ 2023 
Failure to plead .............. 2026 


POISON, must be labeled when sold 2307 
Druggist must keep list of 


DUYETS. 0. ..00 002505 er 2310 
Selling to Indians and minors.. 2309 
Exposing, notice to be given.. 2311 
Penalties for violations........ 2312 
Intent to injure............... 2164 
POISONING persons .............00:5 2163 
Food or drink ................ 2164 
Animals, or laying poison..... 2216 
POLLING of Jury ............. oe 426 
POSTHUMOUS CHILDREN, inheri- 
tance DY 62s 2564. 52eshees 1707 
POSTPONEMENT of trial .......... 393 
Affidavit for................00. 393 
Costs upon........... 0... cas 512 
In Criminal trials......... „s... 2032 
Affidavit for................ 2032 
In justice courts .............. 1828 
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Of sales under execution...... 597 
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Action to recover, of land. .859, 828 
Of burglars tools sufficient 
POOL serere paaria min 2513 
Seven vears gives title to land 828 
Purchaser entitled to, after 
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Oense cope Goce 5 
POWERS OF courts (see courts)....5I-59 
Judges (see judges)............ 55-58 


Probate courts....... ...... 1316-18 
Executors and administrators 
(see executors and adminis- 
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ATtOMEYS 2640458 s05w dee eawees 113 
a csacoec nes ecd toes gI 
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PRELIMINARY EXAMINATION of 
accused persons see ex- 
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PRESENTMENT by grand jury de- 
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Proceedings for in justice courts 
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fessions..... pects dase 766 
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Surety may surrender when.... 
PRINCIPALS AND SURETIKES, ac- 
tions by (see sureties)... 1107-14 


PRISONERS, assisting to escape..... 2351 
Officers allowing escape of.. .2352-53 
Cruelty to........ ee ee 2358 

PRIVATE SALES of estates (see 

SAICS) Seo bend. unana 1683-92 
Laws how pleaded........ ... 232 
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Penalty for violation of above.. 2336 
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PROBATE LAW AND PROCEDURE— 
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Time of service........... 132I 
Venue of proceedings..... 1322-24 
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Subsequent proceedings... 1324 
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Executors and administrators.. 1379 

Letters testamentary and of 
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Sales of..............0.. 1493-1538 
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Idiots and insane.............. 1653 


Sales by executors, etc... .1493-1538 


By guardians....... ....... 1644 

By agent of non-resident... 1679 
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Lost will, how proved....... 1374 
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pleadings). 
Common law, how farin force. 150 
Forms and parties to actions. . 150-176 


Limitation of actions........ 126-149 
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Commencement of actions. . 190-206 
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Of execution, etc........... 564, 602 Libel, truth of matter as a de- 
In justice courts............... 1715 lense aas Genes Sobeieeesen 2132 


RIO INDEX 
SECTIONS. SECTIONS 
Riots, definition and punishment. 2243 SALES OF OR UNDER— Continued. 
Dispersing OL 3 2 tna enice Bao acts 7), er ee ter nee eer 360, 362-364 
Refusing to disperse, penalty.. 2245 Intoxicating liquors, restricting 
Sunday rioting punished...... 2344 the... sweesee ue, oeeo. 2284-2292 
RIVERS, discharging ballast in for- Partition suits...... 887, 892, 894-922 
bidden 2 cacedeees nuuanu 2420 Penalty for selling mortgaged.. 1308 
Obstructing navigation of..... 2419 Property for freight charges... 
ROADS AND HIGHWAYS— e ashe ee eae 1274-1278 
Obstructing or injuring.. . 2407 Stolen property void ......... 2135 


Penalty for neglecting to repair 2403 
Logging roads (see logging). 1034-57 
' Railroads may occupy when. 969 
Establishment of county roads. 
Freeholders may petition for 


Oaea hd. at oesewd ue 1058 
Bond to be filed with petition. . 1059 
Court to appoint day for hear- 

ing, notices............... 1060 
Appointment of viewers—re- 

monstrance.............. 1060 
Duties of viewers.............. 106I 
Report of viewers............. 1062 


Hearing on report, publication 1063 
Court may confirm award, ap- 


DEAISies cca TENNENE EA 1064 
Payment of damages.......... 1065 
Proceedings when road imprac- 

NCA. po05 veseiaeiwe . 1066 
Fees of viewers........ ...... 1067 
Court commissioners may act.. 1068 
Clerk to furnish transcript..... 1069 

ROBBERY defined and punished. . . 2197 


Of sluice-boxes, etc., in mines. 2198 


Of graves..... 2.0... 0. ee. 2411 
RULES OF decision, common law.. I50 
Evidence (see evidence)..... 777-810 
Priorities under donation law.. 846 
And regulations on appeal..... 759 
Practice, judges to establish... 6, 21 
S 

SABBATH, laws relating to (see 

Sunday)................ 2344-47 


SALARY—(see wages and liens). . 
Exempt from execution sixty 
days.. Gade ainda seaseeers 641 


ects from garnishment 
sixty days... ...... .... 368 
SALES OF OR UNDER—(see no- 
tice of). 
Attachment, perishable prop- 
CTY 65 tee tae ace eee 324 


Chattel mortgage foreclosure.933, 939 
Cigarettes, penalty for selling.. 2295 
Condemnation proceedings. . 1014-15 
Estates of deceased by execu- 
tors.. .....1493-1538, 1683-1692 
Non-residents... .. 1673, 1678-1679 
Infants (see guardians), . 1643-1648 
Idiots and insane....... 1663—1667 
Private sales of....1499, 1683-1692 
Execution in justice court .1812-1814 
Personal property......... 595-598 
Real property... .595-597, 599-603 
Foreclosure of mortgage . . .933, 939 


Garnishment proce cings oe 
088 


Unwholesome provisions. .2395, 2398 
Private sales of estates..... 1683-1692 
Private sale of personal prop- 


CUNY 5 nega tee eee es 1499 

Private sale of real property... 1683 
Sale must be necessary, or as- 

sented to................ 1684 

Order, terms, public or private. 1685 

Notice of sale—bids, A pas: 1686 
Price must be ninety per cent. 

Of value.. .............. 1687 

Notes secured by mortgage.... 1688 
Administrator must make re- 

CWE ore Bawtevteudeeyresees 1689 
Interested party may petition 

for hearing ....... ....... 1689 

Court may vacate sale......... 1689 

Who may object.. ......... 1690 

When court must confirm sale. 1691 

Laws of executor’s sales....... 1692 

SALMON, definition of........ 2466, 2484 
Regulations for catching 

ee eee 2466-2484, 2486, 2490 

Season in Puget Sound........ 2469 

SALOONS to be closed on Sunday... 2345 

SATISFACTION of judgments....... 544 

Of mortgages................ . 1300 

FOC CHING: axe-s65434n~e5 500542 2028 

Accused, discharged when. 2029 


SAw-DusT, casting into streams 
prohibited pode e wea abies 2384 
SAW-LOGS, lien on (see liens) ..125I-1271 
Penalty for taking up drifting.. 2209 
SCHOOL OFFICIALS, failure to 
make complaint ........ 2368 
SEA GULLS, unlawful to kill . 2457-59 
SEAL of officer, impression suffi- 


ClO E mee bees 
To deeds and mortgages pees 1299n 
Of supreme court............. 8 
Of superior court ............ 22 
Of municipal court ........... 35 
SEAMAN, enticing to desert ....... 2332 
Harboring deserting .... .... 2233 
SEARCH WARRANTS.......... 2138-2141 
Form Of 2 avodart eit initi 1831 
When issued................ 2138-39 


Contents of, to whom directed. 2140 
Property seized, returned or de- 


SOVE as. eri Eai 2141 

May issue for counterfeit... ... 2139 

For gambling apparatus..... 2139 

When may be issued.......... 2138 
SECOND APPEAL in criminal cases 

(see appeal).......... 2108-2115 


SECURITY for costs by non-resident 524 
In justice’s court....... ...... 1728 


INDEX 


SECTIONS. 
SECURITIES, offenses relating to... 2219 
Action on official. .. . . LOQI-1094 


SEDUCTION, defined and punished. 2171 
Attachment for............... 
Parent or guardian may sue for 
Woman may sue for her own.. 160 


Limitation of action for....... 130 
SENTENCE, defendant must be pres- 
ent when pronounced..... 2073 
Formi,Of(. 35.0! 0.026074 2085 
Pronounced by court . 2061 
Must be to hard labor. . 2085 
Solitary confinement. . 2085 
SEPARATE TRIAL allowed defend- 
ants in criminal cases... .. 2049 
Verdicts as to each defendant.. 879 
Answers by defendants........ 879 
SERVICE. 
Attachment writs... 
By mail. ..... 
By telegraph. 
Citations . 
Garnishment writs 353 
Injunctions este. 291, 296 
Notice of appeal.............. 726 


Notice, how served generally 656-63 


In condemnation cases.. . .954, 972 
In city improvement cases... 1004 
In county road cases... . 1060, 1063 


In _justice’s court.....1713, 1715-16 
Of sale under chattel mort- 


BORE rioria rnea sities 1311 
To take depositions 785 
Publication... .. 198 
In what paper 199 
Time of..... 199 
Fees for . 666 
Restitution, w 3 861 
Restraining orders 291 
Subpoena......... 7679; 187, 1820 
Summons... .. 196 
Personal service. 196 
Out of state .. 200 
On corporations.. .... ...... 197 
By publication 198-99, 1718 
Proof of.... 203, 1719 


Gives jurisdi i 
In justice courts 
Of papers generally.. 


Notice given after appearance.. 653 
Time, how computed.......... 654 
Process, to whom directed 655 
When sheriff disqualified . 656 
Service of notice 657 
657 
657 
To be in writing. 658 
How made.. 659 
By mail.... 660 
Double time given. 661 
On non-resident parties . . 662 
Provisions shall not apply to 
summons ......... 
In justice court generally .... ligt 3-15 
Summons............. 1711, 1714-19 
Notice and complaint....... 1713-19 


SHO 
SECTIONS. 

SERVICE—Continued. 
Summons in yarnishment..... 1761 


SESSIONS of supreme court. 
Of superior court....... 
To be at county seats. 
Several at same time. 

SET-OFFS . 
Must be p! 
Judgments in cases of.. 

In justice courts. 

How pleaded... ............. 
Defendant may have when. 


Mutual judgments may be..... 

Judgments before other justices 1804 

Execution for balance......... 1805 
SETTING ASIDE INDICTMENT. ...2011-12 


Does not bar future prosecution 2015 
Limitation begins from........ 1924 
SETTLEMENT of statement of facts 


Nottie sions erin atten ns 711-716 
SHAM AND FRIVOLOUS pleadings.. 219 
SHEEP, trespass to drive on an- 

other’s land.............. 2239 
SHERIFFS. 
Breaking into building, when 
allowed............ 27, 283, 2133 


Coroner to act as, when 
Deputies, responsible for . 

Powers and duties of... 
Duties of .............. 
To act as receiver, when 
Fees of ts. 
Is chief executive officer . 
Indemnity, bond for...... 
Liable for damages, when. 
Not to be bail...... 
Not to practice law... 
Office to be at county seat. 
Office hours. 


Return of, proof of service. 656 
Sales by, under execution. ` 596—602 
Garnishment . 359-360, 363 


Attachments,...... 
Mortgage foreclosure 
Service of process by. 
Summons..... ... 
Writ of attachment 
Writ of garnishment 
Writ of replevin. 
Restitution .. 
Warrant of arrest.. 
Sheriff ’s deed, when gi 


Sheriff to act as receiver....... 1263 
Duties in criminal cases. 
May arrest in other counties. . 
EAE =. - - 1845, 1997 
May command assistance. ..... 1997 


May take bail é 
Must serve indictment, when.. 
Sues, subject to liens............. 
SHOOTING, reckless a misdemeanor 2249 
In cities forbidden............ 2249 
Night shooting of ducks, etc.. 2461 
5 


SECTIONS. 
STREETS may be taken by rail- 
TOAGS A E EE, 969-70 
Condemnation for............. 98I 
Liens for improving...... 1026, 1231 
SUBMITTED CASES (see judgments) 
Sues EE E 475-78 
What may be, etc............. 475 
SUBORNATION of perjury.......... 2260 
Attempts to procure........... 2261 


SUBROGATION, one of several de- 


SIN f INDEX 
SECTIONS. 
SINK BOXES and sneak boats, etc., 
forbidden................. 2462 
SLANDER (see libel). 
Allegation of sufficient........ 233 
Limitation of action for....... 131 
Mitigation and justification.. 234 
SMOKING OPIUM, prohibited. . 2383-85 
SOLITARY CONFINEMENT, of pris- 
OnerS ..... ... 2... cee sese 2085 
SPECIAL ADMINISTRATOR (see ad- 
ministrator) .............. 1426 
May be appointed, when...... 1426 
SPECIAL PROCEEDING (see actions 
and various titles)......... 1070 
SPECIAL verdict controls......... 430-31 
Findings...... tects 225 eee 431 
SPECIFIC PERFORMANCE of con- 
tracts of deceased persons 
by their executors....... 1616-26 
(See executors and administra- 
tors). 
STALLIONS, misrepresenting pedi- 
gree of...... E 2433-34 
STATE lands, trespass On.......... 2232 
Liable for costs, when........ » 519 
Statute of limitation runs 
APAINSC 2 oc asus eee oan 
STATEMENTS OF FACT (see bills of 
exceptions and)......... 710-722 
STATES EVIDENCE, accused may 
(VG e hoses ieee ee aees 2050 
STATUTE. 
Abrogation of former....... 708-709 
Construction of (see construc- 
OU) A E E 702-709 
Foreign, evidence of...... .. 801 
Of limitations (see limitations) 
gs lacie ect E E E 126-149 
Private, how pleaded.... ..... 232 
STAY OF EXECUTION (see execu- 
© GIO 10) hee recs eae es aa 
In civil cases .... . ...568-573, 734 
Pending appeal.... .729, 734, 1906-7 
In criminal cases.............. 2070 
For fines and costs...... 2071, 2081 
In justice’s courts, civil cases 
a, HESRET 1797, 1907 
Criminal cases.............. 1830 


STAY OF PROCHEDINGS, when cer- 
tiorariissues.............. 1899 
Plaintiff may be required to 
release errors............. 
STEALING (see larceny)......... 2201-15 

alana ig penalty for overload- 


De reenter aa aus, aes 2161 

Causing death by racing, man- 
Slaughter... ............. 2162 

STOLEN PROPERTY, venue of 
action for............0.008 IQ51 
Buying, concealing, etc....... 2203 
Bringing from other states .... 2204 
Returned to owner when...... 2135 

Need not be specifically de- 
scribed...............00.. 1984 

STONE, penalty for taking from an- 
other’s land............... 2230 


fendants entitled to....... 605 
SUBPGNA (see witnesses). 

Issuing of ...............0.005. 769 

Service of ...... .......c0000e- 770 

Proof of service........ .... 770 

Subpoena duces tecum......... 768 

In justice’s court... .......... 1883 

Form Olsson cansnie 4565 1820 

How served................. 1884 

SUICIDE, assisting is manslaughter. 2159 

SuITs (see actions)................ 694 

On time checks.. ............ 694 

SUMMONS, form of................ 193 

What to contain.............. 192 

Service of begins action....... 190 

Gives pagaria TE PEE 204 

Who may serve ....195, 1714, 1716 

How served........ bactewnnen 196 

On corporations............. 197 

By publication...... ....... 198 

In what paper........... .. 199 

Time for... .. 0.2... e008. 199 

Personal service out of state... 200 

Proof of service..... ......... 203 
Voluntary appearance equiva- 

IONE lO ereere 204 

Joint debtors after judgment. . 496 

Contents of................. 497 

Afhdavit to accompany...... 498 

In justice’s court, form........ I7II 

How served.....  .......... 1714 

Publication of............... 1718 

In garnishments............ 1760 

In forcible entry and detainer.. 859 

Contents of................. 860 

In condemnation by cities..... 985 
Notice in place of in condem- 

nation by corporations.. 953 
SUNDAY excluded in computing 
time...... E ET cee 

Writs may issue on............ IO 

Courts not to sit on, except.. 63 

Sunday laws. 

Rioting on Sundav............ 2344 

Saloons to be closed on........ 2345 

Theaters to be closed on....... 2345 


Business houses to be closed on 2346 
Officers must prosecute vio- 
la tors Ol cto, pee eruaewes 
SUPERIOR COURTS (see courts).... 
SUPERSEDEAS, condition of bond 
729 
Sheriff must restore propertyon 734 
Appeal is, in criminal prosecu- 


HONS AREE ese 752 


INDEX 


SECTIONS. 
SUPPLEMENTAL pleadings......... 248 
Proceedings (see executions) 617—650 
SUPREME COURT (see courts). ..1-9, 723 
SURETIES ON. 
Appeal bonds....... 729, 732-3, 1906 
Judgment against........... 7 
Arrest in civil actions......... 
Attachment bonds........... 314-15 


Bail bond, qualification of .... 259 
Claim to property leviedon.... 266 
Garnishment bonds...... .... 347 
Replevin bonds...... 278-82, 1751-54 
Stay bonds............ 571, 733, 1906 
Justification of... 00.06 cece ee 691 
On arrest and bail .......... 267 
RE PlOVIN esrescerryrrens 279, 281 
Injunction...... ee eee 2 
Claim to property attached, 
CLC 525.4 Seon eoeewocenees 587 
Stay of execution........... 57I 
Appeal bonds............. . 732-33 
On bonds of executors and ad- 
ministvators........1406-8, 1427 
Justification of................ 1407 
Special care as to, by judge.... 1417 
Who not to be................ 1416 


Discharge of............. 1408, 1406n 
Further may be required..1411, 1415 
Actions for protection of ..... IIO7—14 
May require principal to bring 
RCN ON cog ces su earns 7 

If principal creditor refuse.... 1108 
Surety’s question of suretyship 1109 


Same tried separately......... I109 
If surety prevail, levy to be 
where........ seeds asec IIIO 
Surety’s benefit of judgment 
against principal.... ..... IIII 
Contribution among sureties... I112 
Surety must defend action, 
WHEN. o.o654 es Gace tees II13 
Heirs, etc., entitled to these 
benefits................... III4 
SURRENDER of defendant by bail. 260 
SURVEY entry allowed for in real 
actions .............. 0.04. 839-40 
In condemnation cases........ 964 
SURVIVORSHIP in joint tenancies 
| abolished................. 1696 
SUSPECTS of burglary, who deemed 2512 
Of keeping anes of ill fame 
-to give bond....... meats 2381 
SUSPENSION of attorneys....... 122-124 
Of executors and administra- 
(ORS cones bien TEPORE 1421~26 


Of statute of limitations ....138-143 
SWITCH, misplacing is murder..... 2151 
TAXATION OF CosTs (see costs)... 510-23 
TAXES. 

Actions to enjoin tax sales..... 849 

Action to redeem from taxsales 849 


Complaint in such cases....... 850 

Tender or payment must be 
made ............ ccc. 850 

Payment of gives title. when.. 829 


TECHNICALITIES to be disregarded 


TES 

SECTIONS. 
TECHNICALITIES—Continued. 

_. On appeals..... ...... na. 758 


Disregarded in lien cases. . 1233, 1266 
TELEGRAPH, service of notices and 


writs by.......... ..... 667, 669 
Contracts by deemed written.. 670 
Arrest may be made by........ 2134 
Deeds sent for record by....... 668 

Crimes concerning...... ».... 2498—2507 
Tampering with telegraph or 
telephone messages is fel- 

ONY. sciese% TEE TEETE 2498 
Divulging contents of telegram 

a misdemeanor..... a die 2499 
Altering telegram a misde- 

MCANOL i rarirea tinana 2499 
Sending false or forged tele- 

OI P E E EA . 2500 
Penalty for using information 

_ for private ends........... 2501 
Willful neglect to send or de- 

liver message............. 2502 
Unlawfully opening another’s 

mMesSsage...... wore see cies an 2503 
Fraudulently learning contents 

of another’s message...... 2504 
Bribing operator to disclose in- 

formation.... ............ 2505 
Malicious injury to line, etc., a 

misdemeanor.............. 2506 
Injury to poles or wires........ 2409 

TELEPHONE MESSAGES, altering 
or divulging.............. 2498 
TENANT (see forcible entry and de- 
tainer)..........0..0.4. 852-79 


Action against, to recover real 
property 832 
Landlord may be substituted 833 
Payment of rent to retain 
possession. ............... 843n 
Action against, for possession 832, 854 
Action against, for waste...... 942 
Compensation to, in condemna- 
tion cases................0. 953 
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Co-tenants, actions between.... 843 

Forfeiture of lease by......... 869 

When tenant relieved from.. 872 

Payment of rent relieves, 

POW oo 6.684528 bes 843, 869, 872 

For allowing gambling...... 2303 
For allowing houses of ill 

fame csi 4% eden oisdes 2380 

In common may have partition 880 

Life tenants in partition....... 893 
Partition, tenants rights not 
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=~ judgment does not exceed 513 
Of taxes in suits to redeem tax 


sales 5.555 eae ges EREE 849 

TERMS OF COURT, abolished...... 13 
TESTIMONY (see evidence and wit- 

NESSES) saw saccade sees 762-825 

Who may take................ 812 

Of parties to action.......... 772-782 


Of party not conclusive........ 781 
591 


Must be written and signed.. . 1362 
Incompetency of no defense to 


DENU Y o rereseuri de ereiri 1358 

To be reduced to writing, 
Whên.ocericiset 1362, 1833, 1848 
THEATERS to be closed on Sunday. 2345 
TIME, how computed............. 654 
Answer to summons........... IQI 
In justice court.............. I7II 
Forcible entry and detainer.. 859 
Condemnation cases......... 985 
Joint debtors................ 499 
Garnishment ..... ......... 349 
Citation.............. ...-- 1321 
Notice in condemnation .. .954, 972 
Notice for justice courts...... I710 


To demand copy of complaint. 194 
Appeal to U. S. supreme court. 73I 


Appeal to supreme court....... 725 
In civil actions.............. 725 
In criminal actions.......... 725 
From justice courts.......... 1906 
In condemnation cases...... 725 
From judgments..... ...... 725 
From orders senate a Gta 725 
Of joining in.......... 66. ee 727 
Filing bond ......... ceseco 726 
Making record.............. 726 
Serving briefs.............06- 737 

Bill of particulars........... . 227 

Commencing actions (see lim- 

HANLON) occ cine aean 126-49 

Depositions, notice of taking.. 785 

Entry of judgment............ 489 

Filing of complaint......... . 194 
Cost bill. chen dpacs cts y eeu 510 
Transcript from justice court 1909 
Statement of facts.......... 717 

Garnishee’s answer............ 349 

Lien notices, mechanics....... 1233 
LOR COTS 5 i wich watson hace Lense 1257 


Month to mean calendar month 707 
Notice of hearing 
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OE aL on bce ene eens pees 
In forcible entry and detainer 
592 


THE INDEX 
SECTIONS. SECTIONS. 
TESTIMONY — Continued. TimE—Continned. 

Of refusal to give ............. Joe e NEA eee 854, 876 

Of convict witnesses........... 775 Postponement of execution 
Must be on affidavit......... 776 SACS. cece. Baleeee nate 597 

Proceedings to perpetuate (see Publication of summons...199, 1715 

evidence) ............... 807-811 Notice in condemnation.. 

What not to be given.......... 700 o O O NH ee ee ee 954, 972, 985 
Privileged communications.. 766 Notice of sale under execu- 
Between husband and wife.. 766 MOM cs mana 595 
Clergymen or priests........ 766 Notice of sale under mort- 
Attorneys at LOW secsi ar 766 DAC EEE E wes tes 933, 1312 
Physicians.............-.++. . 766 Notice of sale on deficiency 
Public officer .< ¢s.640600¢5%% 766 et Vamoees ene eee as 934 

To prove will............... 1358-62 Replevin, for defendant to give 
Who may take testimony of DONG saicens satisa 280, 1753 

absent witness............ 1358 Service of complaint.......... 194 
Weight given to such testi- Briefs on appeal............. 737 

MOV os.2 han aerun ERR 1359 Stay of execution............. 568 
Evidence of hand writing... 1360 Statement of facts, for filing .. 717 
When witnesses are dead.... 1361 In criminal cases. 


Adjournment of preliminary 


examination.............. 1847 
Arraignment of accused....... 2005 
To plead to indictment........ 2010 
In probate proceedings. 
Notice of application for let- 
(ORS sb E E 1397-98 
Notice to creditors ....... 1472, 1490 
To present claims to executors. 1474 
> Suit on rejected claim......... 1479 
Sales by executors............ 1495 
Executor to present will....... 1350 
Contesting probated will...... 1367 
Action against sureties...... ... 1438 
Action against executors....... 132 
Executors to file inventory.... 1452 
TITLE to property sold on execution 
not disturbed............. 201 


Claim to property levied on . .586—go 
Defendant must plead in eject- 


RCO ee ak os ace ee eee 835 
Action to try venue . a 177 
To real estate, when complaint 
to include.............. 834, 877 
Action to determine, of real es- 
RAG ph oe eae eee 826-51 
Plaintiff need not prove in for- 
cible entry.... ........... 867 
Of action generally........... 153 
Unchanged on appeal....... 724 
TOBACCO, selling to children for- 
bidden l...a.. ooann. 2293 
Cigarettes, sale and manufact- 
ure forbidden........... 2294-95 
TOLL-GATE keepers, extortion pun- 
ished....... deaedeaaosaces 2363 
TOMBSTONES may be erected for 
deceased by executor...... 1566 
Injury to punished............ 2412 
TOOLS, counterfeiting—possession 
evidence.................. 2222 


Burglars, possession evidence.. 2513 
ae ENGINE, management 


INDEX TRE 


SECTIONS. 
TRAP, for catching fish, must be 
numbered, etc...... ..... 2476 
TRANSCRIPT of judgment, contents 
e. EEEE Lavacceeoneseie es 537 
Entering in clerk’s office, se- 
cures lien (see cans aiichy 


lien of ).. 535 
From justice court on appeal.. 
raa nE eN 1909, I9II, 1916 
On change of venue, in civil 
actions........ NEETA 185-89, 736 
In criminal actions.......... 1935 
In justice courts........ 1726, 1895 
Dismissal of appeal for failure 
TONG. Cocudeeeies “saanes 740 


TREES, cutting on another’s land.. 2230 
Destruction of shade, in streets 2233 


Injuring fruit, or shrubs....... 2234 
TREBLE DAMAGES for willful tres- 

PASSease aee EEA 934 

For waste .......... .....cee- 942 


TRESPASS—(see property). 
Civil action for. 


Single damages for casual..... 942 
Treble damages for willful..... 943 
By executor............... 4... 1541 
Against executor.............. 1542 
Criminal provisions. 
Of inclosed lands............. 2226 
Of uninclosed lands........... 2227 
Cutting trees. ....... 2230, 2234 
In streets of cities .......... 2233 
Hunters must not............. 2229 
Notices must be posted...... 2229 
Owner may arrest........... 2229 
Taking stone from land....... 2230 
‘Railroad, injury to......... ... 2236 
Bridge, mill dam, etc., injury 
LOG enirir 2ae.aree rE .. 2237 
Vessels, logs, lumber, etc...... 2238 
Driving sheep upon another’s 
länd Ons ee ee jee 2239 
Destruction of dikes, etc...... 2240 
Posting advertisements on prop- 
21S ERETETEETETTERETETEEET 2241 
Removing monuments or 
marked trees, etc......... 2242 


‘TRIAL OF ACTIONS. 
Of civil actions generally......384-93 
Assessment by sary without 


ANSWED cscs oaaaeeeadois dacs 389 
Consent to reference, how made 388 
Continuance of trial.......... 393 

Affidavit and motion........ 393 

COSUS Of ncntn4 ce nueeaee o 512 
Definition of trial.............. 384 
Docket, by clerk ............. 390 
Equity, may be by jury ....... 388 
Exceptions on trial (see excep- 

LIONS nck, sirian puin ad 445-52 
In absence of opposite party, 

Whe ig bey oe ierra pi es 391 
Issues of law tried by court.... 385 

May be referred. ........... 355 
Issues of fact tried by jury.... 386 
When by court............. » 387 
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SECTIONS. 

TRIAL OF ACTIONS—Continued. ` 
When referred............. 386-87 
Issues of law and fact......... 383 
Of law tried first....... .... 383 
Jury, how waived............. 388 
In equity cases... .......... 388 
New trial (see newtrial)....... 453 
Causes for.............0.-0- 454 
Notice and motion........455, 458 
Notice of trial, contents....... 390 
Served on attorneys......... 390 

Filed with clerk............ 


390 
Place of trial (see venue)..... 177-80 
Pleadings to be filed on or be- 


fore day of..............06 392 
dismissal for failure......... 392 
Postponement of trial...... .. 393 
Waiver of jury, how made..... 388 
In particular cases. 
Arbitration.......... Paden een 480 
Bastardy actions.............. 1186 
Challenge to jurors..... eee 406 
Claim to property levied on ... 588 
Condemnation cases .......... 957 
By corporations............. 957 
By the state................ 975 
By cities............... ea 987 
Contempts.................4.. 1222 
Contesting elections........... 1204 
Contesting wills............. 1370-71 
Divorce casesS................. 1125 
Drunkards, action to declare 
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ordered......... ......... 805 
When may be read in evidence 
without proof............. 
WRIT OF— 
Attachment (see attachment). . 
For property................ 
For persons (see attachment) 
See ee ree ..1218, 1867 
Certiorari (see certiorari). cain . 1896 
Execution (see execution)..... 559 
Error (see appeals)............ 710 


Garnishment (see garnishment) 346 
Habeas corpus (see hebeas cor- 


DUS jerre . IIIS 
Injunction (see injunctions)... 287 
Mandate (see mandate). ..... 1138 
Prohibition ‘see prohibition). . 1138 
Restitution. ................. 86I 
Replevin (see replevin)........ 276 

WRITTEN INSTRUMENTS— 
How pleaded.................. 227 
Subject of larceny.......... .. 2205 
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